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CASES 


DSaDSD  IN 


THE  HOUSE  OF  LORDS, 


UPOH  APPEAL  FROM 


THE  COURTS  OF  SCOTLAND. 


Jambs  Cause,  the  Tonnger  of  Blackhouse,       Appellant ; 

Tlis  Majesty's  Advocate  and  Solicitor  ^ 

General  for  ScotlaDd,  for  the  Public  In-  f    z>  .    ^ 

-     ,  '  J    ,  >  Respondents, 

terest,  and    John  Corbet   and  John  1 

COLQUHOUN,  -  -  .  J 

House  of  Lords,  26th  July  1784. 

Appeal — Competenctt — Jurisdiction — Witness. — The  Court  of 
Session  has  a  criminal  jurisdiction  Tested  in  it  to  try  certain  crimes 
emerging  in  the  course  of  any  ctyil  suit  conducted  before  it  But 
their  sentence,  in  such  casesi  is  subject  to  appeal  to  the  House  of 
Lords.  Appeal  by  a  witness  examined  in  a  case,  though  not  a 
party  to  the  suit,  sustained. 

Disputes  having  arisen  between  the  respondents,  Corbet       1784. 
and  Colqahoon,  the  appellant,  along  with  Robert  Gray,  Esq., 


was  induced,  from  motives  of  friendship,  to  become  arbiter       <^ak» 


V. 


to  settle  their  differences;  and,  accordingly,  both  were  ap-eis  ma#k8ty*8 
pointed  by  the  parties  as  arbiters,  to  settle  ^^  all  claims,  adtocate, 
'*  controversies,  and  debateable  matters  whatever,  subsist- 
<*  ing  between  the  parties,  preceding  that  date,"  and  par- 
tieolarly,  the  subject  matter  of  three  actions  depending  in 
the  Coart  of  Session,  at  the  instance  of  Colquhoun  against 
Corbet,  and  also  a  process  before  the  Sheriff  of  Dumbarton  : 
And  the  parties  agreed  and  bound  themselves  to  abide  by 
**  whatever  the  said  arbiters,  or,  in  case  of  their  varying  in 
**  opinion,  whatever  they,  or  either  of  them,  with  David 
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1784.       **  Mair,  portioner  of  Garferry,    hereby  elected  umpire  or 
*<  oversman,  shall  give  forth   and  pronounce  as  their  final 


CAR8B      ((  sentence  and  decreet  arbitral." 

H»  MAJESTY*^  The  arbiters  gave  a  final  decree  arbitral  in  the  whole 
AOYocATB,  matters  submitted  to  them ;  but  this  decree  was  brought 
under  reduction,  in  an  action  raised  for  that  purpose,  on  the 
ground  of  their  giving  decreet,  on  the  footing  that  they  had 
differed  in  opinion,  and  had  therefore  been  under  the  ne- 
cessity of  calling  in  the  oversraan,  as  provided  by  the  refe- 
rence. 

The  case  being  reported,  the  Court,  before  determining 
the  question,  ordered  James  Carse,  one  of  the  arbiters,  to 
be  examined  on  oath  before  the  Lord  Ordinary,  upon  the 
point  of  a  difference  of  opinion,  and  he  having  been  accord- 
ingly examined,  and  his  deposition  printed,  the  Lords  resumed 

Dec.  17,1788.  the  consideration  of  the  cause,  and  found,  **  That  in  respect 
*'  there  was  no  written  evidence  that  the  arbiters  had  differed 
''  in  opinion,  they  reduced  the  said  decreet  arbitral."  Against 
this  decree,  Mr.  Corbet  petitioned  the  Court  for  an  alteration. 
The  Court,  before  answer,  allowed  the  other  arbiter,  with 
the  oyersman,  and  the  clerk  to  the  submission,  to  be  exa- 
mined upon  oath,  before  the  Lord  Ordinary,  upon  the  dif- 
ference in  opinion  of  the  two  arbiters ;  and  also  upon  the 
improper  conduct  of  James  Carse,  the  other  arbiter,  who 
had  been  formerly  examined ;  and,  upon  advising  this  pe- 
tition, with  answers  for  John  Colquhoun,  and  the  depositions 
so  ordered,  they  "  repelled  the  reasons  of  reduction  of  the 
**  decreet  arbitral  quarrelled,  assoilzied  Mr.  Corbet,  and  de- 
"  cerned  ;  and  it  appearing  to  the  Court  that  James  Carse, 
''  in  his  deposition,  had  not  told  the  truth,  and  had  prevari- 
**  cated,  they  granted  a  warrant  to  cite  him  to  appear  be- 
"  fore  them  four  days  after  such  citation,  and  he  having  ap- 
"  peered  at  the  bar,  upon  Tuesday  the  9th  then  current,  the 
"  Lords  allowed  him  to  be  heard  by  counsel,  upon  the  im- 
"  port  of  the  said  deposition.  And  having,  upon  the  16th 
**  day  of  December  1783  years,  resumed  the  consideration  of 
*'  the  said  deposition,  with  the  other  depositions  taken  in 
"  the  said  cause ;  and  also  having  heard  counsel  for  the  said 
"  James  Carse,  upon  the  import  of  the  said  depositions,  they 
"  found,  and  hereby  find  the  said  James  Carse  guilty  of  gross 
<<  prevarication,  and  wilful  concealment  of  the  truth,  in  the 
"  oath  emitted  by  him  in  the  said  cause,  and  therefore  or- 
"  dained,  and  hereby  ordain  him  to  be  carried  from  the  bar 
<'  to  theTolbooth  of  Edinburgh,  therein  to  remain  untilWed- 
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neaday  the  I4th  day  of  January  next;  on  which  day  they       i784. 

decerned  and  ordained,  and  hereby  decern  and  ordain  the    

said  James  Carse  to  be  carried  to,  and  put  upon  the  pillory,       ^^^^"^ 
there  to  stand  bareheaded  for  the  space  of  one  hour,  from  gj,  majbsty*s 
"  twelve  at  noon,  to  oneo'clock  afternoon,  with  a  paper  affixed    advocate, 
"  upon  his  breast,  with  these  words  wrote  in  large  characters,  ^' 

"  grass  prevaricator,  and  wilful  concealer  of  the  truth  upon 
'*  oath  ;  and  thereafter  to  be  dismissed ;  and  they  ordained, 
'*  and  hereby  ordain  the  Magistrates  of  Edinburgh  to  see 
^  this  sentence  put  into  execution ;  and  they  also  declared, 
''  and  hereby  declare  the  said  James  Carse  infamous,  and  in- 
*^  capable  in  all  time  coming,  of  bearing  any  public  trust, 
<<  or  of  being  a  witness  in  any  action  or  cause ;  and  ordained 
"  this  sentence  to  be  recorded  in  the  books  of  sederunt,  to 
*'  the  terror  of  others  to  commit  the  like  crime  in  all  time 
*'  coming."  In  virtue  of  this  sentence  the  appellant  was 
committed  to  prison. 

In  the  meantime,  he  presented  the  present  appeal  of  the 
sentence  to  the  House  of  Lords,  to  which  answers  being 
lodged,  it  was  objected,  1st,  That  such  an  appeal  was  incom- 
petent, and,  2d,  That  it  was  further  incompetent,  as  not  being 
brought  by  a  party  in  the  cause,  but  by  a  witness  found 
guilty  of  prevaricating. 

Pleaded  for  the  Appellant. — Upon  the  competency  of  the 
appeal.  Before  the  Union,  an  appeal  always  lay  to  the 
Parliament  of  Scotland,  from  the  sentence  of  the  Court  of 
Session.  All  the  institutional  writers  agree  in  this,  and 
make  no  distinction  between  the  civil  jurisdiction  of  the 
Court,  and  its  incidental  criminal  jurisdiction.  And  in  the 
Scots  claim  of  rights,  the  broad  right  is  conceded : — *<  That 
"  it  is  the  right  and  privilege  of  the  subject  to  protest  for 
"  remeid  of  law  to  the  king  and  parliament,  against 
"  sentences  pronounced  by  the  Lords  of  Session,  provided 
''  the  same  do  not  stop  execution  of  those  sentences."  If 
therefore  an  appeal  lay  to  Parliament  before  the  Union,  and 
if^  as  the  appellant  contends,  this  sentence  is  a  sentence  of 
the  Court  of  Session,  then  it  is  clear  that  the  present  appeal 
is  competent  Upon  the  merits ; — ^it  is  equally  clear,  that 
although  the  Court  of  Session  have  a  sort  of  criminal  juris- 
diction, which  entitles  it  to  punish  perjury  and  prevarica- 
tion upon  oath,  committed  in  the  course  of  a  depending  ac- 
tion before  them ;  yet,  in  such  cases,  that  Court  cannot,  (as 
they  have  done  in  tiie  present  case)  inflict  the  pains  oflaWf 
that  is,  the  punishment  which  the  law  in  its  rigour  annexes 
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1784.       to  the  commission  of  such  crime  npoD  a  regular  trial,  and 
""""""■""    conviction  in  the  proper  criminal  court ;  but  must  restrict 
^  their  sentence  to  a  slighter  corporal  punishment.     There  is 

Bi8MAJESTy*8  DO  procodent  for  the  Court's  judging,  as  they  have  done  here, 
^^^^^^**  and  inflicting  punishment  for  such  crimes,  under  circum- 
stances similar  to  those  which  occur  in  the  present  case. 
In  all  the  instances  that  occur,  it  is  of  persons  accused  and 
tried  at  the  instant  upon  their  behaviour  in  the  Court,  or  in 
consequence  of  what  appeared  in  the  face  of  their  deposi- 
tion, striking  the  judge  at  first  view,  or  of  collateral  deposi* 
tions,  taken  at  the  same  time,  when  the  accused  had  it  in  his 
po)verto  command  exculpatory  evidence.  But  here  the-ap- 
pellant  was  not  accused  of  having  prevaricated,  or  misbe- 
haved ;  or  done  wrong  in  any  shape,  at  the  time  of  giving 
his  evidence ;  on  the  contrary,  when  reflections  were  thrown 
out,  the  judge  checked  them  as  improper  and  unmerited. 
It  was  not  until  eleven  months  after,  that  the  appellant  was 
convicted  upon  the  evidence  of  others,  given  with  theTview 
to  contradict  him,  in  a  cause  to  which  he  was  a  stranger. — 
The  appellant  does  not  mean  to  say,  that  being  suspected 
of  a  crime,  he  ought  to  have  gone  untried ;  what  he  con- 
tends for  is,  that  the  Court  of  Session  ought  to  have  remitted 
him  to  the  Court  of  Justiciary,  where  he  would  have  had 
the  advantage  of  an  indictment,  and  the  opportunity  of  pre- 
paring his  defence,  and  cross-examining  those  witnesses,  Gray 
and  Smith,  who  are  said  to  have  established  the  perjury 
against  him.  In  denying  him  this  mode  of  trial,  and  in  de- 
priving him  of  the  benefit  of  exculpatory  proof,  that  justice 
was  denied  him,  which  would  have  been  accorded  in  the 
worst  criminal  proceeding. 
After  hearing  counsel, 

Lord  Chancellor  Thurlow  : — 

"  My  Lords, 
*'  The  Lord  Advocate,  in  answer  to  this  appeal,  at  first,  had 
pleaded  that  it  was  incompetent  to  appeal  from  such  a  sentence, 
though  he  has  now  given  up  that  point  at  the  bar  of  your  Lordships* 
House.  I  have  no  doubt,  that  an  appeal  lay  from  every  order  of 
the  Court  of  Session,  and,  without  meaning  any  reflection,  even 
think  it  unfortunate  for  the  people  of  Scotland,  that  an  appeal  did 
not  lie  from  the  sentences  of  the  Justiciary,  as  from  the  King's 
Bench  in  England.  I  do  not  approve  of  the  conduct  of  the  Court 
of  Session,  or  the  severity  of  their  sentence  in  this  case.  No  doubt, 
Carse  appeared  not  to  have  spoken  out  the  truth  fully ;  but  the  im- 


CASES  ON  APPEAL  FROM  SCOTLAND.  5 

priaonment  he  had  undeigone  was  punishment  sufiBcient ;    and  I       1785. 
therefore  moTe  joor  Lordships  to  affirm  the  sentence,  so  far  as  it  di- 


Kcted  Carse  to  be  imprisoned  for  a  month ;  but  to  reverse  so  far  as  ^ 

it  directed  him  to  be  put  on  the  pillory,  &c. ;  and  so  far  as  it  declares  cleqhorns. 
him  infamous  and  incapable  of  bearing  public  trust/' 

Accordingly,  it  was 

Ordered  and  adjudged  that  the  two  interlocutors  com- 
plained of,  in  so  far  as  they  ordain  James  Carse  to  be 
carried  from  the  bar  to  the  tolbooth  of  Edinburgh, 
therein  to  be  imprisoned,  be  affirmed.  And  it  is  fur- 
ther ordered,  that  the  said  interlocutors,  so  far  as  they 
ordain  him  to  be  put  upon  the  pillory  for  one  hour, 
with  a  paper  fixed  on  his  breast,  denoting  his  crime, 
and  the  Magistrates  to  see  the  sentence  put  in  execu- 
tion, and  so  far  as  they  declare  him  infamous  and  in- 
capable of  bearing  public  trust,  &c.,  be  reversed. 

For  Appellants,  J.  Erkrine^  J.  Anstruther. 


William  Bruce,  Late  Shipmaster,  Dundee,     Appellant ; 

ROBB&T   ClEOHORN  &   ALEXANDER    ClEO-  )     „ 

HORN,  Bakers  m  Leith,    -        -        -         >         ^ 

House  of  Lords,  2d  March  1785. 

Sale — ^Titlb — Incumbrances — Price. — Circumstances  held  not 
safficient  to  set  aside  and  Toid  the  sale,  although  the  missiyes  on 
one  side  expressly  declared,  that  unless  the  titles  were  found  suffi- 
cient, the  baigain  then  made  was  to  be  null  and  void.  Also 
held,  that  the  purchasers  were  not  bound  to  pay  the  price  until 
certain  incumbrances  were  purged  affecting  the  purchase. 

Robert  Johnston,  proprietor  of  some  houses  in  Leith, 
mortgaged  them  to  William  Petrie,  and  llelen  Berrel,  for 
two  distinct  and  separate  sums,  amounting  to  £200.  John- 
ston thereafter  failed  in  business,  and  removed  himself  to 
London,  whereupon  two  of  his  creditors  adjudged  the  pro- 
perty, and  entered  into  possession,  by  uplifting  the  rents  of 
the  same. 

Some  years  thereafter,  the  appellant  Bruce  acquired,  by 
purchase  from  Johnston,  the  right  to  this  property,  paying 
him  at  the  time,  £150  for  the  reversion,  and  the  purchaser, 
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1785.       on  his  part,  undertaking  to  relieve  the  property  of  the  ad- 
judication a£fecting  the  same. 


BRdCB  jhe  appellant  thereafter  entered  into  posseasion,  and  let 

CLKGHORN8.  tho  pHncipal  part  of  the  premiseB  to  the  respondents, 
Messrs.  Robert  and  Alexander  Cleghorn.  The  latter  gentle- 
man proposed  to  purchase  these  premises,  and  the  following 
writings  were  exchanged  : — 

Leith,  6th  September,  1776. 
"  Sir, 

"  We  hereby  make  offer  of  £350  Sterling,  for 

**  your  whole  subjects,  back  area,  and  office-houses  belong- 

**  ing  thereto,  lying  in  the  Tolbooth  Wynd  here,  £200  of 

^^  which  we  oblige  ourselves  to  pay  you  at  the  term  of  Mar- 

"  tinmas  first,  and  £150  more  at  the  term  of  Whitsunday 

^*  thereafter,  being  the  full  balance,  your  obliging  yourself, 

**  heirs  and  executors,  to  dispone  and  deliver  up  to  us  all 

^'  your  rights  and  titles  to  said  subjects,  with  full  warrandice, 

"  and  clear  : — And  if,  upon  examining  your  rights  to  said 

"  subjects,  they  be  found  insufficient,  both  parties  shall  be 

*'  freo;  and  the  bargain  made  void  and  null.      And  in  case 

'^  any  debts  or  incumbrances  shall  appear  which  have  not 

^'  been  heard  of,  the  bargain  shall  be  also  void  and  null,  and 

**  both  parties  free. 

(Signed)        ^*  Robt.  &  Alex.  Cleghorn. 

"  To  Mr.  William  Bruce, 

late  Shipmaster,  I}undee.*' 

Sept.  6,  1776.     To  this  letter  of  offer,  the  following  answer  was  returned  : 

Leith,  6th  September,  1776. 
Gentlemen, 

'*  1  excep  of  your  offer  for  my  wholl  subgiksin  the  Tol- 
**  both  Wynd  hear,  with  the  bak  area,  and  office  houses  be- 
'*  longing  thereto,  namely,  thrie  hundred  and  fifty  pounds 
'*  Sterling,  two  hundred  of  which  to  be  paid  me  on  order  at 
"  term  of  Mertinmas  first,  and  one  hundred  and  fifty  pounds 
<*  Sterling  at  the  next  term  of  Whedsondy  inshouing,  being 
*'  the  full  balance.  And  I  oblig  myself,  my  heirs  and  ex- 
^'  ecutors,  to  give  you  up  all  my  rights  and  titles  to  the  said 
*<  subgiks,  with  full  warrdice,  clier  at  the  term  of  Mortinua 
**  first ;  all  the  rent  till  Mertinus  first  to  be  payed  to  me. 
**  As  witness  my  hand."" 

(Signed)        "  William  Bruce.'' 
"  To  Messrs  Robt.  &  Albx.  Cleghorn, 
Bakers  in  LeitL'' 
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It  was  stated  by  the  respondents)  that  when  the  title       ^765, 
deeds  were  sent  him  to  be  examined  by  his  agent,  instead 


BRDCB 


V. 


of  these  proving  to  be  a  complete  progress  of  title  deeds, 

there  was  nothing  but  some  old  memoranda  relating  to  cLiaHORKf. 

the  property,  of  no  use  or  valae.    This  was  intimated  to  the 

appellant,  who,  in  reply,  demanded  payment  of  the  price, 

stating  that  they  were  bound  to  accept  them,  as  sufficient 

title  deeds,  or  gi?e  up  the  bargain. 

Hearing  that  the  appellant  was  anxious  to  give  up  the 
baigain,  in  consequence  of  having  been  offered  a  higher 
price  for  the  property,  the  respondents  brought  the  present 
action  for  implement  of  the  same. 

The  appellant  contended  that  the  respondents  wished  to 
keep  both  the  property  and  the  price,  and  that,  having  given 
them  all  the  title  deeds  in  his  possession,  he  had  implemented 
his  bargain  under  the  missives.  He  also  offered  to  complete 
the  sale,  by  granting  a  disposition  to  tliem  along  with  the 
progress  of  writs  already  in  their  hand  ;  and  if  they  did  not 
consent  so  to  accept  these  writs,  he  required  them,  in  terms 
of  the  agreement,  to  give  up  the  bargain,  and  send  back  the 
papers. 

After  some  discussion,  Lord  Gardenstone,  Ordinary,  Aug,  5, 1777. 
pronounced  this  interlocutor,  9th  Oct.  1776,  "  The  Lord 
"  Ordinary  having  considered  the  minute  of  debate,  finds 
"  there  is  no  ground  for  setting  aside  or  voiding  the  bargain 
"of sale;  and  finds  that  the  pursuers  are  not  obliged  to 
"  pay  the  price  even  in  part,  until  the  extent  of  the  incum* 
"  brances  by  adjudications  are  ascertained ;  nor  in  whole, 
"  until  the  said  incumbrance  is  purged  or  discharged,  or 
"  sufficient  caution  is  found  to  that  effect.  And  as  it  ap- 
"  pears  to  the  Lord  Ordinary  that  the  litigation  has  been 
occasioned  by  an  indirect  attempt  on  the  part  of  the  de- 
fender (appellant)  to  set  aside  the  purchase,  finds  the  de- 
fender liable  in  expenses,  and  allows  an  account  to  be 
given  in/'  On  representation,  this  judgment  was  adhered  Nov.  22,1777. 
to  by  the  Lord  Ordinary.  ^"^^  1»»  1778. 

On  reclaiming  petition  to  the  whole  Lords,  praying  an 
alteration  of  the  above  judgment,  the  Court,  of  this  date,  ^^^'  2. 1779. 
adhered,  and  refused  the  petition.     A  second  petition  met  ^^^  j^  ^^gi' 
the  same  fate. 
Against  these  judgments  the  present  appeal  is  brought. 
Pleaded  hy  the  AppeUatU.'^l.  That  the  letters  above  re- 
cited, expressing  the  terms  of  the  bargain,  are  not  sufficient 
in  law  to  bind  the  parties.    2.  That  although  they  should 
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1785.       be  deemed  sufficient  in  law,  locus  penitentice  remains  to 

either  party,  at  any  time  before  the  bargain  is  completed, 

BRUCE  ijy  disposition  in  proper  form  being  executed.  3.  That  by 
the  terms  of  the  bargain  the  appellant  was  only  bound  to 
dispone  and  deliver  up  to  the  respondents  all  such  right  and 
title  to  the  said  subjects  as  were  then  vested  in  him,  and  to 
guarantee  such  sale  to  be  an  absolute  one,  and  a  clear  trans- 
fer of  the  property,  subject  to  such  demands  as  were  already 
made  on  the  estate,  and  specified  in  the  proceedings  at  law, 
between  the  appellant  as  disponee,  and  the  creditors  of  the 
said  Robert  Johnston.  And,  that  the  respondents  cannot 
insist  on  the  appellant  purging  such  incumbrances  as  at  the 
time  of  the  sale  affected  the  estate,  and  were  so  known  to 
them ;  but,  in  case  they  are  dissatisfied  with  either  the  ap- 
pellant's title  to  the  estate,  or  with  the  amount  of  the  in- 
cumbrances, they  may  give  up  the  bargain  ;  the  appellant 
being  always  ready  and  willing  to  allow  them  to  embrace 
either  alternative. 

Pleaded  for  the  Respondents, — 1.  The  appellant  has  con- 
tended that  the  respondents  are  bound  to  pay  the  adjudica- 
tion debts  or  incumbrances ;  but  the  price  of  £350  was  all 
that  the  respondents  undertook  to  pay,  as  the  fair  and  full 
price  of  the  subjects,  and  which  sum  was  offered  on  condition 
of  the  latter  being,  '^  clear  of  every  burden  or  incumbrance 
whatsoever." — 2.  The  appellant  on  his  part,  obliged  himself 
and  his  heirs,  to  give  up  all  his  right  and  title  to  the  pro- 
perty, with  full  warrandice  and  clear,  at  the  term  of  Martin- 
mas then  first.  Although,  therefore,  the  respondents  had 
paid  up  the  whole  price  of  three  hundred  and  fifty  pounds 
before  the  particulars  of  the  debts  came  to  their  knowledge, 
they  would  have  been  entitled  to  the  repetition  of  the 
amount  of  those  debts  upon  the  appellant's  express  warranty. 
Bruce  the  appellant,  stands  personally  liable  at  this  moment 
to  account  to  the  creditors  adjudgers  for  the  £230  he  re- 
ceived as  factor  for  them,  under  the  order  of  the  Sheriff  of 
Edinburgh.  The  respondents  are  not  liable  to  replace  that 
money  to  Bruce,  with  whose  factory  intromissions  they  had 
no  concern.  If  they  be  not  liable  to  replace  that  money  to 
the  appellant,  they  cannot  be  liable  in  the  payment  of  it 
to  his  creditors,  and  consequently  the  property  which  they 
have  purchased  for  an  adequate  price,  ought  to  be  cleared 
of  the  incumbrance.  And  they  are  now  willing,  as  they 
have  all  along  been,  to  pay  the  balance  coming  to  the  appel- 
lant after  paying  those  debts. 
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After  hearing  counsel,  it  was  ' 

Ordered  and  adjadged  that  the  interlocutors  complained     hasmytu 
of  be,  and  the  same  are  hereby  affirmed.  o. 

f  AMSOM,  &C. 

For  Appellant,  Arthur  Onslow, 
For  Ret^pondents,  llay  Campbell. 


[Mor.  p.  120.] 

Sir  James  Nasmyth,  Bart.  Appellant ; 

John  Samson,  Heir-at>Law  of  David  Sam-)    i?^jiondents 
SON  deceased,  and  John  Aitkbn,        3 

House  of  Lords,  4th  April  1785. 

Adjudications — Penalties — Pluris  Petitio. — Circumstances  in 
which  held,  where  the  termly  penalties  due  by  a  bond  were  in- 
cluded in  the  accumulated  sum  of  an  adjudication,  that  these 
formed  a  pluris  petitio;  and  the  adjudication  so  far  objectionable 
as  to  reduce  it  to  a  security  for  payment  of  principal  and  interest 
in  the  bond. 

Certain  property,  which  originally  belonged  to  John  For- 
teouSy  having  been  adjudged  by  Sir  James  Nasmyth,  and  he 
having  entered  into  possession  in  virtue  of  his  adjudication^ 
a  judicial  sale  and  ranking  of  the  creditors  was  then  brought. 
The  estate  was  bought  by  Sir  James  Nasmyth,  the  principal 
creditor.  Sixty  years  after  the  date  of  the  adjudication,  the 
heir  of  Porteous  brought  a  challenge  of  the  title  in  Samson's 
name.  His  chief  grounds  of  challenge  consisted  in  objections 
to  the  adjudications  which  grounded  the  judicial  sale. 

It  was  objected  to  the  adjudication  for  the  accumulated 
sum  of  £11,346.  13s.  4d.  Scots  led  upon  the  debt  originally 
due  to  Bertram  of  Nisbet,  and  assigned  to  Sir  James  Nas- 
myth, that  the  termly  penalty  of  100  merks  for  failure  in 
payment  of  each  half-year's  interest  contained  in  the  bond, 
and  adjudged  for,  being  equal  to  one-third  of  the  interest, 
was  exorbitant,  and  therefore  the  adjudication  ought  not  to  be 
sustained;  and  that  the  other  adjudication  upon  the  same  debt 
for  £1480  Scots  of  interest  was  unnecessary  ;  that  interest 
being  included  in  the  first  adjudication. 

The  Court  pronounced  this  interlocutor: — "The  Lords  Nov.  20,1763. 
"  sustain  the  objections  to  the  first  article  in  the  state  of 
"  the  interests  produced  in  the  ranking,  being  an  adjudica- 
''  tion  at  the  instance  of  Sir  James  Nasmyth  against  the 
^  common  debtor,  for  the  accumulated  sum  of  £11,346. 13s. 
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1785.       «  ^  j  Scots,  to  the  effect  of  striking  off  from  that  sum  the 


"  "  liquidated  penalty  and  termly  failores  contained  in  the 

v.  **  bond  adjudged  for,  and  find  that  the  adjudication  can  only 

sAxsoK,  &o.  «  subsist  as  a  security  for  tho  principal  sum  contained  in  the 
**  bond  and  interest  due  thereon,  to  be  accumulated  at  the 
**  date  of  the  decreet ;  sustain  the  objection  to  the  second 
*'  article  in  the  state,  being  an  adjudication  at  the  instance 
**  of  Sir  James  Nasmyth  against  the  common  debtor  for  the 
**  accumulated  sum  of  £1480  Scots/'    On  reclaiming  peti- 
Mar.  20,1784.  tion  the  Court  altered  the  interlocutor  reclaimed  against, 
and  found  **  That  the  adjudication  in  question  can  only  sub- 
''  sist  as  a  security  for  the  principal  sum  and  interest  accu- 
**  mulated  at  the  date  of  decreet  of  adjudication,  and  remit 
**  to  the  Lord  Ordinary  to  proceed  accordingly."    The  ap- 
June  26,1784. pellant  presented  another  petition,  but  it  was  refused;  and 
Juljr  8, 1784.  ^he  ^ase  was  therefore  remitted  to  the  Lord  Ordinary  to 
proceed  and  determine  therein. 
Against  these  interlocutors  the  present  appeal  was  brought. 
Pleaded  for  the  Appellant. — 1.  There  is  no  ground  in 
equity,  and  therefore  it  would  require  very  clear  grounds  in 
law  to  deprive  the  appellant  of  the  moderate  penalty  in 
question  stipulated  in  his  bond,  and  adjudged  for  upwards 
of  sixty  years  ago ;  and  the  appellant  judicially  offered  to 
show,  by  calculation,  that  the  yery  loss  he  sustained  by  want 
of  payment  of  the  interest  upon  the  debts  due  to  him  by  his 
debtor,  is  greatly  more  than  the  amount  of  this  penalty. 
The  respondent  declined  the  calculation.      The   creditor, 
therefore,  is  not  desiring  any  undue  advantage  of  the  debtor, 
while  the  latter's  heir,  at  the  distance  of  sixty  years,  endea- 
Tours  to  take  the  advantage  of  legal  niceties  against  him. 
One  purpose  and  object  of  the  penalty  for  nonpayment,  is  to 
answer  the  damage  and  inconvenience  of  lying  out  of  the 
money.    Another  is,  to  answer  the  expense  "Of  recovering  it. 
The  appellant  and  his  predecessor  have  been  at  great  ex- 
pense, but  if  the  penalty  be  cut  off  these  must  be  lost.     2. 
In  law  there  was  no  pluris  petitio  or  charge  more  than  was 
legally  duo.    The  adjudication  was  taken  precisely  in  terms 
of  the  personal  obligation  in  the  bond  on  which  it  was  found- 
ed.   By  that  bond  the  debtor  had  become  bound  to  pay 
principal,  interest,  penalty,  and  termly  penalties  to  the  full 
extent  of  the  sum  adjudged  for.     Every  shilling,  therefore, 
was  legally  due;    and  supposing  that  either  part  or  the 
whole  of  the  termly  penalties  could  afterwards  be  restricted 
by  a  court  of  equity,  that  does  not  infer  any  illegal  over- 
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charge  or  pluris  petitio  in  the  prior  adjudication.    The  ere-       1785. 
ditor  could  not  possibly  adjudge  otherwise  than  in  terms  of 
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r. 


the  obligation  granted  by  the  debtor,  nor  regulate  himself 
by  any  restriction  not  yet  made.     The  e^ccess  being  cut  off  f  axson,  &c. 
by  equity,  the  adjudication  should  stand  as  to  the  remainder, 
just  as  if  part  of  the  accumulated  sum  had  been  paid.     In 
the  Court  below,  it  was  stated  by  the  respondent  that  the 
tennly  penalties  were  referable  to  heritable  security  only, 
and  could  not  be  adjudged  for  under  the  personal  obligation 
in  the  bond.    This  seems  to  have  moved  the  Court,  and  led 
them  to  think  that  the  termly  penalties  were  not  in  oblign- 
ticne.     But  when  the  fact  and  the  law,  as  applicable  to  that 
fact,  are  fully  explained  and  understood,  the  objection  must 
at  once  disappear,  because  it  is  manifest  that  the  termly  pe- 
nalties were  contained  under  the  personal  obligation,  and 
properly  adjudged  for  in  virtue  thereof.    An  heritable  bond 
consists  of  two  parts,  a  personal  obligation  and  a  real  right 
of  levying  payment  out  of  the  lands;  an  ordinary  adjudication 
may  be  led  for  all  that  is  contained  in  the  personal  obligation 
and  no  more.    An  adjudication  of  a  peculiar  nature  following 
upon  a  decreet  of  poinding  the  ground,  may  be  taken  for  what 
can  be  levied  in  virtue  of  the  real  right.    The  real  right  is  often 
confined  to  the  annual  rent  or  interest,  which  being  also  iu 
the  personal  obligation,  adjudications  of  both  these  kinds  may 
be  led  for  it.     Termly  penalties  are  sometimes  only  in  the 
real  right,  and  not  in  the  personal  obligation,  and  thus  can* 
not  be  adjudged  for  in  an  ordinary  adjudication,  not  being 
in  obligcUione;  and  if  adjudged  for  there  is  ^pluris  petitio, 
more  being  adjudged  for  than  the  debtor  had  bound  himself 
to  pay.   Such  was  the  case  of  Park  r.  Craig  in  1771.    Some- 
times the  termly  penalties  are  both  in  the  personal  obligation 
and  in  the  real  right ;  sometimes  they  are  in  the  personal 
obligation  and  not  in  the  real  right,  which  is  the  present 
case,  and  in  such  case  they  not  only  may  but  must  be  ad- 
judged for  by  an  ordinary  adjudication,  and  cannot  be  reco- 
vered otherwise.    3.  Not  one  adjudged  case  has  been  point- 
ed out  where  the  Court,  iu  the  case  of  any  excess  iu  the 
stipulated  penalties,  went  farther  than  to  cut  off  that  excess. 
On  the  contrary,  in  all  former  cases,  where  the  question  has 
occurred,  the  adjudication  has  been  sustained  for  principal, 
annual  rent,  and  ordinary  penalty,  cutting  off  only  any  ex- 
cess or  exorbitance  in  the  stipulated  penalty.    The  case  of 
Park  V.  Craig,  16tb  Nov.  1771,  referred  to  by  the  respon* 
dent,  can  be  no  precedent  here,  because  the  termly  penalties 
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1785.  in  that  case  were  not  on  the  personal  obligation.  And  there 
was  no  poinding  of  the  ground.  In  short,  it  was  qaite  differ- 
ent in  its  circumstances,  yet  the  adjudication,  even  in  that 
8AHS0M,  &c.  case,  notwithstanding  all  the  objections  stated  to  it,  was 
sustained  as  a  security,  not  only  for  principal  and  annual 
rent,  but  also  for  necessary  charges.  4.  Even  in  the  case  of 
a  real  pluris  petitiOt  or  overcharge  of  more  than  is  due  by 
the  obligation  of  the  debtor,  the  effect  of  that,  both  accord- 
ing to  the  nature  of  adjudications,  and  the  practice  for  more 
than  half  a  century  past,  is  not  to  void  the  adjudication 
totally,  but  only  to  restrict  it  to  what  is  fairly  due,  deduct- 
ing the  overcharge.  Penalties  are  due,  not  only  in  law  but 
in  equity,  and  it  would,  therefore,  be  a  hardship  if  the  adju- 
dication were  not  to  stand  good  as  to  the  sums  to  which  no 
exception  is  taken. 

Pleaded  for  the  Respondents, — 1.  Adjudications,  like  other 
diligence,  are,  in  their  nature,  indivisible.     When  a  creditor 
seizes  the  effects  or  estate  of  his  debtor,  by  a  rigorous  process 
of  the  law,  he  must  be  prepared  to  show,  not  only  that 
every  step  is  regular,  but  that  the  precise  sum  demanded  is 
due  by  law.     It  is  not  sufficient  for  him  to  say,  that  a  part 
was  indisputably  due,  and  he  will  hold  the  diligence  as  for 
QHQ  part  only.     An  adjudication  is,  in  law,  a  transfer  of  the 
estate  of  the  debtor  to  the  creditor,  in  satisfaction  of  the 
debt  mentioned  in  it; — if  that  debt  was  not  due,  in  the 
strictest  and  most  entire  sense,  there  is  no  transfer, — the 
whole  proceeding  is  nought,  and  the  creditor  has  himself  to 
blame.      Upon  these   principles,  which  will  be  found  laid 
down  by  every  authority,  any  irregularity  or  overcharge  in 
the  adjudication  does,  in  strict  law,  void  it  altogether ;   but 
the  Court  of  Session,  in  exercise  of  its  equitable  powers,  has 
been  in  the  practice,  where  the  irregularity  or  overcharge  is 
not  gross,  to  sustain  the  adjudication  challenged,  as  a  secu- 
rity to  the  creditor  for  what  is  due  in  equity.     Sitting  as  a 
Court  of  equity,  they  will  not  cut  down  a  just  debt  on  ac- 
count  of  informality  or  mistake,  in  a  process  which  the 
creditor  has  relied  on  for  securing  his  payment ;  but  neither 
will  they  decree  payment  of  penalties,  which  the  creditor  has 
no  title  to  but  by  law,  and  in  consequence  of  observing  all  the 
forms,  and  keeping  within  the  boundsof  strict  law  in  the  pro- 
cess. Accordingly,  in  the  present  case,  the  Court  has  given  the 
appellant  his  principal  and  the  interest  thereof  accumulating, 
or  converting  both  into  a  principal  at  the  date  of  the  adju- 
dication, with  the  legal  interest  of  the  sum  then  accumula- 
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ted  from  that  day ;  but,  judging  that  there  w:i8  an  error       1785. 
and  overcharge  in  the  adjudication,  they  have  denied  him 


the  penalties.     The  only  question  then  is,  Whether  there     mabmyth 
was  an  overcharge  or  pluris  petitio,  by  including  in  the  ac-  samson,  &c. 
cumulated  sum  of  the  adjudication  £466.  ISs.  4d.,  as  pen- 
alties or  termly  failures,  incurred  by  nonpayment  of  the  in- 
terest or  annual  rent.     And  it  will  not  escape  observation, 
that  the  appellant  has  decided  this  against  himself,  for  from 
the  beginning  he  has  admitted,  that  the  adjudication  could 
only  stand  as  a  security,  and  argues  the  question,  as  to  the 
extent  to  which  that  adjudication,   as  a  security,  should 
stand.    He  even  confesses  that  the  termly  failures  or  pen* 
aides  were  too  large,  and  that  they  ought  not  to  have  ex* 
cceded  a  fifth- part  of  the  sum  due  for  interest,  and  be- 
seeches the  Court  to  restrict  it  accordingly.     It  follows  that 
his  claim  is  not  at  law  but  in  equity^  and  from  equity  he 
cannot  demand  a  legal  penalty.     2.  Apart  altogether  from 
these  admissions,  penalties  for  nonpayment  of  interest  can- 
not enter  an  adjudication.     General  adjudications,  like  the 
present,  stand  precisely  on  the  footing  of  the  old  apprisings. 
By  the  common  law,  the  creditor  had  a  right  to  apprise  for 
the  penalty,  but  that  meant  only  the  penalty  annexed  to  the 
nonpayment  of  the  debt.     As  there  could  be  no  charge  of 
interest  before  the  Reformation,  neither  could  there  be  a 
penalty  for  not  paying  interest.     Since  the  Reformation, 
there  is  no  statute  authorizing  such  an  exaction,  nor  is  there 
a  single  dictum  in  the  law  books  to  give  countenance  to  it. 
It  is  owing  entirely  to  the  error  of  conveyancers,  that  termly 
failzies  are  stipulated  in  personal   obligations,  which,   in 
modem  practice,  accompany  real  securities ;  and  the  short 
of  the  error  is  this,  while  the  taking  of  interest  directly  was 
prohibited,  the  usual  mode  of  securing  money  in  Scotland 
was  by  grant  of  an  annual  rent,  of  the  nature  of  a  perpetual 
rent  charge  out  of  lands,  redeemable  by  the  debtor  on  pay- 
ment of  the  sum  borrowed.    The  creditor  could  not  avow- 
edly demand  his  principal ;  his  only  way  of  compelling  pay- 
ment indirectly  was,  by  entering  on  the  lands,  and  apprising 
them  for  the  annual  rent. — When  the  doctrines  of  the  Canon 
law  had  lost  their  force,  it  became  usual  to  insert  in  the 
grant,  a  personal  obligation  by  the  debtor  to  pay  the  annual 
rent  regularly,  under  penalty  for  each  term's  failure.  Finally, 
the  mode  which  prevails  at  this  day  was  adopted,  of  the 
debtor's  granting  a  personal  bond  or  obligation  for  the  sum 
boiTOwed,  payable  at  a  certain  time,  with  the  interest,  under 


14  CASES  ON  APPEAL  FROM  SCOTLAND. 

1785.       a  ponalty ;  and,  in  aid  of  the  personal,  a  real  secnritj  was 
granted  by  the  same  instrament,  and  then  conyeyancers, 


STEWART,  &c.  ^yithout  attending  to  the  alteration  or  change  of  circum- 
DONLo'p,  &c.  stances,  kept  up  the  form  of  annexing  penalties  to  the  non* 
payment  of  the  interest,  while  they  also  annexed  their  pen- 
alty to  the  nonpayment  of  the  deht  in  general.  3d,  Bnt 
further,  acting  upon  those  principles,  and  dealing  with  it  as 
an  error,  the  Court  of  Session  have  refused  to  sustain  action 
for  penalties,  when  they  are  included  in  the  accumalated 
sum  of  apprising  and  adjudications,  and  have,  in  all  cases, 
considered  it  as  a  pluris  petttio,  sufficient  to  destroy  the 
diligence  in  law«  and  to  restrict  it  to  a  security  in  equity. 
And  several  decisions  support  this  proposition,  Orrock  v. 
Morrice,  Stair,  29th  Nor.  1677 ;  Craig  v.  Park,  16th  Nov. 
1771,  and  other  cases. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 

For  Appellant,  Alex.  Wight,  Wm.  Adam. 

For  Respondents,  Hay  CampbeU^  Ar.  Macdonald. 


John  Stewart  &  Co.  Merchants,  Greenock,    Appellants ; 
John  Dunlop  &  Others,  MerchantSt  Glasgow,  Respondent. 

House  of  Lords,  8th  April  1785. 

Insurance.-^  Cixcnmstances  in  which  presumed  knowledge  and  con* 
ceahnent  of  arriyal  of  news  of  the  capture  of  the  vessel  insured, 
before  the  insurance  was  effected,  held  to  vacate  the  policy. 

The  appellants,  merchants  in  Greenock,  had  been  trying 
to  effect  an  insurance  on  their  ship  Peggy,  and  cargo,  for  her 
voyage  from  St.  John's,  Newfoundland,  to  St.  Lucia,  but 
had  not  succeeded  in  doing  so  at  the  premium  offered,  15 
guineas  per  cent.,  until  the  West  India  maU  arrived,  which 
brought  accounts  that  the  French  fleet  had  made  an  attack 
upon  the  island  of  St.  Lucia  in  the  month  of  May  preceding, 
and  had  taken  the  island  of  Tobago,  and  that  Barbadoee 
was  threatened.  This  news  appeared  in  the  newspapers 
and  Lloyd's  List,  but  no  accounts  reached  the  appellants. 
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This  made  them  more  anxious  to  insure,  and  they  were  in       1795. 
eorreapondence  with  a  hoase  in  Liverpool  to  effect  that  ob- 


ject; when  Mr.  Stewart  went  to  Glasgow  on  the  16th  Aug.,  stew  art,  &c. 
and  haTing  consulted  with  an  insurance  broker,  effected  an  dunlop,  &c. 
insurance  on  ship  and  cargo  for  £2400,  at  20  guineas  per 
cent,  premium.  It  turned  out,  that  on  the  day  previously, 
a  ship  (Henrietta)  had  arrived  at  Greenock  from  HaUfax, 
which  brought  news  of  the  capture  of  the  Peggy.  It  was 
admitted  by  the  appellant,  that  he  was  aware  of  this  arrival, 
— at  least  that  he  had  seen  the  vessel  in  the  roads  that  after- 
noon (14th  Aug.) ;  but  she  having  come  from  Halifax,  a 
distance  of  some  hundred  miles  from  St.  John's,  and  having 
no  concern  with  her,  he  did  not  make  inquiries,  and  that  it 
was  not  known  for  some  days  after  that  she  brought  any 
sach  news.  But,  on  the  contrary,  he  stated  he  went  to 
Glasgow  on  the  15th  August,  in  ignorance  of  any  such,  and 
effected  the  insurance  in  b<ma  fide.  He  left  Glasgow  for 
Paisley,  and  slept  there  all  night,  and  did  not  arrive  in 
Greenock  until  the  16th  inst.,  when  he,  for  the  first  time, 
heard  of  the  capture. 

The  underwriters  refused  to  pay  the  sum  insured,  and 
action  was  raised  for  that  purpose,  and  counter  action  by  the 
insureiB,  to  have  the  policy  set  aside,  on  the  ground  of  fraud, 
and  because,  as  the  Henrietta  had  arrived  from  Halifax  at 
Greenock,  on  the  13th  August,  with  one  of  the  crew  of  the 
P%87  ^^  board,  bearing  the  accounts  of  the  capture  of  that 
Teasel,  the  news  thereof  was  publicly  known  in  Greenock  a 
day  or  two  before  the  date  of  the  insurance ;  and,  therefore, 
the  said  John  Stewart  must  be  presumed  to  have  known  the 
same. 

The    Judge    Admiral,   before  whom  the  actions  were 
brought,  after  proof  was  taken  of  these  facts,  gave  judgment 
in  favour  of  the  appellants;  whereupon  the  underwriters  Nov.  15, 1782. 
brought  a  reduction  of  his  decree  before  the  Court  of 
SesnoQ. 

The  Ck>urt  pronounced  this  interlocutor,  '*  Find  facisJan.23, 1784. 
and  cireumstances  proven  sufficient  to  instruct  that  the  in- 
surance made  by  John  Stewart  upon  the  ship  the  Peggy, 
lier  freight  and  cargo,  upon  the  loth  August  1751,  would 
not  have  been  made,  if  the  brigantine  Henrietta  had  not 
arrived  in  the  road  of  Greenock  upon  the  day  preceding, 
and  brought  inteUigence  that  the  above  mentioned  ship 
"  had  been  taken ;  and  find  that  the  said  John  Stewart  &  Go. 
'*  have  no  claim  whatever  against  John  Dunlop  and  the 
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1785.       <«  Other  underwriters,  upon  the  brigantine  Peggy,  her  freight 

"  and  cargo,  for  payment  of  the  Bums  underwritten,  and  in- 

j,  '     ' "  sured  by  them  respectively,  upon  the  policy  of  insurance 

DUMLop,  &c.  "  libelled,  and  therefore  sustain  the  reasons  of  the  said  ad- 

Feb.ll,  1784.  "miralty  decreet  challenged."    Qn  reclaiming  petition  the 

Court  adhered. 

Against    these    interlocutors    the    present    appeal    was 
brought. 

Pleaded  by  the  Appellants, — The  onus  probandi  that  the 
appellant  Stewart  knew  of  the  capture  at  the  time  he  effected 
the  insurance,  lies  on  the  underwriters.  They  sue  to  vacate  the 
policy  on  this  ground,  which  is  no  less  a  ground  than  fraud, 
and  they  must  make  good  their  assertions.  The  matter  is 
too  serious  to  the  appellants,  both  on  this  account,  and  the 
magnitude  of  the  interests  at  stake,  to  admit  of  presumptions, 
and  to  be  influenced  by  anything  but  direct  proof.  When 
the  proof  is  examined,  there  is  no  direct  evidence  adduced^ 
to  prove  Mr.  Stewart'^s  previous  knowledge  of  the  capture  of 
the  Peggy.  The  underwriters  endeavour  to  infer  his  know* 
ledge  from  circumstances,  but,  in  considering  these  circum- 
stances, distinction  must  be  taken  between  facts,  which  only 
amount  to  suspicion,  and  a  series  of  facts  so  connected  to- 
gether, as  to  admit  only  of  one  conclusion  ;  but  there  is  no- 
thing of  the  latter  kind  here.  It  is  only  proved,  that  a 
report  of  the  capture  of  the  ship  was  known  to  five  persons 
in  Greenock  on  the  14th  August,  but  these  witnesses  ex- 
pressly depone,  that  they  had  no  intercourse  or  Communica- 
tion, directly  or  indirectly,  with  the  appellants. 

Pleaded  for  the  Respondents* — Intelligence  of  the  capture 
of  the  Peggy  was,  before  the  insurance  was  effected,  matter  of 
public  notoriety  in  the  town  of  Innerkip,  which  is  within  four 
miles  of  Greenock,  and  the  place  of  John  Stewart's  residence. 
It  was  also  known  to  the  captain  and  crew  of  the  Henrietta, 
who  brought  it,  all  of  whom  had  easy  access  to  the  owner, 
Mr.  Stewart,  and  the  reason  of  its  not  being  publicly  talked 
of  was,  owing  to  the  precautions  taken  by  Mr.  Boog,  Mr. 
Stewart's  friend,  from  all  which,  as  well  as  the  written 
letter  not  sent,  but  prepared  to  be  sent  to  Liverpool,  offering 
the  20  guineas  premium,  without  waiting  a  reply  to  his  pre- 
vious letter  to  the  same  party,  offering  less  premium.  The 
legal  presumption  was,  that  Mr.  Stewart  was  in  the  know- 
ledge of  the  capture  of  his  vessel.  Besides,  it  was  clear 
that  a  hint  of  the  capture  had  been  communicated  to 
Walkinshaw,  Stewart's  confidential  friend  and  brother-in-law. 
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and  a  meeting  had  thereupon  taken  place,  whereupon  the       1786. 
inaorance  was  resolved  on.    It  is  impossible  for  Stewart  to  -" 

separate  himself  from  these  parties,  and  being  in  the  know-         ^ ' 
ledge  of  a  fact,  which  they  fraudulently  concealed,  the  in-     obant. 
Burers  were  grossly  deceived  in  the  matter,  and  the  policy 
consequently  was  annulled. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of,  be  affirmed. 

For  Appellants,  Tho,  Erakine,  Al.  Wight. 
For  Respondents,  lUty  Campbellf  Wm.  Adams, 

Note. — ^Unreported  in  Court  of  Session. 


[M.  11,283.] 


Mrs.  Martha  Grove  and  Others,  Creditors )  ^j^^u^fify  . 

of  the  York  Buildings  Company,  ) 

Sir  Jambs  Grant  of  Grant,  Respondent. 

House  of  Lords,  15th  April  1785. 

PBBBCRIPnON — ^InTERBUPTIOM  —  SuMMONS — PARTIES    G ALLED .  — 

The  York  Buildings  Company  had  purchased  the  wood  on  the 
respondent's  estate,  and  the  greater  quantity  was  delivered,  when 
they  became  bankrupt.  Having  lodged  a  claim  on  their  estate,  it 
was  objected  to  the  claim,  that  the  contract  had  undergone  the  long 
n^ative  prescription,  and  that  the  summons,  decree,  and  homing 
foUowing  thereon  were  inept,  and,  therefore,  incapable  of  interrupt- 
ing prescription,  because  the  summons  did  not  call  the  Company 
as  a  corporate  body,  in  which  name  it  was  appointed  to  sue  and 
be  sued,  by  act  of  Parliament.  Held,  by  the  Court  of  Session,  that 
these  were  sufficient  to  interrupt  prescription.  In  the  House  of 
L<»ds  reversed,  without  prejudice  to  the  points  decided,  but  with 
special  remit  to  consider  whether  the  contract  as  to  the  wood 
be  now  at  this  time  in  force,  and  the  Company  liable  therefor. 

The  York  Buildings  Company  having  purchased  from  the 
respondent  a  quantity  of  trees,  they  granted,  of  this  date,  a  Jan.  5, 1728. 
bond  for  the  price,  amounting  to  £7000,  payable  in  certain 
instalments,  and  at  certain  intervals  and  under  a  penalty,  all 
specified  in  the  contract  of  sale  entered  into  and  subscribed 
by  the  parties. 

VOL.  III.  c 
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1785.  The  wood  was  to  be  cut  to  tbe  extent  of  60,000  trees ; 

and  only  at  timea  aa  it  was  reqaired.    Before  tbe  whole 


oBOTE,  &c.  ^^  ^^^^  ^jj J  Qijjy  5QQQ  unj^r  the  contract  taken,  the  Coin- 
GRANT.      pany  became  bankrupt. 

In  1780  a  ranking  and  sale  was  brought  of  their  estates, 
and  Sir  James  Orant,  a  creditor  under  the  above  bond,  lodg- 
ed a  claim,  upon  which  he  had  raised  diligence,  and  had, 

Mar.  2, 1780.  of  this  date,  obtained  adjudication.  It  was  objected 
to  this  claim,  that  more  than  40  years  having  elapsed 
from  the  date  of  the  contract  of  sale,  &c.  the  same  was  pre- 
scribed. Answer :  Prescription  was  interrupted,  by  action 
raised  in  1735  against  the  Company,  and  decree  in  absence 
obtained  in  1736 :  Also  homing  raised  thereon  and  charge 
given  in  1740 ;  and  finally  adjudication  in  1780.  Reply : 
The  summons  and  decree  and  homing  following  thereon  were 
not  effectual  to  interrupt  prescription,  because  the  bond  be- 
ing granted  by  Hosey  and  Ewer  for  behoof  of  the  Oovernors 
and  Company  of  the  York  Buildings  Company,  the  summons, 
instead  of  calling  these  parties,  or  calling  the  company,  it 
**  called  as  defenders  "  John  Ashley,  Esq.,  present  governor 
**  of  the  York  Buildings  Company,  John  Nicol,  William  Jack- 
*<  son,  George  Abel,  Gilbert  de  Flures,  Richard  Fowler,  and 
**  Charles  Portales,  present  Court  of  Assistants  and  Directors 
**  of  said  company,  for  themselves,  and  as  representing  the 
•*  whole  proprietors  of  the  said  company  " — And  decree  hav- 
ing gone  out  against  the  same  parties^  homing  was  raised, 
and  charge  given  under  the  same  description  of  parties. 

The  decree  of  constitution,  1736,  therefore,  not  caUing 
the  company,  by  their  incorporate  firm,  in  which,  by  act  of 
Parliament,  they  were  appointed  to  sue  and  be  sued,  and^not 
calling  even  the  two  partners,  Hosey  and  Ewer,  who  signed 
the  bond  for  behoof  of  the  company,  the  same  was  void  and 
null,  and  the  homing  following  thereon,  in  1740,  was  also 
inept  on  the  same  ground,  and  also  because,  when  executed, 
of  this  date,  these  gentlemen  were  not  in  ofilce,  and  no  long- 
er the  present  Governor  and  Directors;  as  by  the  constitution 
of  the  company,  they  had  retired  from  office  and  given  place 
to  others :  so  that  the  whole  proceedings  being  inept,  were 
inoperative  to  interrapt  prescription. 

Julj  21, 1764.  "^h®  Court,  of  this  date,  found  '*  that  the  decree  of  con* 
"  stitution  at  the  late  Sir  James  Grant's  instance,  with  the 
"  horning  and  execution  following  thereon,  sufficiently  in- 
"  terrapt  the  negative  prescription,  and  therefore  repel  the 
"  objection  made  to  the  interest  produced  and  claimed  bj 
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"  the  present  Sir  James  Grant,  and  remit  to  the  Lord  Or-      1785. 
"  dioaiy  to  proceed  accordingly."     On  reclaiming  petition 


the  Court  adhered ;  and,  in  terms  of  the  remit,  the  Lord  ^^^^^  ^^* 

fj 

Ordinary  fonnd  "  the  present  Sir  James  Grant  a  just  and     qrant. 
"  lawful  creditor  to  the  York  Buildings  Company,  for  the  Nov.  24,1784. 
''  several  accumulated  sums  contained  in  his  adjudication,  ' 

"  and  interest  thereon  mentioned,  bygone  and  in  time  com- 
"  ing,  and  ordaining  him  to  be  ranked  among  the  creditors 
"  of  the  said  Company  in  his  proper  place." 

Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded  for  the  Appellants. — The  contract  on  which  the 
respondent  founds  his  claim  being  preseribed,  he  is  not  en- 
titled  to  be  ranked  as  a  creditor,  unless  he  can  show  that 
the  prescription  has  been  interrupted  by  some  legal  docu- 
ment taken  within  40  years.  The  decree  in  1736  was  not  a 
good  decree,  nor  the  homing  a  good  homing,  because  the 
sammons,  which  was  the  foundation  of  both,  did  not  call  the 
company  by  its  corporate  name — the  name  in  which,  by  the 
act  constituting  it  a  corporation,  it  was  authorized  to  sue 
and  be  sued.  They  entered  into  the  contract  in  their  cor« 
porate  name ;  and  though  the  bond  is  founded  on  in  the 
summons,  yet  the  parties  who  signed  that  bond  for  behalf 
of  the  company  are  not  even  called.  Further,  the  homing 
was  specially  inept,  because  it  was  raised,  and  the  charge 
on  it  given  in  1740,  against  the  same  directors  as  named  in 
the  decree  of  1736,  when  these  parties  had  ceased  to  be 
directors,  and  even  after  some  of  them  were  dead.  As, 
therefore,  the  corporate  firm  was  not  charged,  nor  included 
in  the  horning,  there  was  no  proper  or  legal  warrant  for  dili- 
gence to  charge  any  one  partner  more  than  another,  or  to 
charge  the  new  directors ;  or  to  charge  the  old  as  present 
directors,  after  they  had  ceased  to  be  so.  The  proper  course 
undoubtedly  was,  to  call  the  corporate  firm,  and  then,  under 
this  general  name,  to  have  presented  a  bill  to  the  biU  cham- 
ber for  letters  of  homing,  stating  the  change  of  directors, 
and  craTing  homing  to  go  out  against  the  new  directors  in 
room  of  the  old«  The  whole  prdcedure,  therefore,  being  in- 
ept, could  form  no  interraption  of  prescription. 

Pleaded  far  Respondent — In  citing  the  govemor  and  as- 
sistants  of  the  York  Buildings  Company  who  were  in  office 
at  the  date  of  the  summons  and  decree  in  1736,  the  com- 
pany or  corporate  body  were  in  effect  duly  called.  And, 
oonaeqnently,  if  they  were  properly  cited  by  the  summons, 
they  were  regularly  condemned  by  the  decree,  and  charged 


20     CASES  ON  APPEAL  FROM  SCOTLAND. 

1785.       by  the  horning,  because  the  decree  conforms  in  all  respects 
to  the  summons,  and  the  homing  to  the  decree.     The  sum- 


OROTB,  &c.  jjiQng  having  called  certain  individuals  of  the  company,  de- 
GRANT.  cree  could  not  go  out  against  any  other  than  those  in  the 
summons ;  nor  could  the  horning  proceeding  on  that  decree 
go  out  against  any  other  than  those  against  whom  the  decree 
was  pronounced.  But  even  supposing  the  charge  given  to 
these  old  directors  were  exceptionable^  still,  by  the  law  of 
Scotland,  prescription  would  be  interrupted  by  such  irregu- 
lar or  informal  charge ;  for,  as  the  negative  prescription  is  a 
presumption  of  payment,  and  as  a  judicial  proceeding  by 
summons,  decree,  and  diligence  totally  negatives  that  pre- 
sumption, any  objection  to  the  diligence  or  procedure  in 
point  of  form,  cannot  destroy  the  evidence  which  negatives 
that  presumption ;  besides,  it  is  clear  that  Sir  James  Grant 
did  not  intend  to  give  an  informal  charge,  but  a  charge  such 
as  would  enforce  payment ;  so  that,  in  so  far  as  evidence  of  his 
intention  to  abandon  or  give  up  the  debt  is  concerned,  an 
irregular  charge  is  just  as  strong  a  proof  of  a  contrary  in- 
tention, as  a  regular  charge  could  possibly  be ;  and  there- 
fore the  presumption  of  payment  or  abandonment  cannot 
hold ;  and  the  plea  of  prescription  is  therefore  out  of  the 
question.  While,  on  the  other  hand,  charging  |iny  of  the 
parties  liable  as  proprietors,  was  sufficient  to  keep  the  claim 
open  against  the  whole. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  reversed^  without  prejudice  to  tne  points  therein 
decided.  And  further  ordered  that  the  case  be  remit- 
ted back  to  the  Court  of  Session  in  Scotland  to  inquire 
Whether  any  contract  in  question  between  the  Gover- 
nor and  Go.  of  Undertakers  for  raising  the  Thames 
Water  in  York  Buildings  and  the  late  Sir  James 
*'  Grant,  be  at  this  time  subsisting  in  force,  or  the  said 
'*  corporation  in  any  manner  chargeable  thereupon." 
And  it  is  further  ordered.  That  the  said  Court  of  Session 
do  proceed  thereupon,  and  upon  the  rest  of  the  cause 
hereby  remitted,  according  to  justice. 

For  the  Appellants,  Ar.  Macdonald^  Alex.  Wight. 
For  the  Respondent,  Ilay  Campbell,  William  Grant, 

Note. — In  Morison  it  is^stated, ''  It  is  believed  the  suit  was  after- 
wards compromised." 


« 
it 
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Rob.  Robb,  William  Miller,  Senior,  and  1  ^^^^^  ^^^ 

Gborgb  lloBB,  Burgesses  of  the  Bargh  V  AppellanU;  v. 

of  Anstrother  Wester,  -  -      )  thompsoii, 

William  Thompson  and  Others,  the  Magb-  )   ResnondenU 
trates  and  CounciUors  of  the  said  Bargh, ) 

House  of  Lords,  26th  April  1785. 

BusGH  Elbction — CoHPETBNCT  OF  SuiT. — Held  that  burgesses, 
not  being  also  councillors  of  the  buigh,  were  not  entitled  to  carry 
on  a  suit  to  set  aside  the  election  of  the  magistrates  and  town 
councillors  of  the  burgh. 

This  was  an  action  brought  to  set  aside  the  election  of  the 
Magistrates  and  Councillors  of  the  burgh  of  Anstruther 
Wester.     The  appellants  appeared  as  the  only  pursuers  in 
the  action;  and  they  being  burgesses  merely  and  not  coun- 
ciUors  of  the  burgh,  the  following  objections  were  stated  to 
the  competency  of  the  suit  at  their  instance.     1.  That  the 
appellants  were  not  constituent  members  of  council,  and 
therefore  could  bring  no  action  to  reduce  any  election,  not 
haring  any  interest  in  the  same ;  and,  2.  That  supposing  it 
competent  to  them  to  bring  the  action,  yet  as  the  same  was 
not  brought  within  two  months  of  the  election  complained 
of,  they  were  barred  by  the  statutes  of  the  7  and  16  Geo.  11. 
The  Lord  Ordinary  (17th  Feb.  1785)  pronounced  this  inter-  Feb.  17  1785. 
locutor,  **  Finds,  that  the  action  of  reduction  was  incompe- 
'*  tent  to  the  pursuers  (appellants).     That  they  had  no  right 
**  to  carry  on  the  same ;  and  therefore  assoilzies  the  de- 
**  fenders  (respondents)  so  far  as  regarded  the  reasons  of  re- 
'*  dnction,  reserving  to  the  pursuers  (appellants)  to  insist  in 
**  their  declarator,  and  to  amend  their  libel,  if  they  shall 
'*  be  so  advised."    On  representation  the  Lord  Ordinary  ad- 
hered.   From  these  two  interlocutors  of  the  Lord  Ordinary  Mar.  4, 1785. 
the  present  appeal  was  brought ;  but  the  House  of  Lords  dis- 
missed the  appeal,  and  affirmed  with  costs. 

For  the  Appellants,  Hay  Campbell^  TF.  Grant 
For  the  Respondents,  Alex.  Wight ^  W.  Adams. 

NotB. — Another  appeal,  involring  the  same  point,  came  on  from  the 
burgh  of  ELilrenny,  but  counsel  appeared  and  asked  to  withdraw  it ; 
parties  having  compromised  the  suit.  It  was  withdrawn  accordingly. 


V, 

TENANT 
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1785. 
[Mor.  p.  1888.] 

JOllNSTOir, 

^^'        Andrew  Johnston  and  Others,  Magistrates  ) 

,  &c.      *°^  Councillors  of  the  Bargh  of  Anstm-  r  Appellants; 
ther  Easter,     -  -  -  -    ^ 

Alex.  Tenant  and  William  Gray,  Senior  \ 

constituent  Members  of  the  Town  Goun-  v  Respondents. 
cil  of  the  said  Burgh  at  Michaelmas  Elec-  ( 
.     tionl784,        -  -  -  -    ^ 

House  of  Lords,  28th  April  1785. 

Burgh  Election. — Held  by  the  Court  of  Session,  that  non-resident 
burgesses  of  the  burgh,  were  not  eligible  to  be  elected  councillors 
or  magistrates  of  the  burgh,  but  reyersed  in  the  House  of  Lords. 

This  was  a  question  as  to  the  validity  of  an  election  of  the 
Magistrates  and  Town  Council  of  Anstruthen  It  was  ob- 
jected, that  Sir  John  Anstmther,  Philip  Anstmther,  and  John 
Anstruther,and  Gavin  Hogg,  Sir  John's  butler,  were  not  qua- 
lified, nor  legally  elected  councillors,  in  respect  they  were 
non-resident  burgesses  of  the  burgh. 
Feb.25,  1785.  '^^^  Court  of  Session  pronounced  this  interlocutor :  "  Re- 
"  pel  the  objection  made  to  the  service  of  the  complaint 
"  upon  John  Anstruther,  Esq.  of  Lincoln's  Inn,  and  find 
<*  the  service  on  him  sufficient :  Find  that  the  magistrates 
'*  of  the  said  burgh  of  Anstmther  Easter,  and  those  put 
'*  upon  the  leet  for  bailies,  ought  to  be  resident  in  the 
"  said  burgh,  and  sustain  the  objection  that  the  said 
'*  John  Anstmther,  Esq.  was  non-resident  when  put  upon 
'*  the  leet  for  bailie,  at  the  annual  election  on  the  14th 
"  day  of  September  last^  and  was  thereby  incapable  of 
"  being  elected  a  bailie;  and  reduce  the  election  of  the  ma« 
**  gistrates  and  town  oounciUors  made  for  the  said  burgh  at 
'*  said  election  ;  and  decern  and  declare  accordingly.  And 
<*  find  the  respondents  liable  in  full  costs  of  suit  to  the  com- 
**  plainers,  of  which  decerns  an  account  to  be  given  in." 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutor  complained 
of  be  reversed  {e»  parte)* 

For  Appellants,  Alex.  Wiffht,  Wm.  Adam. 

For  Respondents,  llay  Campbell,  W,  Grant. 

*  Note. —  Vide  next  case. 
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1785. 


Si 


R  Hector  Munro,  Provost,  and  other  }    j,^^//^^^^ . 

,,     .         -  ,     oi        ^        -1    r  XT  •        f  Appeuante:      munbo,  &c. 

Memben  of  the  Town  Council  of  ^n  airn,   )  ^^ 

FoRBBa  and  Others,  Burgesses  of  Nairn,  Respondents.     »ob»»8.  &c- 

House  of  Lords,  3d  May  1785. 

BuRoB — Elrctioh  of  Maoi8tbate8« — Held,  that  in  the  election  of 
the  Magistratet  of  a  bugh,  the  ProTOSt  and  other  Coandllors 
need  not  be  resident  borgesses,  or  inhabitants  of  the  burgh,  but 
that  the  bailies  and  office  bearers,  in  the  burgh  of  Nairn,  must 
be  diosen  from  amongst  the  burgesses  resident.  Also  held,  that 
the  town  clerk  of  the  buigh  is  incapable  of  holdiog  said  office, 
and  at  same  time  of  holding  the  office  of  one  of  the  magistrates  of 
the  said  burgh. 


This  question  arose  as  to  the  right  of  non-residents  to  be 
elected  to  the  magistracy  of  the  burgh  of  Nairn. 

The  ancient  charter  of  the  bnrgh  was  lost :  but  the  num- 
ber of  councillors,  as  far  back  as  the  records  went,  varied 
from  13  to  19. 

The  respondents,  the  burgesses,  having  objected  to  the 
introduction  of  country  gentlemen,  and  others  not  residing  in 
the  burgh,  into  the  magistracy  and  council,  brought  the  pre- 
sent action  of  declarator,  to  have  it  found  that  the  provost, 
magistrates,  and  whole  councillors  ought  to  be  elected  from 
among  the  burgesses,  inhabitants  of  the  burgh,  and  that  the 
town  clerk  was  not  entitled  to  hold  that  office,  and  ako  the 
office  of  bailie. 

After  proof  of  the  usage,  the  Court  of  Session  <<  found, 
(21st  July  1784),  That  by  the  constitution  of  the  burgh  of 
'*  Nairn  the  council  thereof  must  consist  of  a  provost,  three 
<«  bailies,  dean  of  guild,  a  treasurer,  and  nine  councillors : 
'*  Find  and  declare,  that  it  is  not  necessary  that  the  provost 
'^  be  a  resident  burgess ;  but  find  and  declare,  that  the  three 
*'  bailies,  the  dean  of  guild,  and  the  treasurer,  must  all  be  re- 
*'  siding  burgesses ;  and  of  the  nine  councillors,  at  least  six 
*^  must  always  be  residing  burgesses :  And  find  and  declare, 
*'  that  the  town  clerk,  or  any  person  officiating  as  his  depute, 
^  must  be  a  notary  public,  and  that  he  shall  be  incapable  of 
**  being  elected  a  member  of  the  council  of  the  said  burgh  in 
**  any  capacity  during  his  continuance  in  the  office  of  town 
"  clerk  or  deputy :  Find,  that  the  expense  of  the  defence  laid 
**  out  by  the  defenders  in  the  cause,  must  be  paid  by  the  de- 
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1785.       ^*  fenders  themselTes,  and  cannot  be  laid  on  the  fands  of  the 
said  burgh :  Find  the  defenders  conjunctly  and  severally  lia- 


MUNBo,  &c.  it  bie  to  the  pursuers  in  the  expense  of  extract ;  find  no 
POBBE8  &c.  **  other  expense  due,  and  decern.'^ 

Against  this  judgment  the  present  appeal  was  brought. 

Pleaded  for  the  Appellants. — 1.  That  the  Court  of  Ses- 
sion has  no  jurisdiction  or  power  to  make  or  model  the  set 
of  a  burgh,  as  in  the  present  .case.  2.  That  the  Court  had 
gone  out  of  the  action,  in  ascertaining  the  number  of  the 
council,  as  there  was  no  such  conclusion  in  the  libeL  3. 
That  there  was  no  law  requiring  the  councillors  of  a  burgh 
to  be  resident,  and  the  current  of  decisions  was  the  other 
way ;  and  4.  That  the  judgment,  in  so  far  as  it  declared  that 
of  the  nine  councillors,  there  must  be  six  resident  within  the 
burgh,  had  no  foundation  in  law  or  usage,  or  in  any  thing  but 
expediency, .which  it  does  not  belong  to  a  court  of  justice  to 
proceed  upon.  5.  That  that  part  of  the  judgment  which 
finds  that  the  expense  must  be  paid  by  the  defenders  them- 
selves, and  not  out  of  the  funds  of  the  burgh,  is  quite  irregu- 
lar, and  foreign  to  the  present  action,  which  had  no  such  con- 
clusion ;  and  it  is  contended  that  none  of  the  appellantsougiit 
to  be  subjected  to  pay  either  the  costs  of  the  burgh,  or  that 
part  of  the  costs  which  the  decree  awards,  because,  as  guar- 
dians of  the  rights  of  the  burgh,  they  were  bound  to  defend  the 
action,  which  they  had  not  done  improperly  or  groundlessly. 

Pleaded  for  the  Respondents. — The  essence  of  the  consti- 
tution of  a  royal  burgh  is,  that  it  should  be  governed  by  its 
own  members,  residing  within  the  burgh,  as  appears  by  the 
common  law,  and  various  acts  of  Parliament.  The  Leges 
Burgorum^  §  77»  require  that  the  bailies  should  be  chosen  of 
*'  the  faithful  men,  and  of  gude  fame,  be  the  common  con- 
<*  sent  of  the  honest  men  of  the  burgh." — The  act  1487  re- 
quires ^*  That  the  election  of  ofiicers  in  burghs  shall  be  of 
'*  the  best  and  worthiest  indweUers  of  the  towti^  and  the  act 
1535  is  to  the  same  effect.  The  appellants  say  that  these 
acts  are  in  disuse,  and,  2dly,  that  they  only  applied  to  ofiSce- 
bearers  such  as  bailies,  &c.  and  not  to  the  remaining  coun- 
cillors ;  but  these  acts  were  never  repealed,  and  have  not 
become  obsolete.  Although  the  ancient  charter  of  the  burgh 
be  lost,  yet  it  is  clearly  established  by  usage,  that  the  prac- 
tice for  the  last  century  has  been,  to  elect  the  provost,  bai- 
lies, dean  of  guild,  and  treasurer,  from  among  the  resident 
burgesses.  The  propriety  of  this  itself  is  so  obvious,  as  to  be 
admitted  by  the  appellants.    They  did  not  object  to  this  as  to 
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the  haiHefl,  the  dean  of  guilds  and  treasurer^  nor  to  the  part       i785. 
of  the  interlocutor  as  to  the  clerk,  and  yet  they  have  appeal- 


ed generally.  munbo,  &c. 

After  hearing  connsel,  pobbes,  &c. 

Lord  Cbamcbllob  Thublow 


*^  Mt  Lords, 
j^  The  first  thing  which  strack  me  was,  the  amazing  difference  be- 
tween the  conclusions  of  the  libel  and  the  judgment.  I  had  directed 
the  counsel  to  speak  to  the  power  of  the  Court  thus  to  wander ; 
and  firom  the  admission  of  both  sides,  assumed  it  as  a  clear 
proposition,  that  in  all  actions,  the  Court  is  confined  to  the  matter 
sabmitted  by  the  libel."  (He  then  entered  into  an  examination  of 
the  cTidence  of  the  usage  in  the  burgh,  and  said,)  *'  If  it  had  been 
pn>?ed  that  it  had  been  the  custom  to  elect  councillors  firom  amongst 
tite  residing  burgesses  only,  he  would  have  proceeded  on  this  as  Uie 
law  of  the  burgh ;  and  if  there  had  been  very  few  exceptions,  he 
might  have  considered  that  as  an  abuse ;  but  the  instances  are  nu- 
merous and  constant  of  electing  non-residents.  The  question  then 
oomes  to  be.  What  is  the  general  law  ?  I  see  no  evidence  that,  firom 
the  nature  of  the  office,  residence  is  essential.  There  is  no  statute. 
The  train  of  the  decisions  establishes,  that  residence  is  not  a  necessary 
qualification  as  a  councillor.  It  is  said  that  a  proYost  need  not  re- 
side, and  it  would  seem  to  follow,  that  much  less  need  the  council- 
lors. The  Court  of  Session,  in  this  case,  haye  found  it  impossible  to 
lay  it  down  generally,  that  councillors  must  reside ;  but,  without  any 
rule,  except  ideas  of  expediency,  they  have  declared,  that  a  certain 
Bomber  of  the  councillors  in  this  burgh,  short  of  the  total  number, 
ought  to  be  residents.  If  the  Court  had  a  discrdionarif  power,  bor- 
dering on  a  legisIatiTe  one,  to  regulate  the  set  of  burghs,  cTen  then, 
I  would  have  varied  the  judgment,  for  that  discretion  should  have^led 
them  to  require  the  whole  councillors  to  be  resident ;  but  I  cannot  find 
that  the  law  had  clothed  the  Court  of  Session  with  any  such  power. 
Laid  Kilkerian,  one  of  their  number,  in  reporting  the  case  of  Wick, 
complains  bitterly  of  their  assuming  it.  In  that  case,  the  Court 
went  for  indeed ;  they  laid  down  a  new  qualification,  viz.  having 
property  in  the  buigh,  without  law,  and  without  evidence  of  the 
custom. 

'*  I  therefore  move  to  amend  the  decree,  by  leaving  out  all  that 
related  to  the  numbers  of  the  different  members,  as  not  put  in  issue  by 
the  summons ;  and  by  inserting,  that  the  Court  finds  that  the  bailies, 
dean  of  guild,  and  treasurer,  must  be  chosen  from  amongst  the 
buigeases  resident." 

It  was  therefore  ordered  and  adjudged,  that  the  interior 
enters  of  10th  July  1784  be  affirmed,  with  the  following 
Tariations,  leave  out  after  the  words  (they  find  that),  all 
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1785.  the  words  of  the  interiocotor,  to  the  words  (and  find 

— ^—  and  declare),  and  instead  thereof  insert  (that  the  bailies 

DO0OI-A8,  &c.         mj^  office-bearers  of  the  said  bnrgh  of  Nairn,  in  all  time 

coming,  onght  to  be  elected  and  chosen  from  among  the 
real  and  resident  burgesses  thereof ;  bat  the j  do  not 
find,  that  such  residence  is  a  necessary  qualification  of 
the  persons  to  be  elected  provost  or  other  councillors 
of  the  said  burgh,  except  the  magistrates  aforesaid) ; 
leave  out  the  words  (town  clerk),  and  instead  thereof, 
insert  (common  clerk  of  the  said  burgh) ;  leave  out 
after  the  words  (incapable  of)  the  words  (being  elected 
a  member  of  the  council  of  the  said  burgh,  in  any 
capacity  during  his  continuance  in  the  office  of  town 
clerk  or  deputy),  and  instead  thereof,  insert  (holding 
the  said  office  of  common  derk,  and,  at  the  sametime, 
of  holding  the  office  of  one  of  the  magistrates  of  the 
said  burgh. 

For  the  Appellants,  Hay  Campbell^  J.  Anstruther. 
For  the  Respondents,  T.  Erskine^  AUx.  Wight. 


Mrs.  Hblbn  Douglas,  Spouse  of  Jambs  ^ 
Baillib  of  Olivebank,  and  Him  for  his  in-  >  Appellants  ; 
terest,  -  -  -  -       ) 

Mrs.  Elizabeth  Chalmbrs,  Widow  of  the  \ 

deceased  Archibald  Scott,  Surgeon  in  >  Respondent. 
Musselburgh,  •  *  *       ) 

House  of  Lords,  6th  May  1785. 

YbritasConvicii — Rklbvanct  op  Do. — Dbfahatiok. — In  ansc- 
tion  of  damages  broaght  for  defamation  of  charscter,  where  the  ven- 
tiu  convicii  was  pleaded  in  defence,  but  chiefly  founded  on  itimours 
and  reports  of  malafama.  Held,  that  this  was  irrevelant  to  go  to 
proof,  and  a  special  condescendence  ordered  of  the  particular  acts. 
A  condescendence  having  been  given  in,  it  was  objected  to  it,  that 
it  was  too  general,  vague,  and  indefinite  in  its  terms, — that  it  did  not 
set  forth  any  specific  act  of  adultery,  which  was  the  crime  with 
which  the  pursuer  had  been  defamed.  The  objection  was  sustidned 
to  the  efiect  of  ordering  the  defenders  to  giTC  in  a  more  articulate 
condescendence  of  the  several  (acts  they  offered  to  prove,  as  well  as 
the  time  and  place,  and  a  list  of  witnesses  by  whom  they  meant  to 
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prore  saeh  articles.    On  appeal,  this  interlocutor  was  adhered  to        1785. 
in  the  Honse  of  Lords.  .^....-^ 


DOUGLAS,  &c* 

This  was  an  action  of  damages,  raised  at  the  instance  of  v* 
the  respondent,  before  the  Commissaries,  for  defamation  of 
character,  against  Mrs.  Baillie,  the  appellant.  The  defence 
stated  bj  the  latter  was  the  Veritas  oanviciiy  grounding  ber 
allegations  upon  the  general  rumour,  report,  and  bad  name 
entertained  of  her  within  the  town  of  Musselburgh. 

A  long  discussion  took  place  before  the  Commissaries,  as 
to  the  releyancy  of  snch  statements  to  go  to  proof ;  it  being 
objected,  that  there  was  no  relevancy  in  the  offer  to  prove 
public  report  and  common  fame ;  but  that  a  condescendence 
of  special  facts  must  be  given  in,  and  of  such  special  facts 
ts  parties  can  join  issue  in.     The  Commissari,es  held  the  Jaly  17,178  3. 
defences  irrelevafU ;  and  ordered  a  proof  of  the  pursuer's 
libel    The  case  was  then  brought  before  the  Court  of  Ses- 
Bion  by  bill  of  advocation,  in  which  the  appellant  contended, 
that  as  the  (pursuer)  respondent  had  stated  in  her  libel,  as 
a  quality  of  the  offence  charged  against  the  appellant,  that 
it  was  committed  against  a  person  who  had  maintained  a 
Tirtuous  reputation,  and  as  this  went  to  the  very  issues  of 
the  charge,  it  was  necessary  that  the  appellant  should  be 
allowed  to  traverse  that  material  part  of  the  libel,  by  prov- 
ing the  reports  and  common  belief  of  the  respondent's  having 
no  reputation  to  lose.    Lord  Monbodo  rep<Hrted  the  case  to 
the  Lords,  and,  upon  their  instructions,  refused  the  bill  of  Aug.  9, 1783. 
advocation. 

The  appellant  was  then  forced  to  give  in  a  condescendence 
<tf  the  special  £acts  upon  which  she  grounded  her  defence. 
The  eondesendence  s^  forth,  that  '*  the  pursuer,  Mrs.  Scott, 
*'  had  carnal  dealings  with  a  man  or  men,  different  from  her 
"  husband,  at  different  times,  and  in  different  places,  in  each 
"  of  the  years,  from  the  year  1760  to  the  year  1770,  both 
"  years  inclusive ;  and  upon  all,  or  (me  or  other  of  the  days 
"  or  nights  of  these  years,  within  her  own  house  in  Mussel- 
*'  burgh ;  and  the  house  and  garden  in  Fisherrow,  sometime 
"  belonging  to  her  unde,  George  Chalmers,  writer  to  the 
"  signet  deceased ;  the  park  called  Pinkie  Park,  and  in  other 
"  houses  and  places  in  and  about  the  city  of  Edinburgh, 
"  towns  of  Leith,  Musselburgh,  Fisherrow,  and  Dalkeith, 
"  and  the  towns  of  Perth  and  Dunkeld,  and  that  neighbomv 
"  hood.  2.  That  during  the  period  above  mentioned,  the 
**  pursuer  and  a  man  or  men,  different  from  her  husband, 
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1785.       "  ^ere  frequently  seen  at  anseasooable  hours,  in  solitary  and 
unfrequented  places,  in  suspect  postures.    3.  That  the 


DOUGLAS,  &c. "  pursuer,  during  the  foresaid  space,  was  frequently  in  the 
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^'         **  use  of  travelling  in  a  chaise,  or  other  carriage,  with  a  man. 


u 


different  from  her  husband,  by  themselyes,  in  the  night 
time,  as  weU  as  in  the  day ;  on  many  of  these  occasions, 
"  she  frequently  used  to  sit  privately  in  the  carriage,  with 
"  the  blinds  drawn  up,  while  that  carriage  waited  for  the 
**  said  man,  at  the  place  where  he  was  dining  out,  and  in 
**  this  situation  she  would  sit  for  hours  together.  And 
**  thereafter  she  would  have  travelled  to  the  country  with 
"  said  man,  at  very  unseasonable  hours,  and  frequently  very 
**  much  flustered  with  liquor.  4.  That  upon  account  of 
"  Mrs.  Scott's  improper  behaviour  in  the  particulars  above 
**  stated,  not  only  the  relations  of  her  husband,  but  many  of 
"  her  own  blood  relations  gave  up  either  visiting  or  receiving 
**  visits  from  her,  not  only  during  that  period,  but  ever  since. 
'*  Thatupononeorotherof  the  nightsof  the  period  above  men- 
**  tioned,  the  sign  post  or  board,  belonging  to  an  ale-seUer 
"  in  the  town  of  Musselburgh  or  Fisherrow,  of  the  name  of 
"  Horn,  and  upon  which,  in  allusion  to  his  name,  was  paint- 
"  ed  a  pair  of  horns,  was  removed  from  the  ale-house,  and 
placed  at  the  door  of  the  house  of  Mr.  Scott,  the  pursuer's 
husband.  Lastly,  That  during  the  period  above  mentioned, 
"  the  conduct  of  the  pursuer  was  so  improper,  as  to  render 
«'  her  and  her  gallants  not  only  the  general  topic  of  conver- 
"  sation,  and  the  subject  of  songs,  but  the  just  offence  of  all 
*'  the  virtuous  part  of  the  neighbourhood  in  which  she 
**  Uved." 

The  case  having  again  come  before  the  Commissaries  upon 
this  condescendence  and  offer  of  proof^  they  found  **  the 
June  7, 1784. «  proof  offered  irrelevant,  and  refused  the  same."  On  advo- 
cation of  this  interlocutor,  Lord  Braxfield  refused  the  bill ; 
and  on  reclaiming  petition  to  the  whole  Lords,  the  Court, 
after  full  discussion,  *'  ordained  the  appellants  (defenders) 
to  give  in  a  more  distinct  and  articulate  condescendence 
of  the  several  facts  they  offer  to  prove,  and  a  list  of  the 
witnesses  by  whom  they  mean  to  prove  each  article  to  be 
"  condescended  on." 

A  condescendence  was  then  given  of  the  special  acts,  ac- 
companied with  the  names  of  such  witnesses  as  had  then 
come  to  her  knowledge. 

After  some  discussion  on  the  condescendence,  and  par- 
ticularly on  the  necessity  of  condescending  on  the  names  of 
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the  witnesseB;   and  also  of  confining   the  proof  to  sncli       1785. 
charges    as  conld  be  established  by  eye  witnesses;   the    — — — 
Coort  finally  found  "  the  defence  offered  of  a  Veritas  convicii^^^^^^^'* 
"  competent  in  this  cause  to  exculpate  or  alleviate,  and  re-   chalmbbs. 
"  mit  to  the  Lord  Ordinary  to  refuse  the  bill  of  advocation,  ^®^-  22»1785. 
"and   remit  to  the  Commissaries,   with  this  instruction, 
"*  that  they  allow  the  defenders  a  proof  of  the  following 
"  articles  by  the  witnesses,  specially  condescended  on  for 
"  proving  the  same,  or  by  such  other  witnesses  in  the  list 
"  annexed  to  their  condescendence,  as  in  the  course  of  the 
"  proof  may  appear  material."     (Here  followed  the  parti- 
cular articles  specified  with  reference  to  person,  time  and 
place,  the  latitude  as  to  time  being  ten  weeks  before  and  ten 
weeks  after  the  particular  acts).    On  reclaiming  petition  the  Blar.  10,1785. 
Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  house  of  Lords.  i 

Pleaded  for  the  Appellant — 1.  The  respondent's  libel  ex- 
pressly sets  forth  as  an  aggravation,  and  indeed  the  very 
essence  of  the  offence  charged  against  the  appellant,  that 
"  Defaming  and  calumniating  any  person  or  persons  in  their 
"  good  name,  character,  and  reputation,  giving  them  and 
"  their  families  opprobrious  and  reproachful  names  and  epi- 
"  thets,  tending  not  only  to  lessen  their  esteem  and  respect 
"  in  the  opinion  of  all  their  neighbours  and  acquaintances, 
"  but  also  to  disturb  the  quiet  and  peace  of  such  persons  in 
"  their  families  at  home,  by  being  hurtful  to,  and  inconsist- 
"  ent  with  the  connection  of  husband  and  wife,  are  crimes 
"  of  a  most  attrocious  and  heinous  nature,  and  by  law  se- 
'*  verely  punishable ;  and  more  especially,  iVhen  such  crimes 
''  are  committed  against  persons  who  have  maintained  a 
*'  virtuous  reputation."    The  libel  also  sets  forth,  "  That 
"  the  expressions  used  by  the  appellant  Yrerefalse^  injurious, 
"  and  defamatory,  and  that  the  appellant  did  otherwise  in- 
'^snlt  and  defame  and  scandalize  the  respondent."     The 
amount  of  the  charge  therefore  is,  that  the  stories  alleged 
to  have  been  mentioned  by  the  appeUant  to  the  respondent's 
prejudice,  were  not  only  false,  but  malicious,  invented,  de- 
vised, and  circulated  by  the  appellant  with  a  malicious  in- 
tention to  deprive  the  respondent  of  an  unblemished  fame 
and  reputation,  which  she  formerly  possessed  ;  the  two  facts 
upon  which  the  relevancy  of  the  respondent's  libel  entirely 

depends,  are  her  own  unblemished  fame  and  reputation, 

and  the  appellant  having  been  the  malicious  inventor  of  the 
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1785.       reports  to  her  prejudice.    The  Court  of  Session,  after  much 
litigation^  found  the  necessity  of  allowing  a  proof  of  the  re- 


i>ouci.A8,  &c.  gpondent  having  actually  been  guilty  of  adultery,  because  if 
cHALXBBs.  that  were  proved,  the  libel  would  fall  to  the  ground ;  but  a 
proof  of  the  existence  of  general  report  and  universal  belief 
of  the  respondent  having  been  thus  guilty,  will  equally  tra- 
verse the  libel,  in  so  far  as  it  proceeds  upon  the  averment  of 
her  having  been  of  unblemished  fame  and  reputation.  It 
will  also  completely  exculpate  the  appellant  from  the  charge 
of  having  invented  and  circulated  the  stories  to  her 
prejudice,  and  ought  therefore  to  have  been  allowed. 
2.  But  the  Court  of  Session  not  only  refused  a  proof  of 
the  respondent's  bad  fame  and  reputation,  but  also  of  va- 
rious covert  acts  of  reproach  against  her  by  numbers  of  per- 
sons in  the  town  of  Musselburgh  and  neighbourhood,  for  a 
long  tract  of  years,  evincing  in  the  clearest  manner,  not 
only  their  general  opinion  of  respondent's  character,  but 
their  knowledge  of  particular  irregularities  in  her  conduct, 
their  strong  sense  of  which  they  demonstrated  by  the  pas- 
quinades, songs,  and  other  public  insults  specified  in  9,  10, 
11,  12, 13,  and  end  of  the  14  articles  of  the  condescendence. 
They  have  also  refused  a  proof  of  the  general  mala/amch  and 
of  the  conduct  of  the  public  in  general,  as  evincing  the  same, 
but  have  also  denied  the  appellant  a  proof  that  the  respon- 
dent'^s  husband's  relations,  and  her  own  nearest  connections 
in  blood,  did,  on  account  of  her  improper  conduct  alone, 
renounce  her  society;  a  circumstance  which  goes  further 
than  to  establish  a  general  mala  fama,  and  affords  a  strong 
degree  of  circumstantial  evidence  of  the  respondent's  actual 
guilt,  which  the  appellant  ought  not  to  be  precluded  from 
adducing  in  support  of  the  proof  she  has  been  allowed  to 
bring  on  that  point.  3.  Although  the  Court  of  Session  has 
allowed  a  proof  of  certain  specific  facts,  in  order  to  fix  the 
guilt  of  adultery  on  the  respondent,  yet  they  have  refused 
the  appellant  a  proof  of  various  circumstances  contained  in 
all  or  most  of  the  articles  of  the  condescendence,  which, 
though  perhaps  not  sufficient  for  this  purpose,  when  taken 
by  themselves,  would,  as  links  of  the  general  chain  of  evi- 
dence, be  of  infinite  importance  in  the  proof  of  the  Veritas 
convicii  allowed  to  the  appellant,  and  which  being  wanting, 
must  necessarily  tend  to  weaken  the  proof  she  expects  to 
bring  upon  that  head,  which,  like  every  other  proof  of 
the  same  nature,  must  be  in  a  great  measure  circumstantial. 
Besides,  th^  proof  which  the  Court  of  Session  has  allowed  of 


CASES  ON  APPEAL  PROM  SCOTLAND.  31 

the  Veritas  eonvicih  is  ao  restricted  and  hampered  by  limi-       1785. 
taiioDS  in  point  of  time  and  place,  aa  to  lead  to  the  conceal-    *— ^— 
ment  of  those  facts,  which  it  must  have  been  the  object  Qf  ^^^^^^'* 
the  Coart  to  expiscate*    The  Court  has  restricted  the  proof  cH^uiEBt. 
of  each  of  the  facti^  to  a  period  of  five  months,  which  re- 
striction is  contrary  to  law,  because  the  appellant's  legal  de- 
fence being,  that  the  respondent  was  guilty  at  any  time  with- 
in  the  general  period  specified   in  her   condescendence, 
and  specially  at  certain  periods  within  that  time,  though  be- 
yond the  five  months,  the  natural  consequence  is,  to  cut  her 
off  from  proof  of  those  latter  specific  charges.     4.  The  inter- 
locutors are  also  unprecedented,  in  so  far  as  they  allow  the 
special  articles  admitted  to  proof,  to  be  proved  only  by  wit- 
nesses condescended  on  for  proving  the  same,  or  by  such 
other  witnesses  in  the  list  annexed  to  the  condescendence, 
as  in  the  course  of  the  proof  may  appear  material    It  may, 
and  probably  will  happen,  that  many  of  the  witnesses  in  the 
list  may  be  discovered  by  the  appellant  to  be  material  for 
proving  particular  articles,  which  they  are  not  condescended 
on  for  proving ;  yet,  in  such  an  event,  the  appellant  will  be 
barred  from  taking  any  benefit  by  their  evidence,  unless, 
which  may  not  happen,  some  of  the  other  witnesses  to  that 
particular  article,  shall  by  their  testimony  bring  out  some- 
thing  to  prove  the  evidence  of  such  witness  to  be  material. 
This  restriction,  besides  subjecting  the  appellant  to  the  risk 
of  losing  material  evidence,  will  involve  the  parties  in  end* 
less  litigation,  as  it  cannot  be  expected  they  will  agree  in 
what  is  requisite  to  make  another  witness  materiaL     And 
the  restriction  further  excludes  her  from  adducing  witnesses 
who  may  emerge  in  the  course  of  the  proof,  simply  because 
they  are  not  in  the  list  given  in. 

Pleaded  far  the  Respondent — 1.  Because  the  appellant's 
first  plea  in  defence,  that  she  only  repeated  what  she  had 
heard  from  common  report,  was  most  justly  repelled  by  the 
C!ourt  as  irrelevant ;  and  the  proof  offered  that  there  were 
reports  unfavourable  to  the  respondent's  character  was  pro- 
perly lefiiaed.  Such  evidence  must  ever  be  contradictory 
and  nnsatisfactocy,  and  it  would  be  a  disgrace  to  any  court 
of  justiee  to  hear  it.  It  can  be  no  justification  of  a  slanderer 
that  other  persons  were  equally  guilty :  besides,  the  charge 
against  the  appellant  is  not  her  having  said  that  she 
bad  heard  from  others,  or  the  common  fame  did  so  and  so 
report  the  respondent,  but  that  she  roundly  asserted  facts 
most  injurious  and  defamatory,  as  if  they  had  consisted  of 
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1785.       her  own  knowledge.     2v  Becanse  the  proof  allowed  of  the 
veritcu  canvicii,  moet  properly  limited  to  the  special  articles 


CAMPBELL  Jq  ^i^^  appellant's  condescendence,  and  the  latitade  taken  of 
wBLtHy  &c.  ten  weeks  prior  and  ten  weeks  posterior  to  the  days  she  haf>» 
after  the  fullest  time  for  inquiry,  fixed  upon  as  the  date  of 
the  criminal  acts  alleged,  surely  does  not  afford  room  for 
complaint  on  the  part  of  the  appellant.  And  the  whole 
strain  of  these  articles  being  inserted  simply  to  afford  col- 
ourable pretext  for  the  other  charges,  and  seemingly  insert- 
ed, not  from  actual  information,  but  from  common  report, 
idle  tales,  and  frivx)lous  circumstances,  it  was  quite  proper 
in  the  Court  not  to  admit  them  to  proof.  3.  It  is  certainly 
necessary  and  proper  that  the  respondent  should  be  appris- 
ed of  the  witnesses  by  whose  evidence  it  is  proposed  to 
establish  so  heayy  a  charge  against  her.  The  limitation  to 
the  persons  named  as  witnesses  in  the  condescendence  is 
just,  and  agreeable  to  the  constant  practice  of  the  Court. 
Proofs  at  large  are  never  allowed,  and  in  support  of 
general  pleas  or  defences.  It  will  indeed  be  evident 
that*  the  appellant  did  not  limit  herself  in  the  conde- 
scendence, but  mentioned  every  person  she  imagined  could 
aid  her,  or  know  any  thing  of  the  respondent,  when  she 
made  out  a  list  of  no  less  than  158  persons ;  and  she  has 
not,yet  assigned  a  reason  for  wishing  to  add  to  that  list.  4. 
But  if  she  has  any  further  evidence  to  lead,  it  will  be  quite 
competent  for  her,  under  the  reservation  in  the  interlocutor, 
to  move  the  Court  to  allow  proof  of  other  articles. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
that  the  interlocutors  complained  of  be  affirmed. 

For  the  Appellants,  T.  Erskine,  Alex.  Wight. 
For  the  Respondent,  Hay  Campbell,  Wm.  Adam. 


Wm.  Campbell,  Esq.  of  Shawfield,  •  Appellant ; 

John  Welsh,  Esq.,  and  Others,  Creditors  of  >    p  ,    . 

the  York  BuUdings  Company,  J    neepanOents. 

House  of  Lords,  11th  May  1785. 

Bankruptcy — Ranking^of  Crbditoiu — Laicdlobb  avb  Tenaitt-^ 
RETSNTioif  OF  Rent.  —  A  tenant  bad  a  lease  of  the  estate 
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of  Kikyth  for  99  years,  at  a  rent  of  £500  per  annum.     The        1785. 
tenant  afterwards  became  creditor  of  the  landlord  to  a  large  a-     ' 
moimt,  £7282  of  his  debt  being  heritably  secured  over  the  estate    ^^^^^^^^ 
on  bond,  which  bore  ah  express  clause  entitling  the  tenant  to  re-   welsh    &c. 
tain  the  tack  duty.     The  other  debts  were  secured  by  adjudica- 
tion ;  and  he  contended,  on  the  bankruptcy  of  the  landlord,  that 
he  was  entitled  to  retain  the  rent,  in  the  first  place,  to  pay  the  in- 
terest  of  his  whole  debts,  and  then  to  extinguish  the  principal. 
Held  in  the  Court  of  Session,  that  he  was  entitled  to  retain  the 
rents  for  the  payment  of  the  interest  and  principal  of  the  £7282 
heritable  bond,  but  not  for  the  other  debts.     Reversed  in  the 
House  of  Lords ;  and  held  that  the  tenant  was  entitled  to  retain 
and  impute  the  rents,  in  the  first  place  to  pay  the  interest,  and  in 
the  second  place,  the  principal  of  the  whole  debts  due  to  the  appel- 
lant as  are  preferable  to  the  debts  due  to  such  creditors. 

The  York  Buildings  Company,  who  had  acquired  aU  the 
forfeited  estates  in  Scotland,  granted  to  the  appellant's 
grandfather,  David  Campbell,  Esq.  of  Shawfield,  a  lease  of 
the  estate  of  Kilsyth  for  99  years,  for  a  tack  duty  of  £500 
per  annum. 

Soon  thereafter  David  Campbell  became  a  creditor  of  the 
Yor}i  Buildings  Company  in  several  sums  of  money  advanced 
by  him  to  them,  amounting  in  all  to  a  sum  of  £10.000.     In 
particular,  £7282  of  this  sum  was  secured  by  heritable  bond, 
of  this  date,  over  the  estate  of  Kilsyth.     The  bond  having  1728. 
this  clause,  "  that  he  and  his  foresaids  shall  be  allowed,  and 
"  are  hereby  allowed,  to  retain  the  said  tack  duty  in  their  own 
"  hands  from  Whitsunday  1732,  or  in  all  time  coming,  during 
'*  thenot  payment,  in  payment,  pro  tonto  of  thesums  of  money, 
*'  principal,  annual  rents,  and  necessary  expenses."     Besides 
this  heritable  bond,  Mr.  Campbell  was  obliged,  as  security 
for  the  Company,  to  pay  a  bank  debt  of  £1500,  accumulated 
with  interest  to  £1900,  on  which  he  raised  adjudication  in 
the  following  year.     He  had  also  to  interpose  to  pay  a  debt  1729. 
against  the  Company,  due  to  Lady  Bute,  on  which  adjudi- 
cation was  led  in  1735,  whereupon  he  obtained  assignation 
to  that  adjudication.     He  likewise  acquired  right  from  John 
SommerviUe  to  an  adjudication  which  had  been  taken  by  him 
against  the  Company  in  November  1733,  for  the  sum  of 
£552. 

The  Company  never  paid  any  part  of  these  debts,  princi- 
pal or  interest,  to  Mr.  Campbell  or  his  representatives.  On 
the  other  hand,  they  had  been  paid  no  rent  for  the  lease  of 
the  estate  of  Kilsyth,  but  had  allowed  Campbell  to  retain 

▼OL.  III.  D 
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1765.       the  whole.      In  the  meantime,  the  Company  became  bank- 
rapt,  and  having  reference  to  the  manner  in  which  the  ap- 


cAMPBBLL  pgiijiui;  ^^g  ^q  account  to  the  Company's  creditors  for  these 
WELSH,  &c.  rents,  the  question  was,  Whether  the  appellant  had  a  right, 
as  he  contended,  to  set  off  against  this  demand  for  rents,  the 
whole  debts  acquired  by  and  due  to  his  grandfather,  with 
interest ;  or  whether,  as  was  contended  by  the  creditors,  he 
should  account  for  these  rents  as  a  fund  to  be  divided  among 
the  Company  creditors,  after  allowing  for  the  preferable 
heritable  bond  ? 

The  Company  being  engaged  in  extensive  schemes,  found 
occasion  for  large  supplies  of  money ;  and  having  obtained 
an  Act  of  Parliament,  impowering  them  to  sell  and  grant 
annuities  or  rent  charges  by  way  of  lottery,  they  issued 
transferable  annuity  bonds  to  the  amount  of  £10,403.  lis. 
upon  the  security  of  their  estates,  and,  to  render  such  se- 
curity effectual,  they  granted  a  disposition  in  Oct.  1727  in 
favour  of  trustees  for  said  annuitants.  This  was  the  first 
real  security  granted  over  their  estates. 

Upon  the  disposition  to  the  estates,  of  date  October  1727, 
the  annuity  creditors  were  only  infeft  14th  March  1729,  so 
that  the  infeftment  was  subsequent  to  that  of  Mr.  Campbell. 

In  1737,  the  annuity  creditors  brought  an  action  to  set 
aside  the  above  lease,  which  was  afterwards  dropped  ;  and 
it  was  alleged,  in  this  and  other  proceedings  in  the  Court 
among  the  creditors,  that  Mr.  Campbell  did  not  claim  a  pre- 
ference beyond  hi8l)ond  debt,  and  did  not  seek  a  right  to 
retain  the  rents  except  for  it. 

Of  the  same  date,  1728,  with  the  heritable  bond  of  £7282, 
the  Company  granted  to  Sir  John  Meres,  an  heritable  bond 
over  their  whole  estates^  including  Kilsyth,  for  a  debt  due  to 
him  upon  which  he  was  infeft,  but  subsequent  to  Mr. 
Campbell's  infeftment. 

The  Company,  having  occasion  to  borrow  more  money, 
granted  in  1731  a  trust  disposition,  conveying  their  whole  es- 
tates to  trustees,  in  security  of  £100,000,  for  behoof  of  their 
creditors;  and  infeftment  followed  thereon  on  various  dates, 
from  4th  November  1732  to  January  1735.  These  were 
called  the  trustees  for  the  bond  creditors. 

The  Duke  of  Norfolk  adjudged  the  whole  estates  in  Scot- 

1732.  land  on  10th  November  1732,  for  payment  of  an  arrear  of 

tack  duty  of  £2025,  on  a  security  of  a  yearly  tack  duty  of 

£3600  per  annum. 

Nov.  10,1732.     The  Duke  of  Norfolk's  adjudication  was  thus  first  led,  but 
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the  appellant's  first  adjadication  and  it  were  completed  by       17^5. 
charter  and  sasine  on  the  same  date,  viz.  19th  January  1734. 


The  appellant's  third  adjudication,  vii.  of  Sommerville's  debt,    campbkll 

acquired  by  Campbell,  was  led  on  7th  November  1733 ;  and  ^^^^^  ^^ 

there  were  no  other  adjudications  within  a  year  and  a  day  1733. 

of  the  Duke  of  Norfolk's,  which  was  the  leading  adjudica-  ^^^*  ^»  ^^^^' 

tion.    Several  adjudications,  however,  were  led  during  the 

year  1734,  and  of  course  prior  to  the  appeUant's  second  ad- 1734. 

judication,  consisting  of  Lady  Bute's  debt  of  £1848  *  which 

was  not  taken  until  Feb.  1735.  Feb.  1735. 

Mr.  Campbell's  claims  against  the  Company  thus  exceeded 
£10,000,  and,  consequently,  the  annual  interest  due  him 
was  above  £500,  being  the  yearly  rent  paid  by  him.  The  ap* 
pellant  therefore  claimed  right  to  retain  the  tack  duty  or 
rent  of  £500  per  annum,  in  the  first  place,  towards  extinc- 
tion of  the  interest  of  this  whole  debt,  and,  in  the  next  place, 
towards  extinction  of  the  principal  sums. 

Itjthus  appeared,  with  regard  to  Mr.  Campbell's  bank 
debt,  on  which  adjudication  was  only  obtained  in  1773,  that 
the  following  creditors  were  preferable,  1st,  The  Trustees 
for  the  Annuitants;  2d,  Sir  John  Meres;  3d,  The  Duke  of 
Norfolk  and  Partners ;  and  4th,  The  Trustees  for  the  Bond 
Creditors.  It  was  also  alleged,  that  certain  other  creditors 
were  likewise  preferable,  in  consequence  of  their  adjudica- 
tions, inhibitions,  and  other  diligence,  viz.  Bertram  of  Nisbet, 
whose  inhibition  was  recorded  18th  August  1721 ;  Rowland 
Ainsworth,  by  inhibition,  recorded  2  February  1727.  And 
there  were  four  creditors  whose  adjudications  were  within  a 
year  and  a  day  of  Shawfield's  first  adjudication,  and  entitled 
to  come  in  pari  passu  with  him. 

Before  the  present  question  was  raised,  Sir  John  Mere's 
debt  was  paid;  so  was  the  Duke  of  Norfolk's  debt.  The 
trust-deed  creditors  were  also  paid ;  and  the  annuity  credi- 
tors were  otherwise  provided  for.  The  question  lay  there- 
fore between  the  appellant  and  what  were  called  the  post- 
poned creditors  of  the  Company. 

It  seemed  admitted  by  the  creditors,  that  the  heritable 
bond  for  £7282  was  a  preferable  debt ;  but  in  regard  to  the 
three  adjudication  debts,  they  contended  that  these  were 
not  preferable,  and  therefore  he  was  bound  to  apply  the 
rents  exclusively  to  that  bond  debt,  to  the  extinction  of  in- 
terest and  principal,  leaving  the  principal  and  interest  of  his 
other  debts  to  stand  over. 

The  Court  pronounced  this  interlocutor,  "  Find,  That  in 
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1785.       "  the  present  case,  Walter  Campbell  of  Sbawfield,  is  bound 
"  to  impute  his  tack  duties  termly  to  the  payment  of  the 


CAMPBKLL    ..  interest  on  the  heritable  bond  for  £7282,  os.  9d.  sterling  ; 
^TBLSH,  &c.  "  and  to  impute  termly  any  excess  of  tack  duties  to  the  pay- 
Dec.  7, 1780. "  ment  of  the  principal  sum  in  the  said  heritable  bond ;  and 
"  after  the  extinction  and  payment  of  the  heritable  bond, 
'^  find,  That  the  tack  duties  are  a  fund  in  medio  to  be  divided 
"  amon^  the  creditors  of  the  York  Building's  Company, 
"  according  to  their  respective  preferences,  and  remit  to  the 
"  Lord  Ordinary  to  proceed  accordingly."     On  reclaiming 
Feb.  4,  1785.  petition  the  Court  adhered. 

Against  this  interlocutor  the  present  appeal  was  brought, 
in  so  far  as  it  did  not  allow  him  also  to  retain  the  rents  or 
tack  duty,  against  the  other  debt  of  £3000  secured  prefer- 
ably, in  so  far  as  the  present  postponed  creditors  were  con- 
cerned. 

Pleaded/or  the  Appellant^^It  seems  admitted  that  this  is 
a  ({uestion  between  the  postponed  creditors  of  the  Company, 
(that  is,  creditors  not  equal  in  time  or  rank  with  the  appel- 
lant,) and  the  appellant,  and  there  is  no  pretence  that  post- 
poned creditors  can  maintain  any  plea  against  the  appellant, 
that  it  could  not  be  competent  for  the  Company  itself  to 
maintain.    Thus  then,  for  the  engagements  which  Campbell 
came  under  for  the  Company, — which  he  soon  thereafter 
had  to  pay  for  the  Company,  and  upon  which  he  was  secured 
by  adjudication,  as  well  as  for  the  £7284  heritable  bond,  he 
is  entitled  to  retain  his  rents,  and  to  set  them  off  against  the 
interest  of  the  whole  debts  due  to  him.     There  was  no  cove- 
nant in  the  lease  to  pay  interest  for   the  rents  after  the 
periodical  terms  of  payment,  and  the  process  which  the  law 
permitted  to  found  a  demand  of  interest,  was  never  followed. 
The  appellant  might  therefore  maintain,  that  he  is  entitled 
to  charge  against  the  Company  the  whole  debts  in  his  per- 
son, with  interest,  and  to  give  allowance  only  for  the  rents, 
without  interest,  at  the  commencement  of  this  action.     But 
as  the  rents  were  not  demanded,  or  were  allowed  to  remain 
in  his  hands,  he  admits  that  they  must  in  equity  be  stated 
against  him  annually,  if  applied  to  the  whole  debts,  but, 
upon  the  principles  of  law  and  justice,  he  submits,  that  the 
respondents  cannot  be  heard  to  insist  that  the  rents  shall  be 
applied  to  one  debt,  so  as  gradually  to  extinguish  it,  prin- 
cipal and  interest,  while  the  other  debts  remain  entire,  and 
the  growing  interest  on  them  is  dead  stock,  when  all  the 
debts  are  precisely  on  the  same  footing  as  between  the  a^)- 
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pellant  and  respondents,  who  are  creditors  postponed  to  him.       1785. 
The  interest  on  hi»  whole  debts  therefore,  must  compensate 


with  the  rents ;  and  if  there  is  a  surplus  over,  that  surplus  ^^'^^^^^^ 
must  go  to  extinguish  the  principal  of  the  debts  least  se-  welsh  &c. 
CDred.  The  respondents  say  no ;  because  there  is  an  ex- 
ception to  the  general  rule,  arising  from  the  circumstances  of 
this  case,  viz.  Ist,  Mr.  Campbell,  as  to  the  bond  debt,  agreed 
that  the  rents  were  to  be  applied  periodically  to  extinguish 
principal  and  interest  on  that  debt.  2.  That  he  did  actually 
apply  the  rents  in  this  manner,  and  consequently  the  mort- 
gaged debt  was  discharged,  and  cannot  now  be  reared  up. 
Bat  it  is  a  mistake  to  say  both  that  Mr.  Campbell  agreed  to 
apply  the  lents  first  to  principal  and  interest  of  the  heritable 
bond  ;  and  that  he  did  so  apply  them,  for  there  was  no  such 
agreement,  and, .  of  course,  no  such  application.  And  it 
does  not  follow,  from  the  clause  in  the  bond,  that  the  ap- 
pellant is  prevented  from  retaining  the  rents  for  the  whole 
debts  in  general^  This  was  the  understanding  of  the  parties 
at  the  time,  and  proved  by  the  circumstances  of  the  Com- 
pany, and  had  Mr.  Campbell  understood  otherwise,  he 
would  not  certainly  have  allowed  the  adjudication  debts  to 
he  over  so  long,  but  would  have  secured  them  at  once.  He  is 
therefore  entitled  to  retain  for  these  as  well  as  for  the  heri- 
table bond  of  £7284. 

Pleaded  for  the  Respondents. — The  mode  of  accounting 
for  the  rents  of  Kilsyth,  as  fixed  by  the  Court  below,  is  not 
only  just,  but  agreeable  to  the  understanding  and  covenant 
of  the  parties.  It  has  been  proved,  that  the  appellant's  an- 
cestor agreed  with  Sir  John  Meres  and  the  Company,  to 
take  an  assignment  of  a  preferable  debt,  for  the  purpose  of 
being  let  in  to  the  possession  of  the  rents  of  the  estate.  That 
Sir  John  Meres,  to  accommodate  him,  was  induced  to  give  up 
the  hold  he  had  of  this  estate.  That  Shawfield  could  other- 
wise have  had  no  titlo  to  the  possession.  That  he  succeeded 
likewise  in  getting  the  Company's  corroborative  or  collateral 
security,  giving  special  power  to  retain  the  rents,  to  be  ap- 
plied towards  extinction  of  principal  and  interest  of  this 
debt  That  Shawfield  had  no  other  debts  in  his  person  at 
the  time.  That  the  retention,  therefore,  could  apply  solely 
to  thin  debt,  and  he  was  bound  to  apply  the  whole  rents  ac- 
cordingly. That  the  other  creditors  so  understood  the  mat- 
ter, and,  for  30  years,  allowed  him  to  apply  the  rents  accord- 
ingly. And  in  a  former  suit,  it  was  not  only  admitted,  but 
setded,  that  the  retention  applied  to  the  heritable  bond 
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1785.       debt  solely.    The  appellant  cannot  therefore  now  be  allowed 
'    to  claim  retention  on  other  debts  subsequently  in  his  person. 
CAMPBELL    jjjg  ^jQ^  ^f  possession  of  these  rents  was,  the  lieritable  bond 
WELSH,  &c.  alone,  and  he  cannot  ascribe  that  possession  afterwards  to  a 
different  title ;  and  now,  after  the  extinction  of  the  heritable 
bond  and  interest,  claim  retention  on  the  other  debts  ac- 
quired, which  were  not  ranked  on  the  same  footing.    He 
was  bound  therefore  by  special  paction,  to  apply  these  rents, 
in  the  first  place,  to  the  extinction  of  principal  and  interest 
on  the  heritable  bond. 
After  hearing  counsel, 

Lord  Cbamcbllor  Thurlow  : — 

'^  Mt  Lords, 

*'  This  is  an  appeal  from  certain  interlocutors  of  the  Court  of 
Session,  (stated  the  interlocutors  of  7th  December  1780  and  4th 
February  1785).  And  the  appellant's  complaint  is,  that  these 
interlocutors  hare  laid  down  an  improper  rule  of  accounting. 

"  To  avoid  the  mentioning  fractions  of  sums  and  circumstances, 
which  hare  no  influence  on  the  question,  I  shall  suppose  the  follow- 
ing case : — A  person  possessed  of  an  estate  under  lease  to  a  tenant 
for  £500  rent,  owes,  Ist,  to  Ihe  tenant  A.  £2000 ;  2d,  to  B.,  a 
stranger,  £2000 ;  Sd,  to  the  said  A.,  the  tenant,  another  £2000 ; 
and  that  these  debts  are,  by  the  diligence  of  the  respectire  creditors, 
preferable  in  the  aboYe  order.  The  tenant  A.  is  entitled  to  retain 
his  rent,  and  apply  it  to  payment  of  his  first  debt  £2000  and  interest. 
In  something  less  than  five  years  the  debt  will  be  discharged.  The 
stranger  B.  is  then  entitled  to  have  the  rents  paid  over  to  him,  his 
debt  then  amounting,  with  interest,  to  £2500.  It  will  take  more 
than  five  years  of  the  rents  to  discharge  this  debt.  When  it  is  fullj 
paid,  the  tenant  comes  again  to  hold  the  rents.  The  tenant  says  to 
the  landlord,  <  It  is  true,  in  competition  with  the  stranger  B.,  I  could 
only  found  upon  my  first  debt,  and  in  accounting  that  way  it  was 
exhausted,  but  in  competition  with  you,  I  will  state  myself  as  creditor 
for  both  my  debts,  and  I  will  impute  the  rents  first  to  pay  the  in- 
terest of  both,  before  encroaching  upon  the  principal  of  either.  The 
landlord  says,  you  did  in  fact  hold  only  for  your  first  debt, — ^it  is 
paid,  and  you  are  now  to  go  upon  your  second.  The  question  is,  What 
ought  to  be  the  rule  ? 

**  In  the  cases,  a  great  deal  is  said  with  respect  to  the  creditors 
who  were  preferable  or  pari  passu  with  Shawfield ;  but  it  is  un- 
necessary, because  it  is  confessed  in  the  minute,  and  was  at  the  bar, 
that  the  postponed  creditors  are  the  only  parties.  2d,  No  doubt  the 
counsel  for  respondents  does  not  admit  this,  and  it  shall  be  guarded. 
But  at  present,  the  appellant  maybe  stated  as  preferable  to  all  the  other 
creditors  not  paid.   And  the  question  is,  Mr.  Campbell  being  allowed 
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to  poflMn  or  retaiii  the  rents^  can  be  impute  them  to  all  his  debts,  or        1785. 
must  he  impnte  them  in  payment  only  to  the  heritable  debt  ?  . 

"  There  arises  two  questions—  campbell 

**  1 .  What  is  the  general  rule  of  law  ?  wblbh  &c. 

**  2.  Whether  there  was  any  agreement^  or  were  any  circnm- 
stanoes  to  take  this  case  out  of  the  general'rule  ? 

'*  On  the  Isty — It  is  plain  that  Sbawfield,  as  tenant,  was  not 
obliged  to  pay  any  rent  to  the  Company,  while  he  was  creditor  of 
the  Company.  The  rents  were  just  equiralent  to  pay  the  interest  of 
those  debts,  and  consequently  were  sunk,  and  he  is  creditor  still  for 
his  principal. 

"•  On  the  2d, — First  as  to  circumstances.  It  is  contended  that 
the  annuitants  were  preferable  to  Shawfield's  adjadications ;  and  in 
a  process  in  which  they  were  the  parties,  it  was  said  that  Shaw- 
field  stood  first  only  for  his  heritable  debt,  and  that  the  annuitants 
were  next  entitled  to  the  rent  when  that  debt  was  paid.  It  is  of 
no  consequence  in  the  present  case,  what  was  said  in  that  process, 
because  it  only  went  to  rule  in  competition  with  creditors  entitled  to 
a  priority. 

^  In  the  proceedings  on  the  bill  of  suspension  1701^  the  heritable 
debt  was  declared  extinguished^  that  expression  is  not  to  be  under- 
stood literally  or  generally,  but  secundum  subjectam  materiam.  It 
was  a  question  with  the  annuitants, — they  are  out  of  the  field  or 
paid,—  and  notwithstanding  that  decree,  Mr.  Campbell  continued  to 
retain,  as  against  the  Company  and  its  postponed  creditors.  Can  a 
concession  of  the  party,  or  a  declaration  of  the  Court  in  that  cause, 
operate  in  farour  of  persons  who  were  not  parties  ?  It  was  declared 
in  the  process  of  reduction,  that  they  could  not,  by  finding  the  an- 
nuitants only  entitled  to  plead  the  res  judicata. 

'*  No  case  and  no  principle  of  law  has  been  stated  to  show  that 
the  postponed  creditors,  claiming  under  the  Company,  can  have  a 
right  to  plead  against  Shawfield,  what  the  Company  itself  could  not 
plead.  On  the  contrary,  and  in  competition  with  them  as  in  a  ques* 
tion  with  the  Company,  Shawfield  is  entitled,  in  point  of  law,  to 
bring  all  his  debts  to  set  off  against  the  rents. 

**  The  clause  in  the  heritable  bond  was  an  unnecessary  one.  It  pro- 
fessed only  to  do  what  the  law  would  haye  done  without  declaration. 
The  respondents  want  to  make  it  an  obligation  upon  Shawfield,  to 
apply  the  rents  to  payment  of  the  heritable  debt  singly  or  preferably. 
Consequently,  to  let  all  his  other  debts  lie  over  with  interest  un- 
paid. It  is  impossible  to  imply  an  obligation  in  this  way;  it 
would  hare  required  other  and  more  express  words  than  are  here  to 
make  out  such  an  obligation. 

**  No  consent  of  Shawfield's,  to  impute  in  the  way  the  respondents 
contend,  is  to  be  found  in  the  proceedings.  On  the  contrary,  he 
claimed,  and  was  allowed  to  retain,  for  other  debts  than  the  heritable 
bond. 
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17S5.  *'  ^  therefore  move  to  reverse  the  interlocators,  and  declare  that 

.  Shawfield  is  entitled  to  retain  the  tack  duty,  and  impute  the  same ; 

M'iNNEs      Ist,  In  payment  of  the  interest  of  all  his  debts ;  and  then,  in  payment 
^'  of  the  principal  thereof  in  competition  with  creditors  not  preferable 

to  any  of  the  said  debts." 
It  was  ordered  and  adjudged  that  the  interlocutors  of  7th 
December  1780,  and  4th  February  1785  complained  of 
in  the  appeal,  be  'reversed.  And  it  is  further  ordered 
and  adjudged  that  the  appellant,  in  account  with  the 
York  Buildings  Co.  and  their  postponed  creditors,  has 
a  liberty  to  retain  and  impute  the  tack  duty  of  £500, 
in  tlie  first  place  to  pay  the  interest,  and,  in  the  second 
place,  the  principal  of  all  such  debts  due  to  the  appel- 
lant as  are  preferable  to  the  debts  due  to  such  creditors. 

For  Appellant,  Ilay  Campbell,  W.  Grant. 

For  Respondents,  Ar,  Macdonald^  Alex.  Wight, 

Note. — Unreported  in  Court  of  Session. 


Janet  M'Innes,  Widow  of  Captain  Fair-  j 

BAIRN,  late  of  the  Sixty-second  llegi-  >  Appellant ; 
ment,  -  -  -  -       J 

Alex.  More,    -  -  •  .  Respondent. 

House  of  Lords,  23d  May  1785. 

Constitution  of  Marriage— Held,  that  though  a  party  joins  issue, 
and  goes  to  proof  and  final  judgment,  on  one  fact  of  her  conde« 
scendence,  that  she  is  not  foreclosed,  on  failure  in  making  out  the 
issue,  from  going  to  further  proof  of  the  other  facts  and  circum- 
stances of  her  condescendence.  So  held  in  a  declarator  of  mar« 
riage. 

The  particulars  of  this  case  are  reported,  ante  p.  598, 
Vol.  II. 

The  appellant,  in  attempting  to  make  out  her  marriage, 
grounded  her  case,  both  in  the  libel  and  subsequent  condo- 
Bcendence  given  in  for  her,  on  a  written  acknowledgment, 
which  she  alleged  was  sufiScient  proof  to  establish  a  valid 
marriage  between  them ;  and  the  lloubo  of  Lords  having 
reversed  the  judgments  of  the  Court  of  Session,  which 
found  such  acknowledgment  sufficient,  and  ordered  that  the 
Court  of  Session  do  remit  to  the  Commissaries  to  find  that 
such  written  acknowledgment  was  not  sufificiont  proof  of  any 
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marriage  having  passed  between  the  par^ties,  the  ease  was       ^^^' 
remitted  accordingly.  \ 

When  the  case  came  before  the  Commissaries,  an  inter-  o. 

locutor,  in  terms  of  the  judgment  of  the  House  of  Lords,  Moas. 
was  then  pronounced,  whereupon  the  appellant  again,  bj  a 
reclaiming  petition,  raised  the  question,  on  a  new  ground  of 
law,  insisting  that  she  was  entitled  to  a  proof  of  all  facta 
and  circumstances  tending  to  support  the  other  grounds  of 
her  libel,  and  that  she  was  prepared  to  prove  and  establish 
a  constructive  marriage.  After  some  discussion,  a  conde- 
scendence was  ordered.  The  condescendence  was  given  in, 
bat  it  appearing  to  be  almost  entirely  founded  on  the  letter 
already  adjudicated  upon,  the  Commissaries  rejected  the 
proof  offered.  On  reclaiming  petition  to  the  Court,  their  Nov. 24, 1783. 
Lordships  allowed  her  a  proof  of  her  condescendence,  and 
in  general  of  all  facts  and  circumstances  in  support  of  the 
libel.  In  contending  for  this  result,  she  stated,  that  as  she  had 
been  misled  by  the  Commissaries  and  by  the  Court  of  Ses- 
nion,  who  had  decided  that  the  ttnHtten  acknowledgment 
was  sufficient^  she  was  restrained  from  going  into  a  proof  of 
all  facts  and  circumstances  constituting  a  marriage  between 
them  in  general  terms.  In  answer,  the  respondent  stated, 
thai  having  been  allowed  a  proof  of  whatever  fact^  and  cir^ 
cumstances  she  thought  proper  to  insist  on  for  establishing 
this  alleged  marriage,  she  was  cut  off  from  going  into  any 
new  proof.  The  parties  had  joined  issue,  and  the  appellant 
chose  to  rest  her  cause  upon  the  evidence  of  the  letter,  to- 
gether with  what  appeared  from  the  mutual  declarations  of 
the  parties.  She  in  effect  renounced  all  other  proofs,  and 
agreed  that  the  cause  should  be  determined  upon  that  issue 
alone.  Nothing  therefore  was  omitted  per  incuriam*  She 
stated  in  substance  the  facts  she  now  states,  and  having  be- 
taken herself  to  a  certain  mode  of  proof,  and  waived  all  fur- 
ther proofs,  the  question  cannot  be  raised  again.  Besides, 
in  the  civil  law,  after  a  party  had  concluded  on  taking  a  proof, 
he  was  not  on  any  account  allowed  aijy  further  proofs,  as 
appears  from  Novel,  115,  cap.  ii.  In  Scotland,  when  an  act 
is  once  pronounced,  whether  of  litiscontestation^  or  before 
answer,  and  a  proof  closed,  the  parties  cannot  be  allowed  to 
propone  new  facts  and  allegations,  which  is  expressly  pro- 
vided by  the  Act  of  Sederunt,  23  July  1674.  Jf*?-  2t,  1784. 

The  Court  adhered  to  their  former  interlocutors.  '     •  '<w. 

These  interlocutors  the  appellant  brought  under  appeal 
to  the  House  of  Lords,  but  their  Lords^Iiips 
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1785.  Ordered  and  adjnged  that  the  appeal  ,be  dismissed,  and 

—"""""""  the  interlocntors  complained  of  be  affirmed. 

BEowN,  &c       For  Appellant,  B.  W.  'Macleod,  John  Mackenzie. 

For  Respondent,  Hay  Campbell,  Sylv.  Douglas, 


Alex.  Young,  a  Linen  Printer,  -  Appellant; 

Messrs.  Brown  and  Conxpany,  Merchants,  )  ^  gnand&aU 
Glasgow,         -  -  -  -     ) 

House  of  Lords,  7th  Jane  1785. 

Contract — Apprentice. — An  apprentice  haying  bound  himself  to 
one  Companj,  and  his  senrices,  on  its  dissolution,  having  been 
transferred  to  another  Company.  Held,  by  the  terms  of  his 
agreement  he  was  bound  to  serve  the  new  Company. 

The  appellant,  Alexander  Toung,  byarticles  of  indenture, 
dated  April  1781,  engaged  himself  as  apprentice  to  Messrs. 
Macalpine^  Fleming^  and  Company^  merchants  in  Glasgow, 
binding  himself  **  to  serve  the  said  concern  of  Macalpine^ 
Fleming^  and  Company,  at  their  printfield  of  Dalqnharn,  or 
the  subsisting  partners  of  the  said  concern,  who  may  carry 
on  the  business,  or  their  managers  for  the  time  being,  &c. 

The  appellant  entered  on  the  dudes  of  his  apprenticeship, 
and  continued  therein  until,  as  was  alleged,  the  whole  part- 
ners came  to  the  resolution  of  dissolving  the  company, 
which  they  did,  by  a  minute  signed  by  them,  dated  Nov. 
1784,  in  the  following  terms : — 

''  We  unanimously  resolve  and  agree  to  dissolve  the  part- 
**  nership,  and  it  is  hereby  dissolved  accordingly ;  and  we 
**  hereby  order  our  affairs  with  all  convenient  dispatch,  to  be 
*^  brought  into  as  narrow  a  compass  as  possible ;  the  goods 
*^  and  effects  of  the  company  to  be  disposed  of,  and  the  com- 
*^  pany^s  debts  to  be  paid  off  with  all  expedition.  And  we 
"  further  resolve  that  the  dissolution  shall  be  advertised  in 
*'  London  Gazette,  and  the  Edinburgh  and  Glasgow 
*'  Papers." 

After  the  dissolution  of  the  concern  in  this  manner,  some 
of  the  partners  of  the  old  concern  resolved  to  form  a  new 
Company,  which  was  done  under  the  social  name  of  Messrs. 
Brown  and  Company. 
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The  qnestion  was,  having  been  engaged  as  apprentice  to       ^786. 
Macalpine,  Fleming  and  Company^  and  that  company  hav-    ' 
ing  been  dissolved,  Whether  the  appellant  was  bound  to  serve  i,, 

a  different   company  altogether;  namely,  the   respondents  brown,  &o. 
Messrs.  Brown  and  Company  ? 

The  appellant  contended,  that  it  was  no  answer  to  him 
to  say,  that  some  of  the  partners  of  the  old  concern 
were  partners  in  the  new  partnership,  because  it  was  mani* 
fest  that  before  such  new  partnership  was  formed,  the  old 
concern  had  ceased  to  exist.  The  new  concern,  therefore,  was 
a  totally  different  concern  altogether,  and  there  being  no 
power  to  transfer  his  services,  and  he  having  bound  himself 
to  Macalpine,  Fleming  and  Company  alone^  Messrs.  Brown 
and  Company  had  no  power  to  force  him  to  serve  them.  It 
was  answered  for  Brown  and  Company,  That  the  concern  of 
Macalpine,  Fleming  and  Company  subsisted  in  the  same  way 
as  when  the  articles  with  the  appellant  were  entered  into, 
except  that  the  firms  had  been  changed ;  and,  moreover,  by  ' 
express  contract  the  appellant  bound  himself  "  to  serve  the 
'*  company,  and  the  subsisting  members  thereof  carrying  on 
"  the  business**  Only  one  member  retired  from  the  concern, 
and  his  share  having  been  bought  up  by  the  remaining  part- 
ners, the  concern  continued  and  subsisted  under  the  remain- 
ing partners  carrying  on  the  business. 

The  appellant^s  bill  of  suspension  was  refused  by  the  Lord  Feb.  24,1785. 
Ordinary  (Hailes) ;  and,  on  petition  to  the  Court,  the  Lords  ^^'  ^»  ^^^^• 
adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 

to  the  House  of  Lords. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
that  the  interlocutors  be  affirmed  with  £100  costs. 

For  Appellant,  Edward  Bearcrofl^  W.  Adam, 
For  Respondents,  Ilay  Campbell^  J.  MorthUind. 


Charles  Merger,  Esq.,  of  Lethindy,  Appellant; 

Rev.  Mr.  Williamson,  Respondent. 

House  of  Lords,  17th  March  1786. 

Uansb— BuiLDiifG  OB  Rbpairino. — Held^  where  the  presbytery  had 
ordered  an  old  manse  to  be  pulled  down,  and  a  new  one  built,  that 
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^ygg  they  were  not  predaded  from  doing  so,  though  the  old  manse  might 

,^___^  be  repaired  at  a  leas  expense  than  the  cost  of  a  new  one ;  and  also 
MERCBB  ^^1^>  ^^^^  ^®J  ^^'^  ^^^  limited  by  the  act  1663  to  the  sum  of 

V.  £1000  Scots,  (£83.  6s.  Sd.)  but  entitled  to  go  beyond  it,  what- 

ever the  expense  of  building  might  be. 


WILLIAMSON. 


By  law  the  heritors  and  land  owners  of  each  parish  in 
Scotland  are  bound  to  build  and  repair  the  churches  and 
manses  of  the  ministers.  The  manse  and  offices  of  the  pa- 
rish of  Lethindy  having  become  ruinous,  the  respondent, 
the  incumbent  of  the  parish  church,  applied  to  the  presby- 
tery of  the  bounds,  stating  the  ruinous  condition  of  the  of- 
fices, and  dangerous  and  insufficient  state  of  the  manse,  and 
praying  a  visitation,  in  order  to  have  these  restored.  The 
presbytery  having  taken  evidence  as  to  the  state  of  the 
manse  and  offices,  ordered  the  old  manse  to  be  pulled  down 
and  a  new  one  to  be  built,  together  with  suitable  offices, 
and  assessed  the  heritors  of  the  parish  in  the  sum  necessary 
to  defray  the  payment  thereof,  amounting  to  £210,  and 
granted  decree  accordingly. 

The  appellant,  who  is  the  largest  heritor  in  the  parish, 
holding  land  to  the  extent  of  three-fourths  of  the  whole 
property  in  it,  received  notice  of  these  proceedings,  but  did 
not  do  any  thing  further  than  intimate  his  opinion  that  he 
deemed  a  repair  of  the  old  manse  quite  sufficient,  in  the  cir- 
cumstances. But  this  course  not  having  been  adopted,  be 
brought  a  suspension  of  the  decree  of  the  presbytery  to  the 
Court  of  Session,  setting  forth  that  the  manse  having  been 
built  so  recently  as  1756,  could  uot  be  beyond  repair  from 
age,  and  that  a  repair  was  the  proper  step  that  ought  to  be 
taken. 

The  Lord  Ordinary,  after  a  remit  made  to  a  builder  to  ex- 
amine and  report  on  the  condition  of  the  manse,  pronounc- 

Aug.  10,1781.  ed  an  interlocutor,  finding  that  it  was  for  the  advantage  of 
all  parties  that  a  new  manse  should  be  built;  and  to  thisin- 

Jan.25, 1785.  terlocutor,  on  reclaiming  petition,  the  Court  adhered,  with 

F*b  ^^' """"  expenses,  and  decerned. 

Mar.  8,* Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded  for  the  Appellant. — The  act  of  Parliament  pass- 
ed in  1663  provides  that  the  heritors  shall  provide  and  build 
manses,  but  it  also,  at  same  time,  stipulates  that  the  expense 
thereof  shall  not  exceed  the  sum  of  £1000  Scots  (£83.  6s. 
8d.) — That  this  was  a  positive  enactment  of  the  statute, 
which  being  binding  in  all  cases,  the  Court  of  Session  had  no 
discretionary  power  to  extend  it  beyond  the  maximum  men- 


r. 

IVILLIAMSOK. 
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tioned.    Besides,  there  was  really  no  necessity  in  this  case       I7gc. 

for  a  new  manse,  as  the  old  might,  as  is  clearly  proved  by    

the  proof  in  process,  have  been  repaired  at  a  much  less  cost     "ercbr 
to  the  heritors. 

Pleaded  by  the  Respondent — The  plea  founded  on  the 
act  1663,  that  the  sum  is  limited  to  £83. 6s.  8d.  is  untenable, 
because  that  sum  had  reference  to  manses  immediately  then 
to  be  built  in  parishes  where  there  had  been  none  before. 
Perhaps  the  sum  was  reckoned  sufficient  in  those  days  for 
building  a  manse,  but  now  that  things  and  circumstances 
have  changed,  the  legislature  never  intended  that  this  sum 
would  be  sufficient  for  such  a  purpose  in  all  future  times. 
This  is  evident  from  the  act  itself,  because  in  the  very  next 
clause,  where  it  comes  to  speak  of  the  repairs  of  manses 
then  already  built,  no  limitation  in  amount  is  imposed  what- 
ever in  that  department  of  expense,  while,  in  the  present  in- 
stance, the  new  manse  has  been  ordered  to  be  built  only 
after  the  most  careful  inquiry  that  such  was  necessary,  and 
the  most  advantageous  course  for  the  heritors. 

After  hearing  the  appellant's  counsel, 

Lord  Cbancbllob  said, 

'*  The  respondent  8  counsel  need  not  answer.  The  Court  of  Ses* 
Qon  had  gone  according  to  the  spirit  of  the  statute,  and  according  to 
many  former  decisions.  The  appellant  was  inexcusable  for  bring- 
bg  such  a  matter  here  ;  and  therefore  I  move  to  affirm  with  £100 
costs. 

It  was  ordered  and  adjudged  that  the  interlocutor  com* 
plained  of  be  affirmed  with  costs. 

For  Appellant,  Ilay  Campbell,  John  HagarL 
For  Respondent,  Alex.  Wight,  Wm,  Adam, 

Note. — Not  reported  in  Court  of  Session. 


Messrs.  Sturrock  &  Stewart,  Appellants  ; 

William  Porter,  Merchant  St.   Peters-  ) 

burgh,  and  Alexander  Ogilvie,  Mer*  f  Respondents, 

chant  Leith,  his  Attorney,  ^ 

House  of  Lords,  27th  March  1786. 

Factor — Sale — Notice. — Held,  where  a  foreign  merchant  was 
commissioned  to  purchase  flax  for  a  merchant  in  Dundee,  that 
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1786.  the  former  was  not  liable  for  the  loss  of  the  flax  by  fire,  which  he 

had  purchased,  though  he  had  not  intimated  the  purchase  to  his 


sTiTRRocK,        employer ;  the  flax  being  only  part  of  the  quantity  ordered,  and  was 
ff'  put  into  a  store,  waiting  the  arriyal  of  a  yessel  to  take  it  to  Dun- 

poBTBB,  &c.      dee. 

The  appellants  having  ordered,  by  letter,  their  correspon- 
dent, Mr.  Porter,  at  St.  Petersburgh,  to  purchase  for  them  a 
quantity  of  flax,  to  be  shipped  for  them  to  Dundee,  he,  in 
compliance  with  their  order,  had  purchased  several  parcels, 
and  had  part  stored  in  a  warehouse  awaiting  shipment,  when 
the  warehouse  was  burned  down,  and  the  flax  destroyed  by 
fire.  No  intimation  had  been  received  of  the  purchase, 
which  was  only  part  of  the  quantity  ordered ;  and  when  a 
demand  was  made  for  payment,  this  was  refused,  whereupon 
action  was  raised  by  Porter  and  bis  attorney  before  the 
Judge  Admiral  for  £481,  the  price  of  the  flax.  The  ques- 
tion was,  Whether  the  property  was  sufficiently  transferred, 
so  as  to  make  the  loss  fall  on  the  appellants,  or  whether  the 
loss  ought  to  fall  on  the  respondent  Porter  ?  In  defence  to 
the  action,  the  appellants  urged,  1.  That  there  was  no  evi- 
dence of  the  purchase  having  been  made  as  ordered.  2. 
That  if  it  was  made,  they  were  not  liable  for  the  loss,  be- 
cause they  had  not  been  advised  of  the  purchase  previous  to 
the  accident.  A  proof  being  allowed,  the  letter  or  order  to 
purchase  was  produced,  and  the  following  points  establish- 
ed : — That  he  purchased  1071  poods  of  flax  for  the  appel- 
lants, and  laid  it  up  in  a  warehouse  to  await  the  arrival  of 
vessels  for  shipment ;  that  it  was  not  customary  for  factors 
in  St.  Petersburgh  to  open  an  account,  or  make  an  entry  in 
their  books,  of  purchases  made  for  correspondents,  till  the 
orders  are  completed  and  the  goods  shipped,  and  that  it  was 
not  customary  to  give  advice  of  partial  purchases.    The 

Judge  Admiral,  upon  consideration  of  the  proof,  decerned 
Att?.  7»  1T83.  -  . 

^  for  payment. 

A  suspension  was  brought,  but  the  Lord  Ordinary,  of  this 

Dec.  9  1784.  ^^^^^t  repelled  the  reasons  of  suspension,  and  decerned.     On 

reclaiming  petition  to  the  whole  Court  the  Lords,  of  this 

June  16, 1785.  dskte,  adhered  to  the  Lord  Ordinary's  interlocutor,  and  also 

Aag.  4,  1785.  on  further  petition  adhered. 

Against  these    interlocutors    the    present    appeal    was 

brought. 

Pleaded  for  the  Appellants. — It  is  the  general  rule  of  law 

and  custom  of  merchants,  that  goods  purchased  by  a  factor 

are  not,  and  do  not  lie  at  the  risk  of  the  merchant  commis* 
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doning  sach  goods,  unless  the  factor  gires  adrice  or  notice      1786. 
that  such  goods  have  been  purchased  on  his  account,  in   


terms  of  the  order.    In  the  present  case,  no  such  advice  was       ^^^^ 
given,  and  therefore  the  flax  lay  at  his  own  risk,  and,  when  bdcuanans. 
consumed,  was  a  loss  to  the  factor,  and  not  to  the  appellants. 
Had  adyice  been  given,  they  might  have  insured  against 
fire. 

Pleaded  for  the  Respondent. — Having  received  a  letter 
from  the  appellants  commissioning  him  to  purchase  60  lasts 
of  flax,  the  respondent  Porter  purchased  part,  consisting  of 
1071  poods,  from  Leverikoff,  which  part,  though  burned  while 
in  the  warehouse  waiting  the  arrival  of  vessels  for  shipment, 
was  the  property  of  the  appellants,  and  the  loss  fell  on  them, 
and  not  on  the  respondent  Porter.  The  latter  acted  in  com- 
pliance with  the  letter  of  instructions, — he  paid  the  price  with 
his  own  money  for  the  flax ;  and  it  must  be  shown  that  he  has 
been  guilty  of  gross  negligence,  in  following  out  the  orders, 
or  has  occasioned  the  fire,  before  the  loss  can  fall  on  him. 
The  property  being  the  appellants,  the  loss  is  also  theirs. 
And  the  want  of  advice  is  not  that  neglect,  for  which  law 
holds  a  party  responsible.  Besides,  it  was  clearly  established 
by  the  proof,  that  it  was  not  the  custom  of  merchants  at  8t. 
Peteraburghy  to  giye  advice  of  the  partial  execution  of  or- 
ders. No  request  as  to  advice  was  made,  no  intimation 
given  of  an  intention  to  insure  in  any  shape,  otherwise  inti- 
Biation  would  at  once  have  been  given. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  the  interlocutors  be  afiirmed. 

For  Appellants,  R.  Mackintosh^  Alex,  Wight. 
For  Bespondents,  Hay  Campbell,  Edw.  Bearerofi. 

Note. — Unreported  in  Court  of  Session. 


[M.  14,200.] 

James  Hill,  Trustee  on  the  Bankrupt  Es*  | 
tate  of  Wilson  and  Brown,  \  Appellant ; 

Gborqb  and  John  Buchanan,  Merchants  )    R^n^fyndents 
in  Glasgow,  ) 

House  of  Lords,  11th  April  1786. 

Sale — Bankruptct. — 30  hogsheads   of  tobacco  were  bought  on 
the  eve  of  bankruptcy,  and  8  hogsheads  delivered  the  day  before 
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1786.  ^^6  fail  are  wad  known,  but  the  22  hogsheads  not  deliyered  ;  the 

■         bills  stipulated  for  the  price  were  not  granted  ;  and  the  seller  in- 


HiLL  sisted  for  return  of  the  B  hogsheads.       The  bankrupts  voluntarily 

^'  returned  them.     Held,  in  a  question  with  the  creditors,  that  the 

seller  was  entitled  to  retain  possession  of  the  whole,  on  emerging 
bankruptcy. 


The  question  in  this  case  was,  Whether  a  sale  of  tobacco, 
made  by  the  respondents  to  Wilson  and  Brown,  had  been 
completed  so  as  to  pass  the  property  before  bankruptcy. 
Mar.  6, 1783.      Of  this  date,  the  respondents  wrote  to  Wilson  and  Brown: — 

"  Gbntlbmen, — We  make  you  an  offer  of  thirty  hogsheads 
"  of  tobacco,  imported  from  Now  York  in  the  Ruby,  ta  be 
"  delivered  to  you  or  order  at  Greenock,  as  it  lies  at  the 
"  king*s  cellars,  and  at  the  weight  passed  at  the  king's 
"  scales;  one  of  which  30  hogsheads  is  still  on  board  the 
"  ship,  and  shall  be  delivered'  to  you  when  landed,  at  the 
"  price  of  23^d.  per  pound,  you  granting  us  bills  for  the 
**  same,  payable  at  six  or  seven  months  from  this  date."  Of 
the  same  date,  this  offer  was  accepted  of  by  letter,  signed 
by  Wilson  and  Brown,  and  isamplea  of  the  tobacco  of  each 
hogshead  sent. 

The  tobacco  lay  in  the  cellars  of  the  respondents,  and 
Wilson  and  Brown  having  applied  for  delivery  in  terms  of 
the  sale,  of  eight  hogsheads,  obtained  these  through  their 
doer  in  Greenock,  who  shipped  them  along  with  other  four 
hogsheads  to  Liverpool,  in  name  of  Wilson  and  Brown  on 

Aug.  13.  the  13th  August.  On  the  same  day,  Wilson  and  Brown  had 
informed  many  of  their  friends  in  Glasgow,  that  they  were 

Aug.  14.  obliged  to  stop  payment,  and  next  day  their  failure  was 
public  over  all  Glasgow.  On  its  reaching  the  respondents' 
ears,  George  Buchanan,  one  of  their  number,  called  on  that 
day  at  the  counting  house  of  Wilson  and  Brown,  and  de- 
manded back  the  missive  letter  of  sale,  and  also  the  bill  of 
lading,  as  to  the  eight  hogsheads,  which  being  done,  the  bill  of 
lading  being  in  Wilson  and  Brown's  name,  was  got  altered, 

Aug.  15.  and  a  new  bill  of  lading  in  the  respondents'  name  was  pro- 
cured for  the  eight  hogsheads,  which  by  this  time  were  on 
board  of  the  ship  for  Liverpool.  Mr.  Brown,  at  same  time, 
promised  to  return  the  samples  of  tobacco.  On  the  15th 
August,  the  whole  30  hogsheads  were  thus  completely  in 
their  possession  undelivered.     The  bills  for  the  price  had 

Aug.  17.  not  been  granted,  and  the  sequestration  did  not  take  place 
until  two  days  thereafter. 

The  appellant  Hill,  being  appointed  trustee  on  Wilson 
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and  Brown's  estate  raised  action  for  £4780,  as  the  Talue  of       ^^86. 
the  30  hogsheads  of  tobacco. 

The  Lord  Ordinary  ordered  informations,  and  reported  the  ^^ 
case  to  the  whole  Court,  the  leading  arguments  against  the  bochanans. 
action  of  the  trustee  being,  1.  That  the  sale  of  the  tobacco  was 
not  complete,  nor  the  property  thereof  transferred,  because 
the  tobacco  was  not  delivered^  nor  the  bills  stipulated  to  be 
given  for  payment  of  the  price  granted.  2.  That  Wilson  and 
Brown  were  insolvent  at  the  time  of  the  sale  ;  and,  3.  Con- 
scious of  this,  they  had  voluntarily  quitted  their  right  as 
parchasers,  and  had  given  up  their  right  to  the  whole  to- 
bacco to  the  respondents,  before  Wilson  and  Brown  were 
rendered  bankrupts  in  terms  of  law. 

The  Court,  of  this  date,  pronounced  this  interlocutor,  Jan.  25, 1785. 
*'  Sustain  the  defence  and  assoilzie :  Find  the  pursuer  liable 
"  to  the  defenders  in  expenses ;   and  appoint  an  account 
"  thereof  to  be  given  into  Court."    Their  Lordships  modified  Feb.  26,  — ^ 
the  expenses  to  £50. 

Against  these  interlocutors,  theprosent  appeal  was  brought. 

Pleaded  far  the  Appellant, — The  sale  was  complete,  and 
the  transference  of  the  tobacco  in  question,  under  that  sale, 
to  the  bankrupts,  was  beyond  all  question.  The  exchange 
of  missives  was  evidence  of  the  one,  and  the  delivery  of  the 
samples  clearly  demonstrated  the  other.  Nay,  further,  the 
bankrupts  had  every  control  over  it.  They  had  got  actual 
delivery  of  eight  hogsheads,  which  they  shipped  on  their 
own  account  to  Liverpool  as  their  undoubted  property.  The 
twenty-two  remaining  hogsheads  only  lay  in  the  warehouse 
to  suit  their  convenience  in  paying  the  duties  to  which  they 
were  subject ;  but  they  say  they  were  delivered  to  them. 
And  the  whole  delivery  of  the  tobacco  was  rendered  com- 
plete by  delivery  of  the  samples,  which  was  evidence  that 
the  whole  was  at  their  unlimited  disposal  The  transference 
being  thus  complete,  it  was  not  in  the  power  of  the  bank- 
rupts to  undo  the  transaction,  and  to  give  back  the  tobacco 
after  they  had  stopped  payment ;  and  for  to  allow  the  sellers 
to  resume  the  property,  would  only  be  conferring  on  them 
a  preference  to  the  manifest  injustice  of  the  other  creditors. 

Pleaded  for  the  Respondents, — The  contract  was  not  com- 
plete at  the  time  of  the  bankruptcy  of  Wilson  and  Brown, 
because  the  bills  stipulated  ion  the  price  were  never  granted. 
Until  these  bills  were  granted,  they  had  no  right  to  the  to- 
bacco, and  no  control  over  it  whatever ;  and  if  they  had 
no  right,  as  little  can  their  creditors  pretend  any  right  to 

▼OL.  III.  E 


PATER80N. 
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1786.       the  same.     The  property  of  the  tobacco  at  the  time  of  the 

bankruptcy  was  in  the  person  of  the  respondents.     It  had 

L^».v«,    ^^^  \^QQii  transferred  to  Wilson  and  Brown,  and  was  unde- 

V-  livered.  And  as  by  law,  the  contract  of  sale,  before  actual 
BROMFiELD.  jgijygjy  Qf  ^fao  goods  sold,  ostablishos  nothing  more  than  the 
obligations  which  each  has  become  bound  to  implement,  the 
respondents  are  entitled  to  retain  the  tobacco,  and  the  cre- 
ditors not  entitled  to  claim  it,  without  payment  of  the  price. 
All  the  hogsheads  were  in  possession  of  the  respondents  on 
the  15th  August,  two  days  before  the  bankruptcy,  and  they 
are  entitled  to  retain  these  as  security  for  the  price  on 
emerging  bankruptcy.  There  is  no  delivery  by  samples 
known  in  the  law ;  but  even  if  delivery  to  the  bankrupts 
had  been  otherwise  complete,  it  was  only  the  act  of  an  hon- 
est man  to  return  back  goods  which  they  had  no  means  of 
paying,  and  which  they  were  bound  to  do  if  they  contem- 
plated bankruptcy.  To  do  otherwise  would  be  a  fraud. 
And  indeed  the  whole  transaction  was  void,  on  the  head  of 
presumed  fraud,  because  at  the  time  it  was  impossible  to 
suppose  that  they  had  purpose  or  ability  to  pay  the  price, 
and  must  therefore  be  looked  on  as  parties  having  the  in- 
tention to  become  bankrupt  cedere  forOy  at  the  time  of  the 
delivery  of  the  eight  hogsheads. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  aflirmed. 

For  Appellant,  John  Morthland^  TFm.  Adam, 
For  Respondents,  Ray  Campbell^  W.  Grant. 


Appellants; 


[M.  16,618.] 

Mrs.  Ann  Paterson  of  Eccles,  and  Philip 
Anstruthbr,  Esq.  her  Husband,  Mary 
Paterson,  and  Alexander  Campbell 
her  Husband,  and  Henry  Campbell  their 
Son,  .  -  -  - 

Stephen  Bromfield,  Esq.     -  -  Respondent. 

House  of  liords,  19th  May  1786. 

Entail. — A  party  had  made  an  entail  with  power  to  alter.    He  af- 
terwards altered,  and  made  a  new  entail,  differing  in  the  destina- 
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tion  £rom  the  first,  with  a  clause  merely  referring  to  the  prohibitory,        \7S6. 
irritant,  and  resolutiTe  clauses  in  the  first  deed.     Held,  this  refe-    .^__ 
renoe  clause  not  sufficient  as  an  entail  to  protect  against  creditors,    paterson, 

In  1743,  Sir  John  Paterson,  Bart.,  of  Eccles,  executed  BnoMFrELo. 
an  entail  of  his  estates  of  Eccles  and  Hope  Pringle,  contain- Jan.  29, 1743. 
iog  the  usual  prohibitions,  with  irritant  and  resolutive 
clauses ;  but  reserving  power  to  alter  or  revoke  at  pleasure. 
The  entail  was  duly  recorded,  and  was  granted,  under  bur- 
den of  the  entailer's  debts,  with  power  to  sell  the  estate 
called  Hope  Pringle  for  payn^ent  thereof. 

By  a  subsequent  deed,  Oct.  1755,  he  revoked  the  power 
given  to  heirs  of  entail  to  grant  heritable  security  for  infeft- 
ment  over  the  estate,  and  he  also  discharged  all  further 
power  of  revocation  of  the  entail.  This  deed  was  recorded 
in  the  register  of  entails. 

A  new  deed  was  executed  by  the  entfiiler,  in  July  1758,  Jdj  1758. 
materially  differing  from  the  former  destination.  It  recited 
the  previous  entail,  and  the  power  reserved  therein ;  but  was 
obviously  granted  with  the  view  of  its  having  the  force  of  an 
entail.  It  had  not  the  usual  prohibitory  and  resolutive 
cknses ;  but  a  reference  merely  was  made  to  the  prohibitory, 
irritant,  and  resolutive  clauses  in  the  previous  entail,  by  the 
insertion  of  the  following  clause  : — ''  With  and  under  the 
"  provisions,  conditions,  irritant  and  resolutive  clauses,  as 
"  contained  in  the  original  bond  of  tailzie,  and  in  the  char- 
"  ter  and  infeftment  following  thereon."  This  deed  was 
not  recorded. 

On  the  death  of  the  institute,  the  respondent,  one  of  his 
creditors,  brought  an  action  against  the  heiress  of  his  debtor 
for  payment  of  his  debt,  in  which  the  question  came  to  be. 
Whether  the  latter  deed,  containing  only  a  reference  to  the 
prohibitions,  irritant  and  resolutive  clauses  contained  in  the 
former  entail  and  infeftment,  was  effectual  to  protect  against 
creditors  ? 

The  Court  pronounced  this  judgment,  on  remit  from  the  Mar.  11,1786. 
House  of  Lords :— "  In  obedience  to  a  remit  from  the  Lords 
**  Spiritual  and  Temporal  in  Parliament  assembled,  find, 
"  That  in  respect  the  disposition  1758  differs  in  several  ar- 
''  tides  from  the  entail  1743,  and  in  particular,  that  certain 
*'  heirs  or  substitates  called  by  the  entail  1743,  are  omitted 
"  in  the  disposition  1758,  and  that  this  disposition  was  fol- 
"  lowed  with  charter  and  infeftment,  therefore  it  is  to  be 
"  held  a  new  settlement  of  the  estate ;  and  not  having  con- 
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1786.       '*  tained  the  clauses  prohibitive,  irritant  and  resolutive,  and 

■  "  not  having  been  recorded  in  the  register  of  entails,  is  not 

PATBBBow,  it  j^jj  effectual  entail :   Find,  that  in  respect  the  clauses  irri- 

r.  ''  tant  and  resolutive  in  the  entail  1743,  are  not  particularly 

BBOMFiELD.  "  insortod  in  the  disposition  1758,  the  same,  though  held  as 

'*  a  conveyance,  is  not  effectual  against  creditors,  and  remit 

"  to  the  Lord  Ordinary  to  proceed  accordingly." 

Against  this  interlocutor  the  present  appeal  was  brought. 

Pleaded  for  the  Appellants, — The  judgment  of  the  Court 
of  Session,  upon  the  present  and  former  appeal,  has  pro- 
ceeded on  the  supposition  that  the  deed  of  1758  was  a  se- 
parate and  distinct  entail  of  the  estate,  and  as  such,  not 
good  against  creditors,  unless  it  contained  the  usual  pro- 
hibitory, irritant  and  resolutive  clauses,  and  was  recorded  as 
a  separate  entail  in  the  register  of  tailzies.  But  the  appel- 
lant humbly  conceives,  that  if  the  deed  is  to  be  considered 
as  a  new  and  distinct  settlement,  in  so  far  as  it  differs  from 
the  previous  one,  it  was  not  in  the  power  of  Sir  John  to  ex- 
ecute such  a  disposition,  as  far  as  the  same  was  inconsistent 
with  the  entail  of  1743  and  1755,  because,  by  the  last  of 
these  two  deeds,  Sir  John  Paterson  had  renounced  and  dis- 
charged his  power  to  alter  and  revoke,  reserved  in  the  entail 
of  1743.  But,  in  point  of  fact  and  law,  the  settlement  of 
1758  was  not  a  new  settlement  of  the  estate,  but  merely  a 
continuation  of  that  previously  made,  and  must,  from  the  pre- 
cise and  special  reference  made  from  the  one  deed  to  the 
other,  be  held  to  be  one  and  the  same  deed,  though  in 
point  of  fact  a  separate  deed  ;  yet,  as  it  contains  a  clause 
making  reference  to  the  prohibitions,  and  irritant  and  reso- 
lutive clauses  in  a  former  one,  this  ought  to  be  held  just  as 
equally  sufficielit,  as  if  it  had  contained  these  clauses  ex- 
pressly enumerated. 

Pleaded  for  the  Respondent, — When  entails  are  set  up 
against  onerous  creditors,  a  stricter  rule  of  construction  is  to 
be  applied  to  them  than  is  commonly  done  where  the  ques- 
tion is  between  heirs;  and,  accordingly,  unless  the  requisites 
of  the  statutes  in  regard  to  these  deeds  be  complied  with, 
they  cannot  be  effectual  against  creditors.  In  the  present 
case,  the  disposition  1758  was  a  new  settlement  of  the 
estate,  in  many  respects  different  from  the  previous  entail. 
It  contained  no  prohibitory,  irritant  and  resolutive  clauses, 
and  though  it  bore  a  reference  to  the  prohibitory,  irritant 
and  resolutive  clauses  in  the  former  entail,  yet  this  was  not 
sufficient  to  make  it  effectual ;   and,  besides,  being  unre- 
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corded,  it  was  totally  inoperative  as  sucK  Even  assuming  1787. 
that  it  was  not  a  new  settlement,  still  it  was  a  conveyance 
under  which  the  institute  enjoyed  the  estate.  And  in  this 
view,  it  was  equally  necessary,  in  terms  of  the  entail  act,  to  imolis. 
have  engrossed  the  limitations  of  the  first  entail  in  this  title, 
which  not  having  been  done,  and  the  general  reference  con- 
tended for  not  being  sufficient  in  law,  did  open  the  estate  to 
the  diligence  of  his  creditors. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 

For  Appellants,  Ilay  Campbell,  Alex.  Abercrombt/i  J. 

Anstruther, 
For  Respondent,  Alex.  Wight,  Wm.  Adam. 


Alexander  Robertson,  Merchant  in  Portsoy,  Appellant ; 
Helen  Inglis,  Daughter  of  John  Inglis,  Respondent. 

House  of  Lords,  14th  Feb.  1787. 

Marriage  bt  Cohabitation   and  Acknowledgment. — Circum- 
stances in  which  the  marriage  was  held  complete. 

This  was  a  declarator  of  marriage  and  adherence,  brought  by 
the  respondent,  Helen  Inglis,  against  the  appellant,  Alexander 
liobertson,  setting  forth  that  he,  Robertson,  had  in  1769, 
made  his  addresses  to  her, — ^that  he  had  urged  her  to  be  his 
wife,  which,  after  some  solicitation,  she  agreed  to,  and  soon 
thereafter  he  fitted  up  a  house  for  her, — that  she,  the  pur- 
suer, thereafter  became  desirous  of  being  formally  married 
by  a  clergyman,  but  he  told  her  that  this  was  not  necessary, 
and  that  they  were  really  man  and  wife,  and  that  the  cere- 
mony would  only  give  publicity  to  a  thing  which,  he  wished 
concealed  from  his  father  and  mother.    That,  in  order  to 
satisfy  her,  he  wrote  out  and  delivered  to  her  a  contract  of 
marriage,  which  he  afterwards  abstracted  from  her  reposi- 
tories,— that,  in  virtue  of  these  solicitations,  and  on  the  faith 
of  these  assurances,  they  cohabited  together,  and  lived  and 
resided  in  the  house  above  mentioned  as  man  and  wife, 
from  the  year  17G9  to  1783,  during  which  time  he  behaved 

himself  to  her  in  all  respects  as  a  husband  would  do  to  his  wife. 
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17B7.       by  providing  the  necessaries  of  life,  and  hj  owning  and  ac- 
knowledging her  as  such;  and  she  wasowned andacknowledg- 


B0BBBT80H  ^^  ^  j^j^  ^[{q^  |jy  ^^^  minister  of  the  parish  where  he  resided, 
znjlis.  and  by  the  whole  neighbourhood.  That  by  the  ten  letters  pro- 
ducedy  he  acknowledges  her  as  his  dear  tui/e,  and  subscribed 
himself  her  affectionate  and  loving  husband.  The  action  was 
thus  fonnded  on  three  grounds,  1.  Promise  with  subsequent 
copula.  2.  Habit  and  repute ;  and,  3.  Acknowledgment  of 
marriage.  In  addition  to  these  facts,  the  house  in  which 
they  lived  had  been  bought  on  her  account.  She  was  ori- 
ginally a  servant,  but,  preparatory  to  marriage,  he  sent  her 
to  board,  and  for  her  education.  On  that  event,  be  had 
given  her  an  annuity  of  £50  per  annum,  in  case  of  his  pre- 
decease. When  latterly  he  fell  off  in  1783,  and  proposed 
marriage  to  another  female,  Miss  Brown,  and  this  marriage 
was  to  be  celebrated  by  a  clergyman,  none  of  the  clergymen 
about  the  place  would  perform  the  ceremony,  so  public  was 
the  repute  of  their  being  man  and  wife ;  and  Miss  Brown  and 
he  had  to  get  married  by  acknowledging,  and  going  to  bed 
before  two  witnesses,  taking  protest  in  the  hands  of  a  notary. 
In  defence,  the  marriage  was  denied,  and  on  proof  being 
allowed,  and  taken  on  the  import  of  the  proof,  the  appellant 
contended  that  she  had  failed  in  establishing  any  of  the 
three  grounds  of  her  action. 

Fe').  23, 1785.  The  Commissaries  pronounced  this  interlocutor,  "  Having 
*'  resumed  consideration  of  this  cause,  with  the  deposition 
"  of  the  witnesses,  and  letters  and  writs  produced,  find  evi- 
*'  donee  sufficient  for  determining  the  cause,  without  the 
'*  deposition  taken  by  the  Commissioner,  and  sealed  up  by 
*'  him,  which  the  Commissioner  refuses  to  open.  Find  the 
**  facts,  circumstances,  and  qualifications  proven,  relevant 
"  to  infer  a  marriage  between  the  pursuer  and  defender. 
'*  Find  them  married  persons  accordingly,  and  find  and  de- 
<<  clare  in  terms  of  the  libel."  On  advocation,  the  Lord 
Ordinary  remitted  back  to  the  Commissaries  to  open  the 

July  8, 1785.  sealed  depositions,  whereupon  the  Commissaries  found,  that 
the  depositions,  when  opened,  did  not  alter  their  view  of 
the  case^  and  therefore  adhered  to  their  former  interlocutors. 
On  advocation,  the  Lord  Ordinary  reported  the  case  to  the 
Court,  whereupon  their  Lordships  directed  the  Lord  Ordi- 
nary to  refuse  the  bill  of  advocation,  and  to  remit  simplicitcr 

Mar.  3,  178G.  to  the  Comissaries. 

Against  these  interlocutors  the  present  appeal  was  brought. 
Pleaded  for  the  Appellant, — It  is  admitted  that  there  was 
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no  actoal  celebration  of  marriage ;  and  a  promise  of  tnar-  ^.^g^^ 
riage  with  copula  following  is  not  proved.  The  letters  _^«. 
hbelled  contain  no  eyidenee  of  a  promise  deJuturOf  or  of  a  bobbbtbon 
consent  de  presenti  to  present  marriage ;  and  the  parole  evi-  ^* 
dence  does  not  prove  cohabitation  or  acknowledgment  in- 
dicative of  present  matrimony ;  but  the  Court  of  Session 
have  held  that  marriage  may  be  constituted  without  either 
solemnization  or  conjugal  intercourse, — a  proposition  quite 
untenable  in  the  law  of  Scotland.  But,  on  the  supposition 
that  marriage  can  be  completed  without  either  solemnities 
or  conjugal  intercourse,  and  hj  naked  consent  alone,  there 
is  no  BuflScient  evidence  of  such  matrimonial  consent  in  this 
case,  so  as  to  constitute  marriage.  All  the  evidence  consists 
in  the  letters  produced  by  Helen  Inglis;  but  these  onlj 
prove  the  appointment  of  meetings  held  for  a  different  pur- 
pose, namely,  for  clandestine  intercourse,  and  they  are  ad- 
dressed to  her  in  her  maiden  name.  These  facts,  taken  in 
connection  with  those  sworn  to  by  Mr.  Lawtie,  the  minister 
to  whom  she  goes  for  advice  in  1782,  clearly  show  that  no 
marriage  existed.  She  denied  to  him  having  had  carnal  in- 
tercourse. What  then  are  the  specific  grounds  of  marriage  ? 
The  law  of  Scotland  does  not  countenance  constructive 
marriage,  by  blending  together  circumstances  which  relate 
to  separate  and  distinct  grounds  of  marriage,  and  inferring 
from  these,  when  so  massed  together,  the  relation  of  mar- 
riage. Some  specific  and  relevant  ground  must  be  taken 
and  proved.  The  pursuer  has  changed  her  ground  twice  in 
the  course  of  the  action, — possibly  she  may  change  it  a  third 
time,  and  pretend  that  carnal  intercourse,  or  clandestine  co- 
habitation, makes  marriage  as  effectually  as  open  habit  and 
repute  cohabitation,  which  law  requires,  in  order  to  create  a 
presumption  of  marriage.  Such  a  mode  of  constitution  is 
without  precedent  in  law.  The  letters  only  prove  a  clan- 
destine and  private  intercourse,  and  no  more.  They  do  not 
prove  habit  and  repute  cohabitation ;  they  do  not  prove 
carnal  intercourse ;  and  the  whole  evidence  is  totally  desti- 
tute of  proving  any  known  form  of  marriage  recognised  in 
the  law  of  Scotland. 

Pleaded  for  the  Respondent. — By  the  law  of  Scotland,  if 
a  man  and  woman  consent  to  accept  of  each  other  as  spouses, 
marriage  between  them  is  that  instant  created,  though  there 
be  no  witnesses  present,  and  no  consummation  follow,  the  rule 
being  consensus  non  conciibitus  makes  marriage.  The  ac- 
ceptance  and  consent  by  itself  is  marriage,  and  this  consent. 


V. 
TAYLOR. 


66  CASES  ON  APPEAL  FROM  SCOTLAND. 

1787.       ^^  denied,  may  be  proved  by  the  persons  present,  if  any,  or 

if  not,  by  the  deeds  or  writings  of  the  parties,  or  the  subse- 

KKLLo  quent  facts  and  circumstances  clearly  indicating  such  prior 
consent.  In  the  present  case,  the  letters  prove  this  previous 
consent  to  marriage.  They  contain  an  express  acknowledg- 
ment that,  at  sometime  previous  to  their  date,  they  had  be- 
come man  and  wife.  They  are  adressed  to  the  respondent  bj 
**  My  dearest  Nellie," — "  My  dearest  wife,"  and  end  with 
"  your  affectionate  husband."  They  apprize  her  of  his  being 
obliged  to  leave  town^  &c.,  and  state  when  he  would  be 
home,  and  when  he  would  see  her. '  Besides,  this  previous 
consent  is  proved  by  their  public  cohabitation  as  man  and 
wife,  and  his  calling  her  by  the  appellation  of  his  wife  in  the 
presence  of  others,  by  his  putting  her  to  school,  by  purchas- 
ing and  providing  her  with  a  house,  and  by  giving  her  an 
annuity, — facts  which  are  irreconcileable  with  anything  but 
a  clear  marriage. 

After  hearing  counsel,  it  was. 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 

For  Appellant,  Ar.  Macdonald,  T.  EraJdne. 
For  Respondent,  Alex,  Abercrombie,  Wm.  Adam, 

Note. — ^The  letters  founded  on  had  no  date,  and  in  regard  to  the 
case,  Lord  Braxfield,  in  giving  judgment  in  the  Court  of  Session, 
stated  that  there  were  ^^  three  ways  of  makiog  marriage  by  the  law 
of  Scotland,  celebration,  promise  with  subsequent  copula,  or  cohabi- 
tation.    This  case  falls  under  the  last  of  these.*' 


Agnes  Kello,         ....    Appellant; 
Patrick  Taylor,    -  -  -  -    Respondent. 

House  of  Lords,  16th  February  1787. 

Marriage — Constitution  of  Do. — Circumstances  in  which  a 
written  acknowledgment  of  each  other  as  husband  and  wife,  not 
seriously  gone  into  on  the  part  of  the  female,  but  immediately  re- 
pented of,  did  not  constitute  marriage. 

At  the  annual  market  fair  of  Skirling,  the  appellant,  Ag- 
nes Kello,  who  was  the  only  daughter  of  a  farmer  in  Skir- 
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ling-Miln,  became  acquainted  with  the  respondent  Taylor, 
who  had  been  a  farmer  in  Birkenshaw.     Taylor  followed  up    "^^^ 
this  accidental  meeting,  by  paying  his  addresses  to  her  at         v. 
her  mother's  house ;  he  made  an  impression  on  her.    But 
her  parents  inquiring  more  particularly  into  his  character, 
were  not  satisfied.   Their  daughter  was  possessed  of  £2000, 
and  her  suitor  was  on  the  eve  of  a  second  bankruptcy. 
After  eighteen  months  unsuccessfully  soliciting  her  in  mar- 
riage, he  obtained  the  following  writing  signed  by  her, 
which  he  represented  to  her  at  the  time  to  be  quite  inno- 
cent, and  to  mean  no  more  than  a  declaration  of  her  love 
and  affection  for  him,  and  a  promise  of  marriage  at  some 
futare  period,  after  her  parents  were  satisfied. 

*'  Skirling  Miln,  Feb.  16,  1779.    I  hereby  solemnly  de- 
"  clare  you,  Patrick  Taylor  in  Birkenshaw,  to  be  my  just  and 
'*  lawful  husband  ;  and  remain  your  affectionate  wife.    Sign- 
"  ed  Agnes  Kello.    To  Mr.  Patrick  Taylor  in  Birkenshaw." 
He  took  this  and  kept  it,  leaving  in  her  possession  a  counter 
acknowledgment  signed  by  himself.    No  consummation  or 
copula  followed.     They  separated  immediately ;  and  a  few 
days  thereafter,  when  the  appellant  reflected  on  the  matter, 
she  came  to  think  it  improper  and  a  **  foolish  business,"  and 
immediately  sought  back  the  line.     He  at  6m  evaded  her 
request;  then  promised  to  give  it  her  back  if  she  would 
give  him  an  obligation  for  £500.      About  three  months 
thereafter  he  came,  along  with  two  persons,  one  a  relation 
and  the  other  his  creditor,  and  endeavoured  to  obtain  the 
consent  of  her  parents  to  the  match,  and  also  consent  to  the 
proclamation  of  banns.     This  proved  unsuccessfuL      In  a 
week  thereafter  she  wrote  him  for  a  return  of  the  letter, 
1>^gging  him  '*  to  return  that  foolish  line,"  and  stating  that 
he  could  not  be  received  in  person  till  that  was  done.    No 
aDswer  was  returned  to  this  letter,  which  was  dated  in  May 
1779,  and  no  further  correspondence  took  place  until  the 
beginning  of  the  year  1780,  when  he  paid  her  a  few  visits. 
He  then,  on  the  eve  of  bankruptcy,  came  and  prevailed  on 
her  parents  to  allow  proclamation  of  banns  to  proceed  on 
the  ensuing  Sunday.     This,  after  considerable  reluctance, 
was  consented  to ;  but,  in  the  meantime,  inquiries  having 
been  made,  they  dispatched  a  messenger  to  stop  the  procla- 
mation of  banns  on  Sunday.     He  arrived  too  late  for  the 
first  and  second  proclamation,  but  only  in  time  to  stop  the 
third.    All  further  correspondence  then  ceased.    And  the 
preticnt  action  of  declarator  was  only  raised  by  the  respond- 
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ent  three  years  afterwards,  when  be  heard  that  another  was 
j^t^i^  P&ying  his  addresses  to  her.  In  defence  to  the  action,  she 
V.  stated  that  the  acknowledgment  was  not  a  de  presenti  mar- 
riage,  but  only  a  promise  of  future  marriage ;  besides,  here 
the  writing  had  been  forced  from  her,  and  had  been  virtual- 
ly retracted.  That  a  private  writing,  supposing  immediate 
consent  intended,  was  not  sufficient,  unless  consummation  or 
cohabitation  followed,  which  was  the  law  laid  down  by  the 
civil  law.  Lib.  22,  Cod.  de  Nupt. — Lib.  13,  ejusd.  tit. — Cu- 
jacius  observ.  lib.  6,  c.  20 — Puffendorff,  lib.  6,  c.  1,  §  14,  and 
the  law  of  Scotland,  Dirleton's  Doubts,  tit.  Sponsalia — 
Bankton's  Inst.  vol.  3,  p.  60— Stair's  Inst.  p.  26.  That  the 
writing  here  was  followed  by  no  consummation,  and,  besides, 
he  had  agreed  to  return  the  letter  to  her  whenever  she  re- 
quired it.  Further,  as  evidence  that  the  letter  was  only  un- 
derstood as  a  promise  or  declaration  of  an  intention  to  mar- 
ry at  some  future  period,  she  founded  on  bis  repeated  soli- 
citations thereafter  to  get  her  consent,  and  the  consent  of 
her  friends,  to  the  marriage,  which  the  act  with  reference  to 
the  proclamation  of  banns  itself  demonstrated.  The  re- 
spondent, on  the  other  hand,  contended  that  consensus  non 
concubitus  &cit  nuptias^  and  in  support  of  this  doctrine,  that 
marriage  is  constituted  by  consent  alone,  declared  by  the 
parties  per  verba  de  presenti^  either  by  writing  or  in  the 
presence  of  witnesses,  the  following  authors  were  cited : — 
Stair's  Inst.  B.  i.  tit,  4,  §  6 — Bankton^s  Inst.  B.  4,  tit.  45,  § 
45,  48— Ersk.  Inst.  B.  i.  tit.  6,  §  1. 

The  Commissaries  pronounced  an  interlocutor  of  this 
Mar.23,1785,  date,  after  ordering  the  judicial  declaration  of  both  parties : 
"  Having  resumed  consideration  of  the  cause  with  the  de- 
'*  clarations  emitted  by  the  parties,  in  respect  it  appears 
**  that  the  defender,  when  arrived  at  an  age  when,  by  the 
''  law  of  Scotland,  she  was  deemed  capable  of  consent,  vo- 
"  luntarily  and  deliberately  granted  to  the  pursuer,  the  de- 
**  claration  libelled  on,  and  received  from  him  a  counter  de- 
**  claration  of  the  same  import ;  find  the  mutual  obligations 
*'  relevant  to  infer  marriage  between  the  parties ;  find  the 
**  pursuer  and  defender  married  persons  accordingly,  and 
'*  decern.''^  The  case  having  been  brought  by  advocation  to 
the  Court  of  Session,  the  Lord  Ordinary  refused  the  bill,  on 
reclaiming  petition  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was 
brought. 

Pleaded  for  the  Appellant. — There  is  no  authority  in  law 
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for  holding  thai  aoj  private  writing,  supposing  consent  1787. 
depresenti  intended,  ipso  facto  makes  marriage.  There  is 
DO  precedent  for  any  such  doctrine.  Consent  is  bj  itself 
only  a  step ;  but,  in  order  to  constitute  marriage  bj  it,  tatlob. 
something  more  must  follow.  Subscribing  two  lines  bear- 
ing that  she  takes  a  man  for  her  husband,  or  a  man  declare 
ing  that  he  takes  a  certain  woman  for  his  wife,  by  a  like 
writing,  is  not  marriage  by  the  mere  act  of  writing,  if  no- 
thing follows;  because  such  a  writing  can  in  no  view  be 
that  deliberate  de  presenti  consent  which  the  law  requires ; 
and  most  assuredly  it  is  not  every  declaration  of  consent  de 
presenii  that  will  make  a  marriage.  Such  consent  must  be 
serioos — must  be  solemn  and  deliberate.  There  is  no  evi- 
dence of  this  nature  in  granting  this  acknowledgment.  No- 
thing but  levity,  foolishness,  and  want  of  consideration 
appear.  Artful  contrivance  it  was  on  his  part ;  unreflecting 
fooliBhness  on  the  part  of  the  female.  She  repents  this 
foolish  affair  in  two  days,  bums  her  own  copy,  demands 
back  the  lines  which  he  held — a  circumstance  which  is  de- 
cisive at  once  that  such  consent,  if  any  existed,  was  not 
aerious  or  solemn,  but  given  rashly,  and  retracted  imme- 
diately. Had  such  consent  been  solemn,  and  had  the  par- 
ties by  that  act  been  married,  they  would  not  have  lived 
apart.  The  appellant  would  not  have  refused,  as  she  did, 
to  proceed  any  farther  to  consummate  it,  and  he  would  not 
hare  acted  altogether  inconsistent  with  the  notion  of  a 
marriage  already  existing.  But  even  supposing  any  thing 
was  meant  by  this  foolish  letter,  it  was  no  more  than  a  pro- 
mise or  declaration  of  intention  to  marry  at  some  future  pe- 
riod. That  such  was  the  meaning  of  the  document  is  de- 
monstrated by  his  whole  subsequent  acts — his  repeated 
solicitations  to  have  the  marriage  celebrated,  and  his  twice 
attempting  to  have  celebration  of  banns.  Holding  it  there- 
fore only  as  a  promise,  on  which  no  copula  and  no  consum- 
mation having  followed,  it  was  not  sufficient  to  constitute 
marriage  by  the  law  of  Scotland. 

Pleaded  for  the  Respondent, — ^Marriage  is  a  consensual 
contract,  which  is  perfected  by  consent  alone,  cohabitation 
or  consummation  not  being  essential,  but  only  a  concomi- 
tant or  consequence  of  the  constitution  of  marriage.  Con- 
sonunation  is  not  the  primary  aim  and  condition  of  marriage, 
it  is  only  an  accessory.  And  though  parties,  who  from  ac- 
cident or  natural  causes,  are  incapable  of  consummation, 
may  insist  on  setting  aside  the  marriage,  yet  this  is  not  be- 
cause such  consummation  is  essential  to  the  constitution  of 
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1787.  the  contract,  but  only  that  one  of  them  Ib  not  able  to  per- 
form the  obligations  incumbent  upon  him;  but  it  is  no  good 
reason  for  annulling  complete  consent  and  vacating  the 
TATLOR.  contract,  where  both  parties  are  able  to  fulfil  it,  because  one 
of  them  refuses  to  do  so.  Celebration  therefore  being  un- 
necessary, and  consent  having  been  here  given,  the  question 
is,  whether  the  written  acknowledgment  is  complete  evi- 
dence of  that  consent  de  prenentL  Now  really  the  writing 
here  is  so  plain  and  simple  in  meaning,  as  to  render  it  im- 
possible for  any  one  to  mistake  its  import.  It  is  clearly  a 
de  presenti  consent.  Added  to  this,  there  is  a  strong  cir- 
cumstantial evidence  of  a  copula  having  followed,  because, 
in  the  general  case,  such  acknowledgments  are  usually 
granted  only  to  give  a  legal  sanction  and  colour  to  such  a 
connection.  The  writing  therefore  was  given  as  a  solemn 
consent  to  de  presenti  marriage,  and  every  thing  in  the  rela- 
tion of  man  and  wife  would  have  followed,  had  it  not  been 
for  the  injudicious  interference  of  her  friends.  Her  affec- 
tions were  already  his;  and  her  own  and  the  future  happi- 
ness of  the  respondent  rest  on  the  decree  of  the  Court  of 
Session  being  affirmed. 

After  hearing  counsel,  it  was 

^'  Declared  that  the  two  letters  insisted  upon  in  this  pro- 
cess, dated  the  16th  day  of  Feb.  1779,  signed  by  the 
said  Patrick  Taylor  and  Agnes  Kello,  respectively  and 
mutually  exchanged,  were  not  intended  by  either,  or 
"  understood  by  the  other,  as  a  final  agreement ;  nor 
"  was  it  so  intended  or  understood,  that  they  had  there- 
"  by  contracted  the  state  of  matrimony,  or  the  relation 
"  of  husband  and  wife,  at  and  from  the  date  thereof ;  on 
"  the  contrary,  it  was  expressly  agreed,  that  the  same 
"  should  be  delivered  up,  if  the  purpose  they  were  cal- 
"  culated  to  serve  proved  unattainable^  whenever  such 
"  delivery  should  be  demanded,  which  last  mentioned 
"  agreement  is  further  proved  by  the  whole  and  uniform 
"  subsequent  conduct  of  both  parties.    Therefore  or- 
'*  dered  and  adjudged  that  the  interlocutors  complain- 
"  ed  of  be  reversed,  and  that  the  Court  of  Session  do 
remit  the  cause  to  the  Commissaries  with  instructions 
to  assoilzie  from  the  declarator  of  marriage." 

For  the  Appellant,  Ar.  Macdonald^  Rob.  Dundas. 

For  the  Respondent,  Jos.  Boawell^  C  Hay,  Wm.  Adam. 

Note. — Unreported  in  Court  of  Session. 
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Albx.  Clbrk,  Aberdeen,  -  -        Appellant ; 

QtJGH  Gordon,    ....        Respondent, 

House  of  Lords,  9tk  March  1787. 

Gfisno  FRO  Hjbrede — Passive  Title. — A  father  had  conveyed 
hu  whole  estate,  heritable  and  moveable,  to  his  third  son,  who,  in 
recovering,  found  an  heritable  debt  of  £60,  which  was  not  specially 
embraced  in  the  conveyance.  To  remove  objections  to  his  title 
to  receive  and  discharge  the  debt,  the  fathers  eldest  son  and  heir- 
at-law,  consented  to  sign  the  discharge  along  with  his  brother. 
Held,  that  this  subjected  him  in  the  passive  title  of  gestio  pro 
hctrede.  But,  in  the  House  of  Lords,  case  remitted  back  for 
considerBtion,  and  to  adduce  proof  that,  at  the  date  of  the  dis- 
charge, his  brother  was  in  right  to  receive  the  debt  of  £60. 

The  appellant,  Alexander  Clerk,  was  the  eldest  son  of  the 
deceased  John  Clerk,  advocate  in  Aberdeen.    The  appel- 
lant's father,  before  his  death,  conveyed  his  whole  heritable 
and   moveable  estate  to  his  third  son  James;  and  in  the 
course  of  the  latter  recovering  that  estate,  it  was  found  that 
there  was  an  heritable  debt  of  £60  which  the  settlements 
did  not  specially  convey,  and  the  debtor,  when  payment  was 
demanded,  having  objected  to  James'  title,  unless  a  dis- 
charge was  got  under  the  hand  of  the  heir  at  law,  or  an  ad- 
judication in  implement  ezpede.     The  appellant  was  ac- 
cordingly solicited  by  his  brother  to  sign  a  discharge  for  the 
£60  bond.     On  its  being  explained  that  it  was  a  mere  form, 
to  dispense  with  the  expense  of  making  up  a  title  by  adju- 
dication in  implement,  he  signed  the  discharges  along  with 
his  brother, — the  latter  having  three  months  previously  re- 
ceived the  money.      The  question  was,  on  the*  failure  of  the 
father's  funds  to  pay  his  debts,  whether  the  appellant,  the 
eldest  son  and  heir  at  law,  had  thereby  subjected  himself 
in  liability  for  his  father's  debts,  under  the  passive  title  of 
gestio  pro  hoerede? 

By  the  appeUant,  who  was  defender  in  the  action,  it  was 
contended,  on  the  special  circumstances  above  set  forth,  that 
be  had  not  incurred  a  passive  title  by  granting  a  discharge, 
amply  to  facilitate  bis  brother's  recovery  of  this  small  debt, — 
that  he  had  taken  no  advantage  from  that  deed, — that  his 
brother  had  received  the  money,  and  had  a  universal  right 
to  receiye  it,  and  his  signature  was  only  adhibited  to  com- 
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1787 
^_ '        plete  the  latter's  title  (otherwise  imperfect)  to  that  sum. 

CLERK       '^  ^^  answered,  that  these  circumstances  could  not  redar- 
V'         gue  the  plain  language  and  legal  effect  of  the  discharge, 
whereby  he  acknowledged  receipt  of  that  sum,  and  discharg- 
ed his  father's  debtor  accordingly. 
Jan.  25, 1785.      rpj^^  j^^^^  Ordinary,  of  this  date,  found  «  that  the  said 

"  Alexander  Clerk  behaving  as  heir  to  his  father,  is  suffi- 
ciently instructed  by  the  discharge  founded  on  by  the 
pursuer,  therefore  recalls  the  commission  granted  by  the 
"  former  interlocutor  as  unnecessary,  advocates  the  cause, 
'*  and  finds  the  defender  liable  in  the  principal  sum,  and  in- 
"  terest  libelled." 
Not.  29,1785.  On  two  reclaiming  petitions  to  the  Court,  the  Lords 
Deo.u adhered. 

'  Against  these  interlocutors,    the    present   appeal   was 

brought. 

Pleaded /or  the  Appellant. — The  Court  of  Session  has  de- 
cided that  the  mere  circumstance  of  signing  the  discharge, 
apart  from  the  circumstances  and  special  object  for  which  it 
was  signed^  is  a  behayiour  as  heir  sufficient  to  subject  him  in 
liability  for  his  father's  debts.  For  this  proposition,  the  ap- 
pellant maintains  there  is  no  authority  in  law,  because,  when 
the  circumstances  under  which  he  signed  the  discharge  are 
considered — circumstances  which  must  necessarily  enter  into 
consideration,  before  any  legal  conclusion  can  be  deduced^ 
in  order  simply  to  ascertain  whether  they  be  such  as  in  law 
commonly  infer  a  behaviour  as  heir,  it  at  once  appears  that 
they  do  not  make  out  any  such  behaviour  as  heir,  that  the 
law  recognizes  as  such.  He  has  not  intermeddled  with  the 
repositories  of  the  deceased, — he  has  not  taken  possession 
of  his  papers,  or  any  of  his  household  goods,  his  jewellery, 
&c.  None  of  his  means,  real  or  personal,  has  been  touched 
by  him.  His  father's  settlement  constituted  his  brother 
executor,  intromitter,  and  universal  legatory  of  his  whole 
means  and  estate.  He  alone  intromitted  with  the  universi* 
tas  of  that  estate ;  and  all  the  appellant  did  was  to  lend  the 
use  of  his  name  to  his  brother,  in  order  to  complete  his  title 
to  an  heritable  debt  of  £60,  and  thereby  save  him  considera- 
ble expense.  He  is  ready  to  prove,  that  this  alone  was  the 
precise  extent  of  his  whole  interference, — that  he  never 
fingered  a  shilling  of  that  £60, — and  that  he  never  mani- 
fested any  intention  whatever,  either  by  this  discharge  or 
otherwise,  of  intromitting  with  the  smallest  portion  of  his 
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father's  estate.    Besides,  the  discharge  itself,  sufficiently       1787. 
proves  all  this. — He  does  not  sign  it  alone,  he  signs  along 
with  his  brother,  the  party  alone  entitled  to,  and  who  alone 
received  the  £60.    When  these  circumstances  are  consider-     oordon. 
ed,  it  plainly  appears  that  no  mala  intention,  which  is  of 
the  essence  of  the  passive  titles, — no  fraud, — no  actual  in- 
tromission,— and  not  even  an  intention  of  such,  can  be  set 
up  in  support  of  the  present  interlocutor.     The  estate  too 
was  moveable  and  not  heritable.   No  infeftment  had  follow- 
ed on  the  disposition  in  which  it  was  made  a  burden,  and 
was  carried  by  the  father's  testament. 

Pleaded  by  the  Respondent. — Where  a  party  acts  or  be- 
haves himself  as  heir,  in  any  thing  or  in  any  way,  with  re- 
spect to  his  ancestor's  estate,  he  makes  himself  universally 
liable  for  his  ancestor's  debts.  Such  is  the  settled  law  of 
Scotland.  And  the  appellant,  in  the  present  case,  has  just 
done  what  exactly  answers  the  legal  description  of  beha- 
viour as  heir.  He  has  granted  a  discharge  for  an  heritable 
debt  as  such,  which  is  perhaps  the  most  unequivocal  act  of 
behaviour  as  heir  that  could  possibly  exist.-  And  it  is  mere 
pretence  to  say,  that  he  gave  the  money  to  his  brother,  or 
allowed  him  to  receive  it,  because  this  is  by  no  means  prov- 
ed ;  and  even  if  less  doubtful  than  it  seems,  still,  the  argu- 
ment would  be  immaterial  and  unavailing,  because,  in  point 
offset,  the  £60  heritable  debt  was  his,  as  heir  at  law,  and 
not  his  brother's,  to  whom  it  had  not  been  conveyed,  and 
the  discharge  was  as  much  a  behaviour  as  heir,  and  an  in- 
cnrring  of  the  passive  titles  as  such,  whether  the  money  was 
paid  to  another  or  directly  to  himself. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  "  that  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland,  without  prejudice, 
**  with  liberty  to  the  defender  to  produce  such  proofs 
''  as  he  can  that  James  Clerk,  on  the  30th  Sept.  1778, 
"  (date  of  discharge),  was  entitled  to  the  debt  of  £60 
**  due  by  Raitt,  or  the  trustees  of  Raitt,  mentioned  in 
the  pleadings,  reserving  such  objections  to  the  com- 
petency of  the  evidence  as  the  nature  of  the  evidence 
"  itself,  or  the  period  of  the  cause  in  which  it  is  pro- 
**  duced  may  be  liable  to." 

For  Appellant,  llay  Campbell,  Wm.  Alexander. 
For  Respondent,  Alex.  Macdonald^  Sylv,  Douglas. 


64  CASES  ON  APPEAL  FROM  SCOTLAND. 

1787.        Note. — When  this  case  came  hack  to  the  Court  of  Session,  the  Court 

sustained  the  defence  pleaded  against  the  passive  title  gesiio  pro 

8IMCXAIR  hasrede,  it  heing  observed  on  the  Bench,  that  as  the  Court  had  given 

relief  in  the  case  of  actual  service,  while  there  v^as  no  intention  to 
represent,  so  a  fortiori^  the  same  indulgence  was  due  here. 
— M.  9734. 


V, 
TODNG,  &c. 


Arthur  Sinclair  of  Masilapatam,  Esq.,  Appellant ; 

Margaret  Young,  wife  of  James  Gordon,  -v 

Younger    of    Cairston,     and    George  f  rul    t 

Andrew,      Writer    in  Edinburgh,    her  i^       ^ 
Curator,  -  .  -     J 

House  of  Lords,  20th  March  1787. 

Succession  to  Adjudications — Interest — Heritable  or  Move- 
able.— Whether  the  accruing  interest  in  an  adjudication  belongs 
to  the  heir  or  executor  ?  Held,  in  a  question  of  compensation, 
that  the  interest  accumulated  and  accruing,  in  an  adjudication,  is 
heritable,  and  belongs  to  the  heir,  and  therefore  did  not  fall  un- 
der the  husband's  jui  maritu 

Captain  Allan  was,  before  his  death,  owing  Andrew  Yoang, 
the  respondent's  father^  the  sum  of  £12,000  Scots,  (£1000 
sterling),  for  which  debt  he  adjudged  Allan's  estate  of  Cair- 
ston for  the  accumulated  sum  of  principal  and  interest, 
amounting  to  £18,305. 10s.  Scots. 

Andrew  Young  having  died,  was  represented  hj  his  only 
child,  the  respondent  Margaret  Young.  On  Captain  Allan's 
death  the  appellant  succeeded  to  his  estate,  and  being 
anxious  to  redeem  the  same  from  the  adjudication,  offered 
to  do  so ;  but  insisted  that  he  had  a  right  to  compensate  or 
set  off  against  that  part  of  the  accumulated  sum  and  inte- 
rest which  belonged  to  Margaret  Young,  a  sum  of  £300 
owing  by  her  husband,  James  Gordon,  to  him,  which  being 
refused,  he  brought  a  bill  of  suspension  to  try  the  ques- 
tion. 
July  5,  1786.  '^^^  '-'O^d  Ordinary,  of  this  date,  found  "  That  Mr.  Gor- 
"  don,  Margaret  Young's  husband,  has  right  to  the  annual- 
'*  rents  arising  from  the  accumulated  sum  in  the  adjudica* 
"  tion,  jure  mariti^  and  that  during  the  subsistence  of  the 
**  marriage ;  therefore  sustains  the  reasons  of  suspension,  as 
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"  pleaded  on  the  ground  of  compensation  and  retention."       1787. 

Bat,  on  reclaiming  petition  to  the  Court,  the  Lords  unani-    

mously  altered  the  Lord  Ordinary's  interlocutor,  and  "  Re-     ^^^^^^^^ 
"  pel  the  grounds  of  compensation  pleaded  by  the  suspender,  toung,  &c. 
**  find  the  letters  orderly  proceeded,  and  decern." — And  a^®^"  23,1785. 
reclaiming  petitioiTSigainst  this  judgment  was  refused.  ^*°'  ^^»  ^^®^' 

Against  these  interlocutors  the  present  appeal  was  brought- 

Pleaded  by  the  Appellant. — The  one-half  of  this  debt  be- 
longs to  Mrs.  Margaret  Toung  or  Gordon.  On  this  sum 
interest  runs,  and  it  therefore  follows  that  the  interest  due 
upon  that  sum  falls  under  the  jus  mariti  of  her  husband. 
For  although  an  adjudication  renders  heritable  the  accumu- 
lated sum  for  which  it  is  led,  yet  the  interest  accruing  there- 
on, from  the  time  it  becomes  due,  is  a  personal  subject,  fall- 
ing under  the  executry  like  any  other  arrear  of  rent  or  in- 
terest, and  therefore  compensation  ought  to  be  sustained  to 
that  extent. 

Pleaded  for  the  Respondents. — T\iQJus  mariti  of  the  hus- 
band oyer  his  wife's  estate,  does  not  extend  to  her  heritable 
estate.  This  right  extends  only  to  the  moveable  estate; 
and  the  adjudication  here  makes  the  debt  heritable,  so  as 
to  deprive  him  of  all  benefit,  under  his^o^  mariti,  over  the 
same.  Nor  can  he  ever  have  any  claim  over  the  interest  Of 
that  sum,  because  an  adjudication  is  a  diligence  resorted  to, 
in  order  to  recover  payment  of  the  debt  out  of  the  real  es- 
tate, and  not  to  afford  a  security  for  an  annual  income.  The 
interest,  therefore,  accruing  upon  it,  cannot  be  considered 
in  the  same  light  with  the  arrears  of  interest  in  an  heritable 
bond,  for  these  are  separated  from  the  principal  as  they  fall 
doe,  but,  in  an  adjudication,  there  is  no  obligation  to  pay  in- 
terest annually ;  and  it  has  been  long  settled,  that  the  inter- 
est accruing  on  an  adjudication  descends,  along  with  the 
prindpal,  to  the  heir,  and  therefore  is  not  covered  by  the 
jW  mariti ;  and  so  compensation  here  is  not  pleadable. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  the  Appellant,  Hay  Campbell,  William  Tait, 
For  the  Respondents,  /?.  Dundas,  Alex.  Wight, 

Note. — ^This  case  is  shortly  noticed  in  M.  5545,  but  it  does  not 

teem  to  be  noticed  that  the  case  was  appealed.     It  is  there  stated, 

that  *'  the  Court  of  Session  declined  entering  into  a  discussion  of  the 

'^  question,  as  a  departure  from  a  general  rule  so  solemnly  establish- 

VOL.  ui.  V 
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1787.        ''  ®^ '"  ^^^  *'  '^^^  ^^®  whole  sums  contained  in  a  decreet  of  adjudi- 

*'  cation,  whether  principal,  annual  rents,  or  penalties,  belonged  to 

R08B         ''  the  heir.*' 

V, 
B08X,  &c. 


[M.  14,955  et  M.  5229.] 

Mrs.  Elizabeth  Rose  of  EilraTOck,  -        Appellant; 

James  Rose,  an  Infant,  and  Francis  Russbl,  )    »^^^^  j^-. 
Advocate,  his  Guardian,        -  .        )         ^ 

House  of  Lords,  2d  April  1787. 

ScccEssioN — Heirs  Primabilt  Liable — Relief  among  Heirs — 
Heirs  whatsoever,  how  Interpreted? — Several  estates  be- 
longing to  the  same  ancestor,  were  together  conveyed  in  security 
of  debt  by  heritable  bonds.  Part  of  the  estate  descended,  after 
his  decease,  to  the  heir  of  line,  and  another  to  the  heir  male. 
Held,  reversing  the  judgment  of  the  Court  of  Session,  that  the 
heir  male  has  not  relief  against  the  heir  of  line,  in  so  far  as  the 
bonds  are  charged  on  his  estate. 

The  barony  of  Eilravock,  along  vnth  other  estates,  be- 
longed to  the  family  of  Rose,  the  investitures  in  which,  for 
the  last  500  years,  had  stood  destined  to  heirs  male^  and 
had  descended  from  father  to  son,  without  interruption,  till 
the  death  of  Hugh  Rose  in  1600.  After  this,  it  had  de- 
scended in  the  same  manner  to  the  fourth  Hugh  Rose,  the 
appellant's  brother,  who  died  in  1782  without  issue,  leaving 
the  appellant,  his  sister  and  heir  of  line,  the  heir  male  be- 
ing the  respondent,  who  was  a  grandson  of  their  granduncle. 
According  to  the  old  investitures,  the  latter  was  entitled  to 
succeed  as  heir  male,  and  claimed  the  estate  accordingly. 
But,  in  consequence  of  an  alteration  of  the  investitures  during 
the  possession  of  the  latter  series  of  heirs,  between  1600 
and  1782,  chiefly  for  the  special  purpose  of  creating  votes, 
a  new  order  of  heirs  was  introduced.  The  way  this  is  usual- 
ly done  is,  by  first  separating  the  property  from  the  supe- 
riority. And  in  doing  this,  in  the  present  instance,  the 
property  and  Barony  of  Kilravock  was  conveyed  by  feu 
charter  to  a  Lewis  Rose,  whom  failing,  to  return  to  him,  the 
said  Hugh  Rose,  "  and  his  heirs  and  assignees  whatsoever.^* 
In  the  conveyance  of  the  superiority,  the  same  terms  of  des- 
tination were  used,  "  to  four  gentlemen  named  in  liferent. 
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"  and  to  himself  and  his  heirs  and  assignees  whatsoever  in       1787. 
"fee."    PreyioQs  to  executing  these  deeds,  Hugh  Rose,    ^— — 
then  in  possession,  obtained  a  charter  from  the  Crown,  con*       '^^' 
Teying  these  estates  to  himself  and  his  heirs  male,  and    bosb,  &c. 
asHffnees  whatsaevert  the  object  of  which  evidently  being, 
to  enable  him  to  grant  freehold  qualifications.    Infeftment 
was  not  taken  in  direct  terms  of  the  grant ;  but,  in  the  above 
conveyances,  it  was  assigned  over  in  a  manner  to  suit  the 
piirpo«)e  for  which  they  were  granted.    When  Lewis  Rose, 
in  1775,  came  to  recover  the  property  of  the  barony  of 
Kilravock  to  the  appellant's  brother,  the  draft  had  been 
drawn  oat  so  as  to  stand  thus, — to  Hugh  Rose  and  his  heirs 
male  and  assigns  whatsoever,  and  in  these  terms  it  was  en- 
grossed, when  Hugh  Rose  ordered  it  to  be  altered  to  the 
following, — "  to  himself  and  the  heirs  male  or  female  of  his 
"  body ;  whom  failing,  to  the  other  nearest  and  lawful  heirs 
"  male  or  female,  and  assigns  whatsoever."    In  a  letter  to 
his  sister,  it  further  appeared  that  he  wrote  her, — "  Tour  Feb.  23, 1776. 
"  apprehensions,  should  the  worst  of  events  possibly  happen, 
"  of  falling  into  the  hands  of  collaterals,  are  perfectly  ground- 
"  less,  as  the  only  deed  yet  executed  by  me,  has  conveyed  it 
"  expressly  in  your  favour." 

In  an  action  of  reduction  brought  by  the  appellant,  to  re* 
dace  her  brother's  service  as  heir  male  of  her  father  in  the 
barony  of  Sjiravock,  which  stood  previously  destined  to  her 
brother,  and  his  nearest  heirs  male  or  female  whatsoever, 
and  to  have  it  declared  that  she  had  right  to  succeed  to  the 
Bune  B&  heiress  of  line,  the  Court  held,  by  two  interlocu-Mar.11,1784. 
tors,  that  the  old  investitures  to  heirs  male  were  vacated  ^o^-2^>  17^- 
by  the  above  deeds,  "  to  heirs  and  assignees  whatsoever," — 
that  this  term  was  to  be  interpreted  according  to  its  strict 
and  technical  meaning,  without  reference  to  the  former 
deeds,  and  this,  notwithstanding  it  was  contended,  that  from 
the  very  nature  of  these  deeds,  there  could  not  be,  and  was 
no  intention  of  changing  the  destination  of  the  estate,  and 
consequently,  the  Court  held  that  the  barony  of  Kilravock, 
both  property  and  superiority,  descended  to  the  appellant 
as  heir  of  line ;  but  that  the  lands  of  Easter  Geddes,  Flem- 
ington,  and  Nairn,  descended  to  the  respondent  as  heir 
male. 

A  second  question  then  occurred,  as  to  the  debts  of  the 
deceased,  with  which  the  whole  estates  were  burdened. — 
There  was  an. heritable  bond  of  £7000  over  Kilravock, 
Easter  Geddes,  Flemington,  and  Nairn ;  another  of  £5000 
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1787.       ^^^^  Kilravocky  Easter  Geddes,  Flomington,  but  not  over 
Nairn ;  and  £1000  over  Kilravock  and  Easter  Geddes,  but  not 


ROSE  over  Flemington  or  Nairn.  Counter  action  was  brought  by 
BOSK  &c.  ^^^  respondent,  in  which  he  contended  that  the  whole 
debts  which  affected  the  estates  of  Easter  Geddes  and 
Flemington,  which  descended  to  him  as  heir  male^  must  be 
paid  by  the  appellant  as  heir  general,  or  out  of  the  estates 
which  she  took  in  that  character.  Thus  an  abstract  ques- 
tion of  law  arose,  Whether  these  parties  were  obliged,  as 
between  themselves,  to  contribute  towards  the  discharge  of 
the  debt  proportionally,  according  to  the  value  of  the  es- 
tates by  them  severally  taken  ;  or  if  the  heir  general,  or  of 
line,  is  obliged  to  pay  the  whole,  in  case  the  estate  she  takes 
be  sufficient  for  that  purpose,  leaving  the  estate  taken  by  the 
heir  male  completely  free  ? 

Jan.  17, 1786.  Of  this  date,  the  Court  held :  "  That  where  the  heritable 
"  debts  are  secured  upon  the  estates  descendible  to  the  heir 
*'  of  line,  and  also  upon  the  estates  descendible  to  the  heir 
"  male,  that  the  heir  male  is  by  law  entitled  to  a  total  re- 
*'  lief  of  these  debts  from  the  heir  of  line."     And  this  judg- 

Jan.  19,  •— —  ment  was,  on  reclaiming  petitions,  afterwards  adhered  to. 
ec.  8,  Against  the  latter  interlocutor  the  appellant  appealed, 

and  a  cross  appeal  was  also  brought  against  the  interlocutors 
of  11th  and  23d  March  by  the  respondent. 

Pleaded  by  the  Appellant. — 1.  An  heir,  whatever  be  his 
character,  can  only  take  up  the  estate  by  succession  tantum 
et  tale  as  it  was  in  his  ancestor,  encumbered  with  all  the 
debts  with  which  his  ancestor  had  specially  charged  it,  and 
hence,  the  general  rule  of  law  is,  that  one  who  takes  an  es- 
tate by  descent,  must  pay  the  debts  with  which  that  estate 
is  specially  burdened,  without  recourse  against  those  who 
take  other  parts  of  the  estate,  descending  from  the  same 
ancestor,  under  a  different  title.  Thus  the  heir  in  heritage 
must  pay  all  debts  heritably  secured,  without  recourse 
against  the  executors.  Thus,  also,  if  an  heritable  debt  be 
secured  upon  one  estate  only,  descending  to  the  heir  male, 
it  must  be  paid  by  him  without  recourse  upon  the  heir  of  line, 
though  the  heir  of  line  takes  another  estate,  descending  to 
him  as  such,  from  the  same  ancestor.  The  principle  there- 
fore of  discharging  proportionally,  according  to  the  value  of 
their  respective  estates  burdened,  is  the  only  one  consistent 
with  justice.  2.  As  to  the  property,  the  interlocutors  on 
this  branch  of  the  case  ought  to  be  affirmed,  because  it  is 
quite  clear,  whatever  was  the  nature  of  the  investiture  pre- 
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Tiooslyy  that  this  was  changed  from  a  male  foe^  to  '^  heirs       1787. 

whatsoever  ;"  and  it  is  no  answer  to  this  to  say,  that  the 

deeds  by  which  this  was  done,  were  merely  intended  to  serve  ^^^' 
a  temporary  purpose,  because  after  that  purpose  was  served,  rose,  &c. 
it  was  then  that  the  proprietor  manifested  an  intention,  and 
in  point  of  fact  did  alter  his  deed  after  it  was  engrossed,  so  as 
to  include  "  his  heirs  and  assignees  whatsoever."  This 
clear  intention,  on  his  part,  to  alter  the  destination,  is  fur- 
ther corroborated  by  the  letter  written  to  the  appellant. 

PUaded  by  the  Respondents, — 1.  It  is  an  established 
rule,  that  the  heir  of  line  must  be  first  discussed,  and  is 
liable  primarily  for  the  debts  of  the  predecessor.  The  heir 
of  line  is  the  heir  general,  and  eadam  persona  cum  de/uncto, 
and  so  generally  liable  for  his  debts.  The  heir  special,  by 
deed,  is  accounted  a  stranger,  and,  consequently  not  liable 
for  the  debts  of  the  deceased,  whatever  these  be.  The  heir 
of  line  or  general  must  first  be  discussed,  before  the  heir 
special  or  heir  male  can  be  called  on.  It  is  only  when  the 
proper  estate  of  the  heir  of  line  fails,  that  recourse  can  be 
had  against  his  estate  for  the  ancestor'^s  debts.  And  if  this 
right  of  discussion  between  heirs  is  to  be  regarded  at  all,  it 
necessarily  implies  relief  to  this  extent.  2.  In  regard  to  the 
barony  of  Kilravock.  The  term  heirs  whatsoever  is  flexible 
in  its  nature.  It  has  no  fixed  and  invariable  meaning,  but 
denotes  heirs  of  any  kind,  consequently,  its  use  here  applied 
perfectly  to  the  state  of  the  ancient  investiture,  which  was 
conceived  to  heirs  male.  By  the  later  use  of  heirs  whatsoever, 
therefore,  it  was  not  intended,  and,  in  point  of  law,  it  did  not 
change  the  destination  of  heirs  male,  but  embraced  such  a 
destination.  Besides,  these  deeds  being  obviously  granted  to 
serve  a  mere  temporary  and  political  purpose,  were  not,  and 
could  not  be  evidence  of  a  deliberate  intention  to  alter  the 
destination  from  heirs  male  to  heirs  whatsoever. 
After  hearing  counsel,  it  was 

Ordered,  that  the  interlocutors  of  the  11th  of  March  1784, 
in  so  far  as  the  same  sustains  the  reasons  of  reduction 
as  to  the  property  of  the  lands  and  barony  of  Kilravock, 
be  affirmed,  and  that  the  interlocutors  of  the  26th 
November  1784,  be  also  afiSrmed  ;  and  that  the  inter- 
locutors of  the  17th  and  19th  of  January,  and  the  in- 
terlocutors pronounced  on  the  8th  of  December,  and 
signed  the  9th  December  1786,  bo  reversed.  A  declar- 
ation was  made,  that  the  Court  of  Session  was  ordered 
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1787.  ^0  S^^^  ^^  neceaaary  directions  for  carrying  the  jadg- 
ment  into  execation. 


BOULTON,  &C. 

V. 

HAMBVIELD, 


For  the  Appellant,  Alex^  Wight^  Geo.  Fergtison. 
&c.  For  tho  Respondents,  Ilay  Campbell,  R.  Dundaa. 

Note. — In  a  later  case,  Molle  v.  Riddle,  the  same  point  as  ocean 
in  the  first  branch  of  this  case,  nvas  decided  13th  December  181  Ij 
Fac.  Coll. 


Matthbw  Boulton,  Esq.  and  Others,  ^ 
Creditors  of  Samubl  Garbbt,  late  of  f 
Birmingham,    and   of    Prestonpans,    in   C^PP^^u^nts: 

Scotland,^Merchant,  a  Bankrupt,        •      -f 

Messrs.  Mansfield,  Ramsay,  &  Co.  of  ] 
Edinburgh,  Bankers ;  Messrs.  Douglas, 
Heron  &  Co.,  late  Bankers  in  Ayr ;  and 
Walter  Hogg,  Trustee  for  the  Creditors 
of  Samuel  Oarbet  &  Co.  of  Carron 
Wharf,  .  .  .  . 


Respondents. 


House  of  Lords,  18th  April  1787. 

Copartnery. — An  agreement  dissolyed  a  Company,  and  transferred 
the  retiriog  partner's  interest  in  stock,  &c.  of  the  concern,  to  the 
other  partners,  but  prorided  that  he  was  still  to  have  a  sbare  of 
the  profits  of  the  concern.  In  a  question  with  creditors,  held, 
that  the  person  so  retiring  was  still  a  partner  of  the  firm,  and 
liable  as  such. 

A  copartnership  was  entered  into  by  Samuel  Garbet  and 
Dr.  John  Roebuck,  of  Birmingham  in  1750,  for  the  period 
of  40  years,  and  had  subsisted,  and  had  been  carried  on 
under  the  firm  of  "  Roebuck  and  Garbet"  until  the  year 
1766.  The  object  of  the  firm  was,  the  manufacture  of  aqua- 
fortis, and  refining  gold  and  silver,  chiefiyoriginating  with  the 
invention  and  discoveries  of  Dr.  Roebuck,  and  which  manu- 
facture was  carried  on  in  Birmingham.  The  Company  had 
besides,  other  works  at  Prestonpans,  in  Scotland,  principaUy 
for  making  oil  of  vitriol. 

In  January  1766,  James  Farquharson,  one  of  their  clerks. 
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was  taken  into  the  parternersliip  at  the  Birmingham  branchy       1787. 
which  was  thereafter  carried  on  nnder  the  firm  of  **  Samuel 


Garbet  Sr  Co.:**  but  the  social  name  continued  as  before ®*^'^^'*'^''»  ^^' 
in  regard  to  the  Prestonpans  branch,  until  September  of  hansfield, 
that  year;   when  a  new  agreement  was  entered  into  by  Dr,        &<^« 
Eoebuck  and  Mr.  Garbet.     This  agreement  recited  the  ar- 
ticles of  copartnery,  and  set  forth,  that  it  had  now  become 
inconrenient  to  the  parties  to  carry  on  the  said  trade  and 
firm  any  longer  in  copartnership ;  and  therefore  that  they 
had  agreed  that  the  articles  of  copartnership  should  thence- 
forth cease  and  determine ;  but  that  the  said  parties  should, 
notwithstanding,  be  equally  entitled  to  the  benefit  of  the 
said  trade  for  time  to  come ;   and  that  Mr.  Garbet  should 
carry  on  the  said  trade  for  the  term  and  purposes  aftermen- 
tioned,  without  the  interference  of  Dr.  Roebuck. 

It  appeared  that  Dr.  Roebuck,  according  to  a  settled  ac- 
count, was  indebted  to  the  copartnership  over  and  above  his 
share  of  the  stock  and  property  of  the  concern,  in  the  sum 
of  £3587.  6s.  7d.     And  it  was  mutually  agreed  on  that  the 
partnership  should  be  dissolved,  as  if  the  same  had  never 
been  entered  into,  Dr.  Roebuck,  on  his  part,  assigning  and 
conveying  to  Garbet  all  his  part  and  share  in  the  debts, 
stock,  property,  &c.  of  the  Company.     The  agreement  fur- 
ther provided,  that  Mr.  Garbet  was  to  carry  on  this  trade 
for  50  years,  without  any  molestation  from  Dr.  Roebuck  ; 
the  Utter,  on  his  part,  binding  himself  that  he,  during  that 
term,  should  not  carry  on  any  such  trade.    It  was  also  sti- 
pulated that  Mr.  Garbet  was  to  keep  books  of  the  concern, 
which  were  to  be  accessible  only  to  Dr.  Roebuck  or  his  ez- 
ecntors ;  and  that  the  profits  therein,  so  far  as  applicable  to 
Dr.  Roebuck's  interest,  were  to  go  in  the  first  place  to  ex- 
tinguish the  foresaid  debt  of  £3587.  6s.  7^d ;  and  not  until 
then  was  he  to  uplift  any  profit  out  of  the  concern.     The 
deed  contained  a  disposition  and  assignation  to  the  Preston- 
pans works. 

After  this  agreement,  the  social  name  of  the  firm  of 
*'  Roebuck  and  Garbet,"  was  laid  aside  ;  and  the  business, 
both  at  Birmingham  and  Prestonpans,  carried  on  by  Mr. 
Garbet;  but,  in  point  of  fact,  it  appeared  that  after  this 
date,  Mr.  Garbet  used  the  same  firm  at  Prestonpans 
as  had  been  done  at  Birmingham, — namely,  "  Samuel  Gar- 
'*  bet  &  Co ;''  and  bills  were  drawn  and  accepted  in  this 
form  both  at  Birmingham  and  Prestonpans.  In  the  latter 
place  the  business  was  entirely  managed  by  Mr.  Downie. 
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17S7.  ^^   1772,  James   Farqaharson  became  bankrupt,   after 

........^    which,  the  addition  of  '*  Company"  to  the  name  of  Samuel 


BoiTLTOK,  S:c.  Garbet,  in  the  Birmingham  branch,  was  dropt. 
^ .  ^^L,,  ^  Mr.  Garbet  himself  became  bankrupt  in  1782  ;  and  a  com- 
&c.  mission  of  bankruptcy  was  issued  by  the  name  of  ''  Samuel 
"  Garbet  of  Birmingham,  merchant,"  in  consequence  of 
which,  the  works,  effectSi  &c.  at  Birmingham  were  seized 
and  sold,  and  the  proceeds  distributed  as  the  private  estate 
of  Mr.  Garbet. 
1782.  A  sequestration  was  also  at  same  time  issued  under  the 
bankrupt  act,  12  Geo.  IIL  c.  72,  in  Scotland — the  petition 
on  which  being  presented  in  name  of  the  respondents,  Mans- 
field and  Company,  and  Douglas,  Heron  and  Company,  as 
creditors  of  the  said  Samuel  Garbet^  wherein  it  was  set 
forth,  that  Mr.  Garbet  bad  for  many  years  carried  on  busi- 
ness in  England  and  Scotland,  under  the  name  of  Samuel 
Garbet  and  of  Samuel  Garbet  and  Company ;  but  nothing 
was  stated  about  Dr.  Roebuck  being  a  partner.  But  at  the 
first  meeting  of  creditors  which  took  place  in  Scotland,  it 
was  brought  under  the  notice  of  the  meeting,  that  Dr.  Roe- 
buck had  all  along  been  a  partner  of  the  trade  at  Preston- 
pans,  and  that  the  effects  were  consequently  first  liable  to 
payment  of  the  joint  debts.  The  creditors  who  made  this 
allegation  further  stated,  that  as  they  were  copartnery  cre- 
ditors, they  had  a  deep  interest  in  the  matter.  It  was  agreed 
that  the  sequestration  should  proceed  as  it  stood,  and  the 
estate  be  converted  into  money,  reserving  all  objections  and 
all  prior  claims  until  the  distribution  thereof. 

The  respondent,  Mr.  Hogg,  being  elected  trustee,  pro- 
ceeded to  realize  the  whole  estate ;  which  being  done,  he 
brought  the  present  action  of  multiplepoinding  to  try  the 
question  between  the  two  competing  class  of  creditors. 

The  appellants  were  the  private  creditors  of  Samuel  Gar- 
bet alone  ;  and  contended,  That  money  in  the  hands  of  tho 
trustee,  as  arising  from  the  private  estate  of  Samuel  Garbet, 
must  be  distributed  among  his  creditors  rateably. 

The  respondents,  on  the  other  hand,  maintained  that  the 
money  arose  from  the  joint  estate  of  Roebuck  and  Garbet, 
that  between  these  two  gentlemen  there  was  still  a  subsist- 
ing copartnership,  notwithstanding  the  deed  of  dissolution  and 
agreement  in  September  1766 ;  that  the  copartnership  had 
not,  in  point  of  fact,  been  dissolved  by  that  deed  ;  and  that, 
at  all  events,  such  deed  could  have  no  effect,  as  latent  and 
not  published,  to  alter  the  responsibilities  in  a  question  with 
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creditOFB;  consequendy  the  funds  fell  to  be  distributed  a-       1737. 
mong  the  copartnery  creditors  in  the  first  place.  


The  respondents,  Mansfield,  Ramsay  and  Company,  fur-BouLToN,  &c. 
ther  stated,  that  their  demand  arose  for  a  balance  of  a  cur-  «.^.^\„,„ 
rent  account  between  them  and  Roebuck  and  Garbet,  com-        &c. 
roencing  in  1765,  when  that  partnership  certainly  subsisted. 
That  they  had  no  intimation  of  Dr.  Roebuck's  leaving  the 
concern  in  1766;  and  that  they  continued  to  advance  money 
from  time  to  time  upon  account  with  Downie,  their  Preston- 
pans  manager,  whose  letter  was  produced,  acknowledging  Sept.24,1 766. 
receipt  of  "  my  accounts  for  Messrs.  Roebuck  and  Garbet," 
up  to  1773 ;  but  nothing  was  adduced  to  show  that  this  firm 
wa8  used  as  a  signature. 

Douglas,  Heron  and  Company's  (the  other  respondents) 
demand  arose  upon  an  account  for  money  advanced  by  them 
from  time  to  time,  commencing  in  August  1771,  which  in 
their  own  books  was  titled  simply  ^'  Patrick  Downie  of 
Prestonpans ;"  and  they  produced  a  letter  signed  *'  Samuel 
Garbet  and  Company,"  dated  7th  Jan.  1771,  whereby  they 
engaged  to  be  answerable  for  any  money  advanced  to  Mr. 
Downie ;  and  likewise  produced  four  bills,  two  of  which 
were  accepted  by  Samuel  Garbet  and  Co.,  and  the  other  two 
by  Samuel  Garbet. 

Mr.  Hogg  farther  claimed  on  the  same  ground,  as  trustee 
for  Samuel  Garbet  and  Company,  who,  he  alleged,  were 
creditors  of  Roebuck  and  Garbet,  which  company  was  con- 
tinued by  Samuel  Garbet  and  Co.,  Roebuck  being  all  the 
time  a  partner  in  that  concern. 

The  case  was  reported  by  the  Lord  Ordinary  to  the  Court. 
The  Lords  at  first  found  for  the  appellant,  on  the  ground 
that  the  partnership  with  Roebuck  was  dissolved,  but  on  re- 
claiming petition  the  Court,  of  this  date,  pronounced  this  Nov.  21 1786. 
interlocutor :  "  The  Lords  having  advised  this  petition,  with 
"  answers  thereto  for  Matthew  Bolton  and  other  creditors  of 
"  Samuel  Garbet,  and  having  also  considered  the  correspon- 
"dence  that  passed  between  the  petitioners  and  Messrs. 
"  Garbet  and  Co.  of  Prestonpans  and  their  managers,  both 
"  prior  and  posterior  to  the  period  when  the  petitioners 
"  granted  them  the  cash  accounts,  and  that  the  articles  and 
"  agreement  entered  into  between  Dr.  Roebuck,  and  Samuel 
"  Garbet,  partners  of  said  company,  dated  26th  September 
''  and  14th  October  1766,  was  a  latent  and  i^ecret  deed,  un- 
"  known  to  the   petitioners  (respondents) ;    and  therefore 
"  find  that  the  petitioners  (respondents)  are  preferable  upon 
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1787.       <*  the  snbjects  and  fands  in  medio  to  the  private  creditors  of 
''  the  said  Samuel  Garbet ;  and  remit  to  the  Lord  Ordinary 


BooLTOK.  &c. ,.  ^^  proceed  accordingly/* 
HANSFiELD,       Upon  tho  Separate  petition  of  Douglas,  Heron  and  Co. 

^^*        the  Lords  pronounced  an  interlocutor,  of  same  date,  in  the 
N0..21.1786.  ^^^  ^^^^3^ 

And  upon  the  petition  of  the  respondent  Mr.  Hogg,  they 
remitted  the  same  to  the  Lord  Ordinary,  to  do  therein  as  ho 
might  deem  just.    The  Lord  Ordinary  thereafter  preferred 
Dec.  13, 1786.  Mr.  Hogg  pari  pcusu  mth  the  other  respondents.* 

Against  these  interlocutors  the  present  appeal  was 
brought. 

Pleaded  for  the  Appellants. — The  only  question  is. 
Whether  the  property  and  effects  at  Prestonpans  belonged, 
at  the  date  of  the  sequestration  awarded  against  Samuel 
Garbet,  to  him  singly,  or  to  him  and  Dr.  Iloebuck  jointly,  in 
copartnership  ?  By  the  deed  of  1766,  it  is  most  clearly 
shown,  that  the  partnership  which  previously  existed  be- 
tween them  was  thereby  dissolved ;  and  that  Dr.  Roebuck 
had  actually  conveyed  and  disponed  to  Garbet  his  share  of, 
and  all  interest  in  the  stock,  property,  utensils,  &c.  at 
Prestonpans,  which  thereupon  became  vested  in  him  only. 
And  there  is  no  evidence  whatever  to  show  that  this  was 
other  than  a  real  bona  fide  transfer  of  the  whole  estate  from 
Dr.  Roebuck  to  Mr.  Garbet.  Nor  is  it  proved  that,  after 
this  event  and  transaction,  that  the  firm  of  Roebuck  and 
Garbet  was  ever  used,  or  that  Dr.  Roebuck  ever  interfered 
in  the  concern  as  joint  proprietor  or  partner.      On  the  con- 

*  Note  on  Lord  President  Campbell's  Papers  as  to  the  grounds 
of  the  judgment  in  the  Court  of  Session. 
President  Campbell. — "  See  Downie's  letter,  24th  September!  766. 
Balance  then  as  high  as  ever.  This  was  two  days  before  the  dissolu- 
tion on  2Gth  September.  Correspondence  read  over — ^in  same  tenor. 
Garbet's  letters  conceal  dissolution.  Doubt  if  partnership  trulj 
dissolved.  Letters  always  mention  a  company. — Petitioners  de- 
ceived— Fraud. — Latent  deed. — Garbef  s  creditors  cannot  take  ad- 
vantage of  it." 

Lord  Braxfibld. — '*  Clear  that  former  copartnery  dissolved,  and 
no  new  company  created.  But  now  clear  for  altering  the  interlocu- 
tor.—This  agreement  may  regulate  matters  between  those  two  per- 
sons ; — but  of  great  importance  to  credit  that  the  public  should  be 
apprised  of  any  dissolution.  Common  mode  is  to  intimate  in  News- 
papers. Dr.  Roebucky  in  question  with  creditors,  must  be  held  as 
a  partner  still.'' 
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trarj,  Mr.  Garbet  assumed  to  be,  and  continued  the  sole       1787, 
owner,  down  to  his  bankruptcy.    And  it  is  no  answer  to  this 


tosaj,  that  as  by  that  deed,  Dr.  Roebuck  was  to  have  a^^'<*"»  ^^' 
share  of  the  profits,  that  therefore  he  continued  a  partner,  xansf'tbld 
and  as  such  was  liable,  because  this  was  merely  a  share  to  be        &c. 
paid  him  for  a  certain  purpose,  and  can  have  no  more  effect 
than  if  Garbet  had  engaged  to  give  him  an  annuity,  or  to 
pay  him  a  specific  sum  for  renouncing  the  copartnership  in 
his  favour. — Further,  there  was  no  obligation  in  law,  which 
made  it  necessary  to  publish  the  dissolution  of  the  copart* 
nery  to  the  world ;  and  the  acknowledged  fact  of  the  partner* 
Bhip  being  laid  aside,  was  sufficient  notification  to  all  con- 
cerned. 

PUaded  far  the  Respondents.^^The  agreement  1766  did 
not  dissolve  the  copartnership  between  Dr.  Roebuck  and 
Mr.  Garbet.  The  terms  of  that  deed  do  not,  in  themselves, 
import  such  a  dissolution,  and  the  subsequent  conduct  of  the 
parties  shows  it  was  not  intended  to  have  that  result.  The 
funds  in  dispute  are  therefore  company  funds,  and  must  be 
applied,  in  the  first  place,  to  pay  the  respondents,  who  are 
company  creditors.  But  even  if  this  deed  did,  in  point  of 
fact,  dissolve  the  company,  still,  in  consequence  of  the  con* 
cealment  of  this  from  the  public,  and  the  transacting  busi- 
ness with  the  respondents  as  if  the  company  still  subsisted, 
was,  on  the  part  of  Mr.  Garbet,  grossly  fraudulent,  so  as  to 
deprive  his  private  and  individual  creditors  from  deriving 
any  benefit  from  it.  Because  the  dissolution  of  the  co- 
partnership never  having  been  made  public,  but  having  re- 
mained a  private  and  latent  transaction,  Dr.  Roebuck  stands 
bound  to  the  respondents  for  their  whole  debt,  reserving  his 
reUef  against  Mr.  Garbet  himself,  or  his  creditors  claiming 
throngh  him ;  and,  in  virtue  of  this  right  of  relief,  the  re- 
spondents, as  creditors  to  the  Doctor,  are  preferable  over 
the  funds  in  dispute. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  the  Appellants,  Ilay  Campbell^  John  Scottf  Arch. 

Campbell. 
For  the  Respondents,  R.  Dundae^  Edw.  Bearcroft^  W. 

Miller, 

NoTE.«-Unreported  in  Court  of  Session. 
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1787. 

.    Alex.  Cuthbert,  Esq.,  and  Chas.  Innbs,  W.S.  Appellants; 


*^""c  *"^'  Mrs.  Anstruther  Patbrson  &  Philip  An- 


FATEB80N, 
&0. 


RS.  Anstruther  Patbrson  &  Philip  An-  ) 

STRUTHER  Paterson,  Esq.,  her  Husband, )  ^««P<>»w^^*- 

House  of  Lords,  23d  April  17S7. 

Entail. — Held,  that  where  an  entail  was  declared  ineffectual 
against  creditors,  in  consequence  of  not  enumerating  the  irritant 
and  resolutive  clause,  and  not  being  recorded,  that  it  could  not  be 
held  good  against  a  purchaser  of  the  estate. 

It  was  decided,  ante  p.  51,  in  the  entail  of  Paterson  of 
Eccles,  that  the  entail  was  not  good  to  protect  against 
creditors. 

The  estates  were  afterwards  sold  to  the  appellant,  and, 
on  examining  the  title,  he  was  pleased  to  start  the  objection, 
that  although  the  entail  was  found  not  a  good  entail  against 
creditors,  it  did  not  follow  that  it  was  not  a  good  entail  a- 
gainst  a  sale  of  the  estate.  That  by  the  act  1685,  a  dis- 
tinction would  appear  to  be  made  between  creditors  and 
purchasers.  On  the  part  of  the  respondent,  it  was  contend- 
ed that  there  was  no  proper  distinction,  such  as  the  appel- 
lant founded  on  in  the  act,  because  tailzies  not  having  in/ 
sorted  therein  the  proper  irritant  and  resolutive  clauses,  and 
not  being  recorded,  are  ineffectual  both  against  purchasers 
as  well  as  against  creditors.  Besides,  Mrs.  Anstruther 
Paterson  is  the  last  heir  of  entail  in  the  deed,  and  could, 
even  supposing  the  entail  had  been  good,  have  sold  the 
estate,  and  is  now  in  a  situation  to  give  a  good  title  to  tho 
purchaser. 
Feb.  23,1787.  The  Court,  of  this  date,  pronounced  the  following  inter- 
locutor:— ^*  Having  advised  this  information  for  the  parties, 
''  the  Lords  repell  the  reasons  of  suspension,  find  the  letters 
*'  orderly  proceeded,  and  decern." 

Against  this  interlocutor  the  present  appeal  was  brought. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellants,  R.  Dundas^  Alex,  Wight 

For  Respondents,  Hay  Campbell,  J.  Anstruther. 
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Honourable  W.  Elphinstonb,  -  Appellant; 

Campbell  and  Others,  -  -  Respondents,  v, 

CAMPBELL, 
&C. 

House  of  Lords,  30th  April  1787. 

Right  of  Yonifa.— Whether  a  conrejance  of  a  soperioritj  of 
lands  held  under  strict  entail,  conferred  a  substantial  right  of 
Toting ;  or  was  a  mere  nominal  and  fictitious  creation  of  a  right, 
resorted  to  for  the  purpose  of  giring  a  right  to  rote  for  a  member 
of  Parliament  ? 


At  the  Michaelmas  court,  held  for  the  county  of  Renfrew, 
within  a  few  days  of  an  approaching  election  of  a  member 
to  serve  in  Parliament,  for  the  county,  the  appellant  claimed 
to  be  enrolled  as  a  freeholder,  upon  a  life-rent  right  of 
superiority,  and  produced  the  following  titles,  viz.  Ist,  Char- 
ter by  the  crown  in  favour  of  John  Shaw  Stewart,  Esq.  of 
Greenock.,  one  of  the  candidates,  and  an  heir  of  entail  to 
Sir  John  Shaw,  late  of  Greenock,  dated  3d  Feb.  1774,  con- 
taining, inter  alia^  the  twenty  merks  land  of  old  extent  of 
Fynart,  part  of  the  barony  of  Greenock.  2d.  Disposition 
by  the  said  John  Shaw  Stewart  to  the  appellant,  the  Hon- 
oarable  Mr.  Elphinstone,  in  liferent,  dated  16th  April  1785, 
of  the  said  twenty  merk  land  of  Fynart,  with  an  exception  of 
the  property,  which  bad  been  recently  separated  from  the 
superiority*  in  the  usual  manner,  by  a  trust  feu.  3d.  Sasine 
thereon  in  liferent,  dated  22d  April  1785. 

It  was  stated  by  the  appellant,  that  the  lands  contained 
in  this  disposition  were  retoured  to  a  forty  shilling  land  of 
old  extent  and  upwards,  by  the  retour  of  James  Shaw  of 
Greenock,  dated,  October  1594. 

The  respondents  thought  proper  to  challenge  this  title 
as  nominal  and  fictitious,  in  so  far  as  it  gave  the  appellant 
no  real  property  in  the  lands ;  but  were  titles  devised  and 
completed,  solely  with  the  view  of  voting. 

The  respondents  farther  objected,  that  when  the  statutes 
of  1661  and  1681,  relative  to  the  qualification  of  electors, 
were  passed,  the  legislature  had  no  idea,  and  did  not  foresee 
that  so  bad  a  use  could  be  made  by  them,  as  to  make  them 
the  handle  of  creating,  a  number  of  freehold  qualifications 
^pon  one  estate,  by  granting  wadsets  and  liferent  convey- 
ances of  the  superiority  to  difierent  pergons,  merely  to  en- 
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1787.       able  them  to  rote  in  elections  of  members  of  Parliament. 

"""^~~    The  idea  of  the  legislature,  in  those  dajs,  was  to  annex  the 

PHiNSTOMB  j.jg|j^  Qf  voting  to  real  landed  property ;  the  only  superiori- 

CAMPBELL,  ties  then  existing  were  real  and  substantial  estates ;  and  no 

'         such  thijQg  was  then  known  or  dreamed  of,  as  for  one  and 

the  same  person  to  have  three  or  more  votes  in  a  county,  be* 

cause  he  happened  to  be  possessed  of  three  or  more  forty 

shilling  lands.    But  the  objection  came  with  the  more  force, 

when  it  applied  to  the  grantor  of  a  liferent  superiority,  who 

was  expressly  prohibited  from  alienating,  by  the  fetters  of 

an  entail,  of  the  estate  so  alienated. 

Mar.  1, 1787.     The  Court  of  Session  pronounced  this  interlocutor: — "  The 

Lords  having  advised  this  petition  and  complaint,  with  the 
answers  thereto,  replies,  duplies,  and  writs  produced ;  they 
find  the  respondent'^s  qualification  is  nominal  and  fictitious; 
"  sustain  the  objection  to  his  enrolment ;  find  that  the  free- 
holders did  wrong  in  enrolling  the  respondent  on  the  roll 
of  freeholders  of  the  county  of  Renfrew ;  therefore  grant 
warrant  to,  and  ordains  the  Sheriff  clerk  of  the  said  county 
to  expunge  the  name  of  the  said  Mr.  William  Elphinstone, 
the  respondent,  from  the  said  roll,  and  decern." 
Against  this  judgment  the  present  appeal  was  brought. 
Pleaded  Jbr  the  Appellant — Although  the  appellant  has 
only  an  estate  for  life  in  the  lands  on  which  he  claimed  to 
be  enrolled  as  a  freeholder;  and  although  the  yearly  profits 
of  that  estate  are  trifling  in  point  of  value,  yet  he  is  equally 
entitled  to  the  privileges  of  a  freeholder,  as  any  person  who 
is  vested  in  the  fee  of  the  estate  of  the  greatest  yearly 
value. 

By  the  original  constitution  of  Scotland,  at  least  as  far 
back  as  information  can  be  got  from  authentic  history  or  re- 
cord, all  the  immediate  vassals  of  the  crown  were  obliged, 
without  distinction,  to  give  attendance  in  the  King's  great 
council  of  Parliament.  The  subordinate  vassals  neither 
were  obliged  nor  had  a  title  to  appear  in  that  assembly. 
They  sat  in  the  courts  of  the  barons  under  whom  they  held 
their  lands,  and  were  understood  to  be  sufficiently  repre- 
sented and  protected  by  them.  Even  the  taxation  imposed 
upon  land  by  Parliament  was,  in  the  first  instance,  laid 
upon  the  immediate  vassals  of  the  crown  alone,  although 
they  were  at  the  same  time  allowed,  in  their  own  courts,  to 
levy  a  certain  proportion  from  their  vassals  retainers. 

In  process  of  time  the  number  of  the  immediate  tenants 
of  the  crown  became  so  great,  and  the  estates  held  by  some 
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of  them  were  so  small,  as  to  render  it  necessary  to  relax,  in       1787. 
some  degree,  from  the  rigour  of  the  ancient  law.     Statutes 


ELPHINSTOMC 


V. 


were  accordingly  passed  in  the  reigns  of  James  II.  and 
James  the  lY.  of  Scotland,  dispensing  with  the  attendance  caupbell, 
of  all  barons  and  freeholders  whose  estates  were  within  a  ^^* 
certain  extent;  but  still  every  tenant  of  the  crown,  how 
small  soeyer  his  estate  might  be,  and  whether  the  property 
or  dominium  utile  remained  with  himself  or  had  been  grant- 
ed to  a  sabyassal  for  payment  either  of  a  feu  or  blanch  duty, 
had  an  undoubted  right,  if  he  chose  to  exercise  it,  to  attend 
and  gire  his  voice  in  Parliament. 

At  last,  in  1587,  a  material  alteration  took  place,  by  the 
introduction  of  representatives  from  each  county ;  but  al- 
though the  right  to  vote  in  the  election  of  such  representa- 
tives was  confined  to  those  who  were  possessed  of  a  forty 
shilling  land  in  free  tenantry,  and  had  their  dwelling  within 
the  shire ;  yet  it  was  not  required  that  they  should  be  pos- 
sessed of  the  property  or  dominium  utile.  The  old  idea  of 
attaching  the  seat  in  Parliament  to  the  immediate  tenants 
of  the  crown  was  still  retained,  and  of  course  a  bare  supe- 
riority entitled  its  owner  either  to  elect  or  be  elected. 
Neither  was  there  any  distinction  between  persons  who  has 
the  right  of  superiority  fully  and  absolutely  invested  in 
them,  and  those  who  had  only  right  to  it  during  their  own 

liTCS. 

Although  the  plan  laid  down  by  the  statute  1587  for  the 
election  of  commissioners  from  shires  appears  to  have  been 
abundantly  plain,  it  should  seem  that  several  questions  had 
arisen  with  regard  to  the  right  of  voting  in  these  elections. 
And,  to  prevent  such  questions  in  time  to  come,  it  was  de- 
clared by  the  act  1661,  cap.  35,  "  That  beside  all  heritors 
"  who  held  a  forty  shillings  land  of  the  King's  Majesty  in 
"  eapitey  that  also  all  heritors,  liferenters,  and  wadsetters, 
"  holding  of  the  king,  and  others  who  held  their  lands  for- 
"  merly  of  the  bishops  or  abbots,  and  now  held  of  the  king, 
**  and  whose  yearly  rent  doth  amount  to  ten  chalders  of 
"  victual,  or  one  thousand  pounds  (all  feu  duties  being  de- 
"  ducted)  shall  be,  and  are  capable  to  vote  in  the  election  of 
"  commissioners  of  Parliament,  and  to  be  elected  commis- 
"  sioners  to  Parliament,  excepting  always  from  this  act,  all 
"  noblemen  and  their  vassals." 

To  discover  whether  an  estate  on  which  a  vote  was  claim- 
ed by  the  owner  of  the  superiority  yielded  ten  chalders  of 
rictual,  or  £1000  Scots  of  free  rent,  might  often  be  attend* 


4( 
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^^^^'       ed  with  difficulty.    Many  quostions  might  have  still  arisenr, 
and  much  time  been  consumed  in  Parliament  by  tryinir  the 

ELPHIN8TOMB  .  J         J       d 

V,         merits  of  controverted  elections.    The  legislature,   there^ 
CAMPBELL,  {qyq^  passod  d  DOW  act  in  1681,  which,  after  reciting  "  the 
''  great  delay  in  dispatch  of  public  affairs  in  Parliament,  and 
Convention  of  Estates,  occasioned  by  the  controverted 
*'  elections  of  commissioners  from  shires,"  laid  down  a  va- 
riety of  rules  for  regulating  these  elections  in  time  to  come. 
By  this  statute  it  was  enacted,  "  That  none  shall  have 
"  vote  in  the  election  of  commissioners  for  shires  or  stew- 
'/  artries,  which  have  been  in  use  to  have  been  represented 
**  in  Parliament  and  conventions,  but  those  who  at  the  time 
''  shall  be  publicly  infeft  in  property  or  superiority  and  in 
"  possession  of  a  forty  shilling  land  of  old  extent,  holding  of 
"  the  king  or  prince,  distinct  from  the  feu  duties  in  feu  lands, 
"  or  where  the  said  old  extent  appears  not,  shall  be  infeft 
"  in  lands  in  public  burden  for  His  Majesty's  supplies  for 
"  four  hundred  pounds  of  valued  rent,  whether  kirk  lands 
"  now  holden  of  the  king,  or  other  lands  holding  feu  waird 
*'  or  blench  of  His  Majesty  as  king  or  prince  of  Scotland. 
**  And  that  the  apprisers  or  adjudgers  shall  have  no  votes  in 
"  the  said  elections  during  the  legal  reversion,  and  that, 
**  after  the  expiring  thereof,  the  appriser  or  adjudger  first 
"  infeft  shall  only  have  vote,  and  no  other  appriser  or  ad- 
"  jtidger  coming  in  pari  pasau^  till  their  shares  be  divided, 
"  that  the  extent  or  valuation  thereof  may  appear;  and  that 
"  during  the  legal,  the  heritor  having  right  to  the  reversion 
"  shall  have  vote,  and  likewise  proper  wadsetters  having- 
"  lands  of  the  holding,  extent,  or  valuation  foresaid,  which 
"  rights  to  vote,  proceeding  upon  expired  comprising,  adja- 
''  dication,  or  proper  wadset,  shall  not  be  questionable  upon 
'*  pretence  of  any  order  of  redemption,  payment,  and  satis- 
"  faction,  unless  a  decree  of  declarator  or  voluntary  re- 
*'  demption,  renunciation,  or  resignation  be  produced ;  and 
*'  that  apparent  heirs  being  in  possession  by  virtue  of  their 
"  predecessor's  infeftment,  of  the  holding,  extent,  and  valu- 
"  ation  foresaid,  and  likewise  Hferenters^  and  husbands  for 
"  the  freehold  of  their  wives,  or  having  right  to  a  liferent, 
"  by  the  courtesie,  if  the  said  liferenters  claim  their  vote, 
"  otherwise  the  fiar  shall  have  vote ;  but  both  fiar  and  life^ 
'*  renter  shall  not  have  vote,  unless  they  have  distinct  lands, 
(<  of  the  holding,  extent,  or  valuation  foresaid  ;  but  that  no 
<'  person  infeft  for  relief  or  payment  of  sums  shall  have 


CASES  ON  APPEAL  FROM  SCOTLAND.  81 

"rote,  bat  the  granters  of  the  said  rights,  their  heirs  or       ^787. 


"  SQcces^ors." 


Upon  this  statute  then,  which  is  the  latest  act  relative  to 


&c.  , 


V. 

the  qualification  of  electors,  it  is  clear,  1st,  That  it  adhered    campbell,  , 

to  the  ancient  law  and  practice,  by  giving  the  right  of  vot- 
ing only  to  those  who  were  infeft  and  in  possession  of  lands 
iield  by  them  immediately  of  the  king  or  of  the  prince  ;  2d, 
That  it  gave  that  privilege  to  those  who  were  so  infeft  and 
in  possession,  although  the  right  was  only  a  naked  superio- 
ritj,  and  the  property  or  dominium  utile  was  vested  in  others 
holdiDg  under  them.  3d,  It  gave  the  right  indiscriminately 
Co  those  who  were  infeft  and  in  possession  of  such  superio- 
ritj,  in  virtue  of  a  proper  wadset,  redeemable  for  payment 
of  a  certain  sum,  or  in  virtue  of  a  liferent  right  to  terminate 
at  their  own  death,  as  well  as  to  those  who  had  the  absolute 
fee  of  the  superiority  vested  in  them,  and  were  able  to  dis- 
pose of  it,  or  to  transmit  it  at  pleasure,  without  the  possibi- 
lity of  chaUenge.  4th,  It  made  no  distinction,  whether  the 
profits  ariring  from  the  superiority  on  which  the  vote  might 
be  claimed  were  great  or  small.  In  that  respect,  a  superior 
who  could  claim  a  feu  duty  from  his  vassal  of  £500  per  ann. : 
and  another  who  could  only  demand  a  penny  Scots,  a  pair 
of  spurs,  an  ounce  of  pepper,  or  the  blast  of  a  horn,  stood 
upon  the  same  footing ;  and,  lastly,  It  made  no  distinction 
whether  the  right  of  superiority,  either  in  fee  or  in  liferent, 
had  been  acquired  merely  with  the  view  to  obtain  a  vote  in 
the  election  of  a  commissioner,  or  for  other  pnrposes.  But, 
hence,  it  necessarily  follows  that  a  liferent  of  a  naked  su- 
periority, though  attended  with  no  profit  whatever,  and  al- 
though purchased  and  obtained  in  gift  from  the  person  in 
whom  the  fee  was  vested,  for  the  sole  purpose  of  enabling 
the  liferenter  to  elect,  or  to  be  elected  a  commissioner  to 
Parliament  j  did,  by  the  act  1681,  constitute  a  legal  and  per- 
fectly unexceptionable  freehold  qualification. 

Supposing  therefore  the  case  to  Be  quite  a  new  one,  the 
appellant  should  humbly  apprehend  that  no  good  objection 
could  lye  to  his  right  to  vote.  The  case,  however,  is  far 
from  being  of  that  sort.  On  the  contrary,  it  has  been  esta- 
blished by  a  variety  of  decisions  of  the  Court  of  Session, 
and  by  several  judgments  of  your  Lordships,  that  liferent 
rights  of  superiority,  though  affording  the  most  trifling  year- 
ly profits,  and  although  obviously  created  for  the  sole  pur- 
pose of  enabling  the  grantees  to  vote  in  elections  for  members 
to  serve  in  Parliament,  afford  unexceptionable  freehold  qua- 

vou  in.  Q 
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^^^<^*       lifications,  noways  liable  to  the  imputation  of  nominal  and 
fictitious. 


ELtPHIN  STONE 

t;.  Thus  in  the  cases  of  Ferguson,  20  July  1746,  and  the 

CAMPBELL,   Stewart  and  Hay,  24  June  1747 ;  Forrester  v.  Fletcher  in 

1755;    and  case  of  Campbell  of  Shawfield,    1  Dec.  1760, 

House  of  Lords,  and  other  cases,  the  same  objection  now 

made  was  repelled. 

Pleaded  for  the  Respondents, — 1.  Because  the  lands  on 
which  the  appellant  claimed  a  right  to  be  enrolled  as  a  free- 
holder, being  settled  under  the  fetters  of  a  strict  entail, 
with  the  usual  prohibitory,  irritant  and  resolutive  clauses, 
against  alienating,  contracting  debt,  and  altering  the  course 
of  succession,  the  said  John  Shaw  Stewart,  Esq.  was  ex- 
pressly prohibited  and  debarred  from  conveying  the.  said 
lands  to  the  appellant  for  any  purpose  whatever.    2.  Be- 
cause although  it  may  be  jus  tertii  for  the  respondents,  as 
freeholders,  to  maintain  a  challenge  competent  to  heirs  of 
entail,  there  can  be  no  doubt  they  were  at  liberty  to  show 
that  the  title  is  defeasible  at  the  pleasure  of  third  parties, 
which  every  qualification  upon  an  entailed  estate  unques- 
tionably is.    3.  Because  the  said  title  appears  on  the  face 
thereof  to  be  a  created  title,  and  granted  with  a  view  solely 
of  giving  the  appellant  a  freehold  qualification,  in  order  to 
enable  him  to  vote  in  the  election  of  a  member  to  serve  in 
Parliament  for  the  county  of  Renfrew,  without  conferring 
any  beneficial  or  patrimonial  interest  whatever;  and  is  there- 
fore nominal  and  fictitious  in  the  direct  terms  of  the  oath 
introduced  by  the  act  7  of  Geo.  IL,  and  contrary  to  the  spi- 
rit and  meaning  of  aU  the  other  election  laws.    4.  Because 
such  fictitious  and  fraudulent  operations  seldom  fail  to  throw 
the  title«deeds  of  estates  into  great  confusion,  and  produce 
numberless  questions  concerning  the  rights  of  property  and 
succession  in  Scotland,  the  consequences  of  which  are  ex- 
tremely injurious.     5.  And  because  if  such  rights  were  to- 
lerated by  law,  and  established  into  a  system,  the  privileges 
of  the  real  freeholders  would  be  annihilated,  and  the  power 
of  electing  the  representatives  for  counties  in  Scotland 
thrown  entirely  into  the  hands  of  a  few  great  families,  most 
of  whom  are  otherwise  represented,  and  the  ancient  princi- 
ples of  the  constitution,  though  fixed  at  the  Union,  and  con- 
firmed since,  would  be  reversed. 

After  hearing  counsel. 

Lord  Chancellor  Thurlow  said. 
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Lord  Chancellor  Tqurlow  : —  1787. 

*•  Mt  Lords,  elpbinstonk 

V. 

"  The  great  importance  of  this  cause,  and  it8  general  reference,  as  campbbli.. 
has  heen  observed  bj  the  counsel  upon  both  sides,  to  the  laws  of 
Scotland  with  respect  to  sending  members  to  Parliament,  will  un- 
donbtedlj  entitle  it  to  every  degree  of  the  most  anxious  attention 
which  jour  Lordships  can  possibly  bestow  upon  it. 

^  The  manner  in  which  it  struck  mj  mind,  laid  me  under  no  small 
difficulty  and  embarrassment,  whether  we  could  enter  into  the  ques- 
tion of  fraud  in  this  case.  It  strikes  the  mind  with  indignation, 
where  a  fraud  upon  the  law  has  been  actually  committed,  that  the 
court,  and  judges  composing  that  court,  are  the  only  persons,  and  ' 
should  be  the  only  single  persons  in  all  the  country,  that  are  uncon- 
Bcioos  of  the  fraud,  and  incapable  of  going  into  it,  and  consequently 
Dot  able  to  decide  upon  it ;  that  would  be  rendering  justice  deficient, 
and  embarassing  the  court  by  its  own  rules  of  decision. 

*^  Where  there  is  actual  fraud,  your  Lordships  would  certainly  be 
anxious  to  pursue  that  fraud  with  all  the  diligence  and  effect  it  can 
poasibly  be  pursued  with,  in  order  to  do  justice  in  the  matter ;  when 
I  use  the  word  fraud,  I  lie  under  the  necessity  of  explaining  that  I 
speak  of  fraud  purely  in  the  legal  sense.  It  happens,  that  by  the  law 
of  Soothnd  and  of  this  country,  and  of  every  country  in  the  world,  there 
is  a  great  number  of  things  that  are  called  fraud  in  law,  which  will 
carry  along  with  them  no  degree  of  baseness  or  dishonour ;  therefore, 
I  hope  I  shall  be  understood  as  speaking  of  this  subject^  and  by  no 
means  conveying  the  slightest  imputation  with  regard  to  the  person 
whose  name  has  been  so  often  mentioned,  and  who  has  been  spoken 
of  in  very  high  terms  in  this  case,  and  I  make  no  doubt  he  deserves 
to  be  spi^en  of  in  the  highest  terms  as  a  man  of  honour.  I  have  not 
the  honour  to  know  him  nor  Mr.  Stewart,  but  it  would  be  extremely 
hard,  when  one  is  using  phrases  of  this  sort,  that  they  should  be 
looked  upon  as  personal ;  when  I  say,  this  is  a  practice  to  disappoint 
the  law  of  the  land,  and  in  that  way  constitute  a  fraud  upon  it,  thai 
is  my  true  meaning. 

'*  Upon  the  other  hand,  I  should  be  extremely  sorry  to  proceed  by 
any  rule,  in  the  discovery  of  fraud,  which  could  be  so  gross  and  so 
extensive  as  to  cut  down  those  votes, which,  by  the  law  of  Scotland, 
vadonbtedly  are  admissable ;  for  it  has  been  very  well  observed;  and 
popcriy  agreed  by  the  cottnsel  upon  both  sides,  that  your  Lordships 
do  not  sit  here  trying  this  cause  as  a  House  of  Parliament,  but  you  sit 
iiere  as  a  Court  of  Session  merely ;  and  you  ought  to  pronounce  no 
judgment  in  this  place  but  that  which  the  Court  of  Session  ought  to 
have  pronounced  in  the  court  below;  and,  for  that  purpose,  you  should 
lay  oat  of  your  consideration  every  view  of  policy,  every  view  of 
tonveniency, — you  should  lay  out  of  your  consideration   every 
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1787.        circumstaace  and  ingredient  whaterer,  except  that  which  the  letter 
of  the  law  prescribes. 


KLPuiNSTONB      •<  Jq  consideHng  this  case,  I  take  it  to  be  extremely  clear,  that,  by 

CAMPBBLL    ^^^  ^^  ^^  Scotland,  the  estate  which  is  pretended  to  be  conreyed  in 

&c.         these  deeds,  if  it  be  a  real  estate,  taken  and  enjoyed  by  the  grantee  of 

that  estate  fairly  and  bona  fide  for  his  own  use  and  benefit,  does  give 

a  vote  for  a  member  to  serve  in  Parliament. 

"  My  Lords,  by  the  ancient  law  of  Scotland,  as  your  Lordships 
perfectly  well  know,  every  vassal  of  the  crown,  every  baron,  pro- 
perly speaking,  appeared  in  Parliament,  and  his  sub-feus  were,  in 
ancient  times,  not  regarded  much  more  than  tacks  are  now.  He 
represented  the  whole  land ;  it  was  of  no  consequence  to  his  title,  for 
appearing  in  Parliament,  how  much  of  the  beneficial  interest  was  in 
him ;  he  represented  the  whole  land.  Afterwards,  when  the  attend- 
ance of  the  lesser  vassals  or  barons,  who  held  of  the  crown,  was  dis- 
pensed with,  and  they  appeared  only  by  their  representatives,  those 
who  voted  for  the  representatives,  voted  for  them  in  the  very  same 
right  that  they  sat  in  Parliament  by,  consequently,  the  right  to  vote 
for  the  representative  was  in  the  immediate  tenant  of  the  crown,  let 
those  who  held  under  him  enjoy  ever  so  much  of  the  beneficial  part 
of  the  estate. 

"  In  1 681,  when  the  mode  of  electing  in  Scotland  came  to  be  settled, 
those  principles  were  exactly  followed,  and  the  right  of  voting  was 
given  either  to  the  wadsetter  of  a  superiority,  or  to  the  liferenter  of 
a  superiority,  and  it  was  given  to  them  without  regard  to  the  quantity 
of  real  and  beneficial  interest  which  they  held  in  the  land. 

''  In  the  times  I  am  alluding  to,  certainly  the  object  of  sitting  in 
Parliament,  however  it  might  touch  the  minds  of  individuals,  did  not 
apply  to  them  in  the  same  way  as,  from  the  lapse  of  time  and  change 
of  circumstances,  it  has  done  since.      The  utmost  point  that  then 
could  strike  the  ambition  of  a  gentleman,  was  the  honour  of  represent- 
ing a  considerable  number  of  people  in  the  county  in  which  he  lived, 
and  of  being  preferred  by  them  to  that  seat  in  Pasliament,     That  am- 
bition there  was^  but  it  did  not  go  the  length  of  dispensing  with  the 
constituents  paying  the  expenses  of  their  representative  in  Parlia- 
ment.    I  speak  only  of  what  took  place  after  the  act  1681,  if  I  do  not 
confound  that  statute  with  the  12th  of  Anne;  but,  from  that  time  to 
this,  the  law  has  certainly  received  no  change  whatever;  because 
though  a  great  many  acts  of  Parliament  have  been  made  for  secur- 
ing due  observation  of  the  law,  yet  the  law,  as  made  in  1681,  none  of 
them  offer  to  make  a  change  in  it,  nor  by  construction  can  be  under- 
stood to  have  made  a  change.     Your  Lordships  will  see  what  the  law 
was  in  1  (58 1 .     It  is  true  superiorities  gave  the  vote,  it  is  also  true  every 
man  who  had  such  an  estate  had  a  vote,  and  it  was  in  the  contem- 
plation of  the  law,  as  it  was  regulated  in  1 681 ,  that  the  right  of  voting 
should  be  preserved  to  each  individual ;   I  mean  in  contradistinction 
to  this,  the  qualifications  which,  your  Lordships  know,  is  forty  shill- 
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iDgs  land  of  old  extent  holden  of  the  king,  or  £400  of  valued  rent        1787. 
as  a  superioritj,  gave  a  right  of  voting ; — but  no  one  person,  if  he  had 


40  or  500  audi  estates,  which,  by  being  divided  into  so  many  parts,  blpbinbtonb 
would  have  given  so  many  votes,  could,  while  the  estate  was  in  him,  ^' 

be  entitled  to  any  more  than  one  vote.     At  the  same  time,  if  the  es-  g^e. 

tate  came  by  accident  to  be  divided,  each  of  the  peisons  to  whom  it 
fell  in  that  manner  would  have  a  right  of  voting 

*'  Hence  your  Lordships  see  there  are  two  points  equally  deserving 
joor  attention  as  a  court  of  justice.     I  am  not  considering  now  whe- 
ther political  power  should  be  in  proportion  to  the  extent  of  property, 
or  whether  the  man  who  held  an  estate  that  contained  the  40  or  the 
500  votes  should  have  them  all.     That  is  not  our  business, — we  sit  as 
a  court  of  justice,  to  carry  the  law  as  it  stands  into  execution ;  and  there 
are  two  points  in  the  law,  as  it  stands,  which  it  behoves  your  Lord- 
ships anxiously  to  see  executed,  as  far  as  the  rules  of  the  law  can  go. 
The  one  is,  that  every  person  who  has  an  estate  to  which  the  law 
annexes  the  vote,  should  be  enabled  to  give  the  vote ;  the  second,  that 
no  person  should  be  able  to  give  more  than  one  vote  for  the  estate  so 
abiding  in  him.      It  was  argued,  but  little  insisted  upon,  nor  do  I  be- 
lieve it  was  capable  of  being  much  insisted  upon,  that  the  diiierence  of 
times  between  1661  or  1681,  and  the  present  hour,  made  a  difference 
in  the  right  of  voting ;  that  because  at  that  time  there  was  no  such 
practice  as  that  of  stripping  the  estate  of  all  its  beneficial  enjoyment, 
and  afterwards  of  conveying  out  the  mere  superiority  for  the  purposes 
of  supplying  votes,  so  it  could  not  then  be  in  contemplation  to  give 
the  right  of  voting  to  the  description  of  votes  now  brought  to  the  bar. 
I  confess  my  opinion,  as  fur  as  that  goes,  is  clear,  that  by  the  act  of 
1681  they  meant  to  give  the  privilege  to  the  sUghiett  estate  which,  upon 
paper,  could  be  drawn  forth  within  the  letter  of  the  statute  of  1681  ; 
so  that  if  a  man,  entitled  to  a  forty  shillings  land,  were  to  feu  it  out, 
taxing  the  casualties,  or  charging  them  in  any  other  manner,  so  as 
to  reduce  the  estate  to  a  superiority  of  but  a  penny  value  yearly,  I 
take  it  to  have  been  the  intention  of  the  statute  of  1681  to  give  to 
that  estate  a  vote.     Now,  if  the  case  were  supposable,  1  would  say, 
that  when  the  estate  had  been  so  stripped  as  to  leave  no  actual  value 
in  it  of  above  a  shilling  a  year,  the  person  having  such  an  estate  would 
be  entitled  to  vote.     As  to  what  they  call  wadsetting,  your  Lordships 
know  perfectly  well  that  it  is  the  conveyance  of  an  estate  liable  to  be 
enjoyed  so  long  as  it  is  not  redeemed,  but  liable  to  be  redeemed  upon 
payment  of  a  sum  stipposed  to  be  advanced  upon  it ;  and  if  the  sum 
advanced  had  been  twenty  shillings,  or  reduce  that  to  sixpence,  or  if 
it  had  been  ten  shillings,  or  lower  down,  so  low  as  a  penny  Scots, 
imaguang  the  case  of  such  a  wadset  as  that  to  be  clear  of  any  frau- 
dulent purpose,  my  opinion  is  that  wadset  gives  the  right  of  voting. 
''*  I  will  put  the  case,  if  possible,  even  stronger  than  that, — I  will 
suppose  that  a  gentleman  of  estate,  who  does  not  care  a  farthing  fur 
either  of  the  candidates,  or  for  politics,  should  resort  to  the  opportu- 
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1787.       nitj  of  selliog  the  superiorities  of  it, — I  do  not  know  that  the  act  of 
1681  would  prevent  him  from  doing  so,  hy  the  means  of  feuing  out 


ELPH2N8TONE  the  estate,  and  then  sending  those  superiorities  to  market,  in  order 
^*  to  be  purchased  out  and  out  bj  other  persons  for  their  own  benefit, 

g^Q       ^   according  to  the  law  of  yiliinage ;  and  the  right  of  representation  in 
Scotland  has  most  lamentably  and  unfortunately  fallen  off  its  ancient 
basis,  in  so  much,  that  the  whole  yalue  of  the  landed  property  in 
that  country,  speaking  largely  and  generally  about  it,  may  be  in  the 
hands  of  those  that  would  have  no  concern  whaterer  in  the  choice 
of  the  representative  of  the  county,  which  might  be  placed  in  the 
hands  of  men  who  have  no  earthly  estates  but  such  as  I  have  been 
describing, — that  certainly  was  not  the  object  of  the  law ;  but  if  it 
be  a  political  object,  and  an  honest  object,  to  give  to  the  land  of 
Scotland  its  due  weight  in  parliamentary  representation, — I  am 
afraid  that  it  is  not  to  be  obtained  by  a  judgment  of  any  court  of 
law,  but  resort  must  be  had  to  Parliament,  to  cure  the  great  mis- 
chief that  has  happened  to  the  constitution  of  that  country,  as  well 
as  other  countries,  where  the  change  of  circumstances  has  been  such, 
that  the  rule  and  order  of  government  not  being  changed  conform- 
able to  it,  things  have  been  turned  so  absolutely  round,  as  to  disap- 
point all  the  good  sense  and  sound  policy  upon  which  the  constitution 
stood  originally.     1  have  been  anxious  to  state  this  as  to  what  I 
look  upon  to  be  the  right  of  voting  in  Scotland.      I  am  afraid,  in 
practice  it  has  been  reduced  to  the  condition  of  a  burgage  tenure 
here ;  and  when  I  mention  that  tenure,  it  may  be  necessary  to  make 
some  observations  upon  it 

^^  I  know  the  House  of  Commons  is  a  competent  Court  to  decide 
upon  all  questions  of  the  election  of  their  own  members*  and  there 
stands  upon  their  journals  various  decisions  supporting  burgage  ten- 
ures, which  I  do  not  mean  to  impeach,  or  throw  the  smallest  reflec- 
tion upon  in  the  world. 

**  There  is  a  latitude  and  sovereign  power  that  belongs  to  the 
House  of  Commons,  that  perhaps  never  ought  to  bind  itself  by  those 
narrow  rules  a  court  of  justice  should  go  by.  If  the  title  to  a  seat 
in  Parliament  had  been  in  England,  as  now  in  Scotland,  referred  to 
the  decision  of  a  court  of  justice,  we  might,  without  complaining, 
venture  to  guess  that  a  gentleman  could  ndt  have  been  at  liberty  to 
send  his  steward  with  ten  or  a  dozen  parchments,  to  be  distributed 
among  as  many  voters  round  a  green  table,  and  then  to  pick  them 
up  after  the  election  was  over.  I  rather  believe  thai  could  not  have 
happened  ;  but  whether  there  be  or  not  that  peculiarity  in  the  burgage 
tenure  of  England,  it  is  abundantly  clear  an  abuse  like  that  does 
not  exist  in  the  constitution  of  Scotland ;  it  is  also  undoubtedly  clear 
by  the  statute  of  1681,  and  various  acts  of  Parliament,  by  which 
they  have  tried  to  secure  it  against  fraud  since  that  time,  that  how 
slender  soever  the  beneficial  interest  may  be  that  is  taken  by  the 
conveyance,  it  must  be  taken  bona  fide,  and  be  the  absolute  property 
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of  the  penoQ  pretendiog  to  property  in  it ;  and,  oonsequentlj,  if       1787. 

there  be  any  means  of  impeaching  it  with  fraud,  those  means  are    — — ^ 

open  with  respect  to  this  species  of  bui^gage  tenure.    There  was  a  "^^^''•tonb 

great  deal  of  dispute  at  the  bar,  upon  what  should  be  deemed  a    campjbkll 

nominal  and  fictitious  vote,  created  or  reserved  only  for  the  purpose         &c. 

of  giving  a  Tote  at  the  election,  and  not  a  real  and  true  estate  in  the 

grantee  of  the  estate,  for  his  own  use  and  benefit  only,  and  for  the 

beneBt  of  no  other  person.     I  speak  of  the  words  of  the  oath,  for 

whether  the  words  of  the  oath  alter  the  laiw  or  not,  and  I  think  they 

do  not  alter  it^  they  are  certainly  a  parliamentary  recognition  of  what 

the  law  was  at  that  time.     It  seems,  therefore,  upon  every  question 

of  that  sort  that  arises  before  the  Court  of  Session,  the  single  point 

for  them  to  try  is,  not  what  is  the  extent  of  the  estate,  but  whether 

that  estate  is  vested  in  the  grantee  bona  fide,  and  is  a  true  and  real 

estate  for  his  own  use  and  benefit  only,  and  for  no  other  purpose  ; 

for  if  the  jus  disponendi  remains  in  any  other  person,  it  is  in  vain 

that  the  parchment  conveys  the  right  to  him,  for  the  real  use  of  the 

estate  remains  in  another,  and  that  objection  to  the  estate  is  now 

oompetent. 

'*  I  did  put  the  case  to  the  gentlemen  at  the  bar,  of  one  species  of 
title, — I  admit  to  be  a  good  one, — it  b  the  wadset.  I  will  suppose 
an  estate  of  sixpence  a  year  value,  were  mortgaged  for  ten  shillings, 
at  5  per  cent,  and  that  the  supposition  was,  that  twenty  or  thirty 
pounds  had  been  paid  for  making  out  all  the  charters,  sasines,  and 
other  instruments,  by  which  tlfe  estate  was  to  be  conveyed  away, 
and  the  question  was  to  arise  merely  upon  the  state  of  that  transaction ; 
what  would  be  the  effect  of  it  ?  I  did  not  perceive  it  was  argued  a 
moment,  but  ex  Jade  upon  such  a  transaction  as  that,  it  would  be 
deemed  an  international  evasion  of  the  law  upon  the  part  of  the 
graoter  and  grantee. 

*'  It  is  argued,  that  in  Scotland  trust  could  only  be  proved  by 
^ting,  and,  consequently,  there  could  be  no  means  of  proving  the 
granter  retained  any  interest  whatever  in  the  estate,  unless  it  were 
so  proved.  I  do  not  know  of  any  proposition  that  appears  to  me 
80  perfectly  contrary,  not  only  to  the  common  and  received  notions 
of  law,  but  even  to  common  sense,  and,  more  particularly,  the  com- 
mon sense  requisite  upon  the  present  occasion. 

''  By  the  nature  of  the  thing,  the  writings  must  be  all  clear,  but 
(be  question  made  by  the  statute  is,  Whether  those  writings  are 
sincere  as  well  as  clear — whether  they  convey  an  estate  for  the  sole 
use  of  the  ^  grantee,  or  for  the  use  of  the  granter  ?  It  is  said,  Ihat 
mnst  appear  out  of  the  writings  themselves.  It  is  manifest  the 
qoestion  is  a  question  of  fraud  ;  and  till  I  heard  it  argued  here,  I 
nerer  heard  that  a  question  of  fraud  was  not  to  be  made  out 
by  a  parole  evidence,  proving  such  facts  as  infer  fraud.  In 
tbe  case  of  such  a  wadset,  my  idea  is,  that  it  would  be  a  frau- 
dulent Tote,  though  he  had  taken  an  estate  sufficient  as  the  law 
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17B7.        of  Scotland  says  for  the   purpose  of  voting,  bat  had  taken  it  in 
such  circumstances  as  showed  that  it  was  not  calculated  to  serve  his 


FLPBiNSToNE  qwu  purposes,  therefore,  it  afforded  pregnant  evidence  of  fraud. 
A  won' T  '^^^^  ^^  ^  ^B®  where  there  is  a  liferent  of  a  shilling  value,  that  is,  it 
&c.  is  absolutely  nothing.  I  am  speaking  of  the  appellant  s  title.  But  if 
ever  such  an  estate  was  bought  out  and  out,  with  a  view,  not  to  the 
enjoyment  of  a  shilling  a  year,  but  for  the  purpose  of  enjoying  the 
franchise,  which,  by  the  constitution  of  that  country,  is  annexed  to 
that  estate,  provided  that  is  distinctly  and  clearly  done,  I  should  ap- 
prehend that  estate  would  convey  the  vote. 

"  But  if  a  person  conveys  the  estate  to  another,  who,  instead  of 
paying  the  purchase  money,  and  instead  of  paying  the  expenses  of 
conveying  it,  holds  it  at  the  expense  of  the  granter  himself,  and 
more  particularly  so,  if  he  held  it  under  an  honorary  engagement, 
that  he  could  never  disturb  the  title  deeds  of  the  granter,  (there  are 
a  thousand  ways  it  might  be  stated),  in  that  case,  the  person  that 
holds  it  w6uld  be  thought  of  in  the  most  reproachable  manner  in  the 
world,  if  he  was  to  offer  to  interrupt  the  title  of  the  granter ;  if  he 
holds  it  under  an  honorary  engagement  the  most  imperfect  in  point 
of  actual  obligation,  in  my  opinion,  he  holds  it  fraudulently.     The 
right  of  using  it  is  not  in  reality,  or  in  fact  in  him.   Rumour  says,  that 
in  this  and  in  that  county  in  Scotland,  great  lords,  who  have  vast 
estates,  so  as  even  to  divide  the  county  among  them,  have  taken  upon 
them  to  convey  by  parcels  the  superiority  to,two  or  three  hundred  dif- 
ferent persons,  for  the  purpose  of  giving  them  what  have  been  called 
confidential  votes.     If  they  are  called  confidential,  I  should  have  no 
difficulty  in  saying  what  I  think  of  them,  namely,  that  they  are  no 
votes  at  all ;  because,  from  the  very  moment  a  man  holds  the  estate 
with  any  degree  of  confidence,  there  is  a  want  of  a  legal  and  complete 
right.     I  am  glad  it  has  occurred  to  me  to  mention  it  here ;  because 
it  is  a  matter  very  important  for  your  Lordships'  consideration,  if 
those  estates,  by  any  of  the  confidential  holders,  were  to  be  withheld 
from  the  family  that  granted  them,  that  family  has  no  way  whatso- 
ever to  get  them  back  again,  no  process  of  confidence  would  enable 
them  to  get  them  back,  they  would  be  obliged  to  prove  a  fraudulent 
conveyance  ;    and  the  law  would  not  permit  a  man  to  plead  upon 
his  own  fraud.      The  estate  therefore  could  not  be  drawn  back  by 
the  granter,  upon  the  plea  of  fraudulent  confidence,  and  yet  it  is  not 
held  by  the  grantee  legally.     I  do  not  care  for  pointing  out  by  what 
means,  but  this  information  has  been  conveyed  to  me  in  such  a  form, 
that  I  verily  believe  it  will  not  be  long  before  your  Lordships  will  hear 
of  disputes  to  a  great  amount,  turning  upon  the  grounds  I  am  now 
stating.      It  happened,  not  a  great  white  ago,  that  the  estate  of  no 
inconsiderable  family  was  thus  granted  out,  and  the  gentleman  did 
not  think  himself  at  liberty  to  avail  himself  of  it,  he  was  prevailed 
upon  not  to  do  it ;    but  if  he  had  thought  proper,  he  might  have 
availed  himself  of  it,  and  have  kept  the  estate.* 
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'^  This  brings  me  to  the  consideration  of  the  vote  now  in  question.        1787. 

The  feet  seems  to  be  admitted  to  a  certain  extent,  I  wish  it  had  been — 

moie  fully  so.     This  estate  of  Mr.  Stewart  is  an  estate  held  under  "•^="'»''o"« 
the  strictest  entail  known  by  the  law  of  Scotland.     He  was  under    campbkll. 
the  necessity,  in  the  first  place,  to  violate  the  conditions  of  that  estate,         &p. 
by  making  the  subinfeudation  to  a  person  in  confidence.    I  hope  he 
knows  whom  to  trust ;  how  he  is  to  get  b€u:k  that  estate  is  more  than 
I  know. — After  he  had  made  that  subinfeudation,  he  conveys  the 
superiority  to  Mr.  Elphinstone  and  several  other  persons;  those  con- 
vejances  were  also  breaches  of  the  entail,  to  which  the  heirs  of  entail 
were  not  bound  to  consent ;  and  if  an  heir  of  entail,  after  he  had 
come  to  such  an  agreement,  should  think  fit  to  resile,  there  could  be 
nothing  to  stop  the  declarator.     You  cannot  allege  your  own  fraud 
to  stop  a  declarator  at  the  instance  of  another. 

*'  Mr.  Elphinstone  is  supposed  to  have  taken  this  estate,  subject  to 
be  called  back  in  this  manner  by  the  heir  of  the  entail. — It  is  gravely 
alleged,  upon  the  part  of  the  appellant,  and  it  is  certainly  true,  no- 
body can  challenge  the  estate  but  the  heir  of  entail.     If  he  was  to 
challenge  it,  he  could  get  back  the  estate,  but  till  that  is  done  the 
estate  does  remain  in  the  estimation  of  law,  the  estate  of  the  voters ; 
bat  the  question  is,  not  whether  it  is  not  in  the  estimation  of  law 
the  estate  of  the  voters,  but  whether,  according  to  the  tenor  of  the 
tiannetion,  a  court  of  justice  can  or  cannot  discover  that  this  is  a 
ipecies  of  estate  which  Mr.  Elphinstone  would  not  have  taken  upon 
bis  own  account,  or  upon  any  account,  but  that  of  the  granter's  re- 
quest    If  you  were  to  lay  it  down  as  a  rule  in  the  case,  that,  pro-  % 
Tided  he  had  paid  10  guineas  for  the  estate,  or  20  or  30  pounds  for 
the  conveyance  of  it,  that  should  prove  it  a  bona  fide  estate,  you 
would  decide  upon  one  of  those  objections,  but  not  upon  the  other, 
sad  lay  down  a  general  rule  which  I  certainly  do  not.     I  am  not  lay- 
iag  down  a  rule  of  law  ;  I  am  not  laying  down  a  rule  of  evidence  ; 
1  am  not  laying  down  a  rule  of  presumption,  nor,  in  short,  any  one 
rale  by  which  the  court  can  be  afterwards  bound.     It  must  be  upon 
the  general  state  of  the  transaction,  that  the  court  can  collect  that  the 
estate,  instead  of  being  intended  to  be  used  or  disposed  of  by  the 
grantee,  was  intended  between  them  to  be  at  the  use  and  disposi- 
tion of  the  granter,  and  wherever  a  case  affords  circumstances  suffi- 
cient fairly  and  roundly  to  raise  that  presumption  in  an  unanswer- 
able degree,  or  to  raise  it  in  a  degree  which  the  party  himself  cannot 
answer,  in  such  a  case  as  that,  the  vote  must  be  held  to  be  void. — 
^Mnne  cases  have  been  quoted,  as  decided  by  your  Lordships,  in  which 
it  is  supposed  to  have  been  laid  down  as  a  rule,  that  the  party  hiin- 
lelf  could  not  be  examined  as  to  the  bona  fide  manner  in  which  he 
held  the  estate.     Cases  were  adduced,  which  prima  facie  go  some- 
way towards  affording  an  inference  that  such  were  the  ideas  in  your, 
lordships'  minds  at  the  time  of  that  decision.     I  beg,  in  the  first 
place,  to  remark,  that  you  have  laid  down  no  such  rule  by  any  de- 
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'  1787.        oisioD,  oonseqaently^  when  these  cases  oome  to  be  aigued,  if  eyer 

they  should  again,  the  question  will  not  be,  Whether  it  is  absolutely 

BLPBiMSTONB  ^j^^^  f]||^^  qq  |||q||  q^q  \^  examined  that  has  once  taken  the  free- 

w»».«  w     holder's  oath  ?     Many  of  them  do  not  choose  to  do  it,  and  I  do  not 
&0.         wonder  at  it     For  though  no  disgrace  or  baseness  could  be  imputed 
to  a  making  a  rote  of  this  sort,  it  cuts  a  little  closer,  when  the  yoter 
comes  to  take  the  oath.     1  do  not  wonder  that  a  man  of  honour 
should  say,  as  was  said  at  the  bar,  that  he  took  this  estate  as  a  real 
and  true  estate,  for  his  own  use  and  benefit  only,  and  not  another's. 
But  I  doubt  whether  Mr.  Elphinstone  would  haye  sworn  so  in  this 
case.    I  am  sure  he  would  not,  if  he  had  felt  in  his  own  mind  any 
honorary  obligation,  even  though  not  a  legal  one,  to  use  or  to  dis* 
pose  of  that  estate  at  the  requisition  of  the  granter.     If  your  Lord- 
ships will  cast  your  eye  oyer  the  statute,  you  will  find  that  the  whole 
scope  and  object  of  the  oath  was,  that  the  Court  of  Freeholders 
(who  had  not  the  means  of  a  long  examination*  and  cannot  pursue 
the  case  in  the  manner  a  Court  of  Justice  would,  and  are  to  pursue 
it  by  such  short  means  as  they  haye  in  their  power)  may  haye  refe- 
rence to  the  oath  of  the  party.    Are  there  words  in  this  statute  that 
can  preyent  the  Court  of  Session  from  going  farther  in  such  a  case 
as  this  ?      If  there  are  any  in  it,  it  is  more  than  I  yet  know  or  am 
inclined  to  agree  to,  imless  I  find  that  the  cases,  taken  altogether,  do 
absolutely  fix  it  upon  me  by  the  authority  and  reasons  of  them.     It 
is  eyery  day's  experience  in  eyery  court  of  justice  in  the  world, 
(and  there  is  no  reason  for  the  contrary,  where  a  man  is  giving  tes- 
timony upon  an  estate  or  other  interest,  which  has  been  drawn  into 
question),  and  I  know  of  no  interest  whatsoeyer,  which  can  preyent 
a  man  being  again  examined  after  taking  an  oath.      A  case  occurs 
to  my  mind,  upon  a  policy  of  insurance.    A  great  number  of  under- 
writers may  haye  actions  brought  against  them  upon  the  terms  of 
the  agreement,  it  would  be  strange,  if  the  broker  or  other  witness 
examined  in  the  one  cause,  could  neyer  be  examined  again ;  it  would 
be  extraordinary,  if  he  could  say,  I  have  been  sworn  in  a  cause  al- 
ready, you  cannot  examine  me  again.     In  the  Court  of  Chancery 
there  is  no  such  rule ;   a  person  being  sworn  upon  one  cause,  will 
not  preyent  his  being  examined  on  another.      It  appears  to  be  im- 
possible that  such  a  maxim  should  haye  been  set  up.     I  do  not  see 
upon  what  ground  it  would  haye  been  necessary  to  the  decision  of 
these  cases,  nor  upon  what  ground  it  is  possible  to  declare  that  a 
man  must  not  be  examined  in  what  they  call  a  judicial  examination, 
because  he  has  once  before  taken  the  freeholder's  oath.     I  am  in- 
clined to  belieye,  if  they  examine  accurately  those  cases,  they  will 
find,  that  the  objection  was  to  the  form  of  particular  interrogatories, 
and  not  to  be  bottomed  upon  that  principle,  that  a  man  who  has 
been  examined  once,  can  be  examined  no  more. 

^'  My  Lords,  this  case  comes  before  your  Lordships  under  particu- 
lar circumstances.    A  great  many  such  cases  were  under  the  yiew  of 
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the  Court  of  Session  at  the  same  time.    In  some  of  them  eridence       1787. 
was  giren,  and  they  were  argued  in  the  Court  of  Session  at  large ;  ■ 

bat  this  was  argued  ore  /fn»i  without  eyidence  or  fact  stated  in  writing.  xlphinsto!i» 
Without  a  distinct  Tiew  of  the  eyidence  that  was  civen  in  the  case,   ^.„  '  ,, 
particolarlj  where  it  is  attended  with  such  doubts  and  nicety  as  this,  I         &c. 
should  be  extremely  sorry  to  be  forced  into  a  decision,  where  every 
article  and  every  circumstance  of  it  was  not  so  perfectly  before  the 
Court  as  it  ought  to  be,  in  order  to  found  the  judgment  which  your 
Lordships  ought  to  pronounce  upon  it 

^  No  case  can  come  before  this  House,  where  the  utmost  anxiety 
should  not  be  used  to  adhere  closely  to  the  rules  of  law,  and  if  there 
be  a  case  distinguishable  from  another  in  that  particular,  I  should 
say  this  is  one  which,  by  the  peculiar  constitution  of  the  kingdom  of 
Scotknd,  the  Court  below  ought  to  judge  of  with  the  utmost  atten- 
tion, as  the  right  of  a  seat  in  Parliament  may  depend  upon  it,  and 
upon  account  of  the  great  and  momentous  concern  which  is  inyolved 
in  it.  Therefore,  I  will  not  propose  more  to  your  Lordships,  than  to 
remit  this  back  to  the  Court  of  Session,  with  a  view  they  should  pro- 
ceed to  the  exapaination  of  all  the  points  in  it,  that  their  decision 
may  be  founded  upon  the  evidence  stated  amply  and  decisively  be- 
fore them,  and  they  should  decide  what  steps  ought  to  be  taken  in 
the  matter." 

Lord  Loughborough, 

''  I  shall  not  detain  your  Lordships  long,  by  entering  into  any 
state  of  the  law,  or  discussing,  to  any  extent,  the  circumstances  of 
the  case.  That  has  been  done  so  fully  and  ably  by  the  noble  and 
learned  Lord  upon  the  Woolsack,  that  I  shall  content  myself  with 
expressing  my  sense  of  the  great  obligation  which  the  House  and 
the  public  owe  to  the  noble  and  learned  Lord,  for  so  clear  and  lumi- 
nous a  deduction  of  the  law  of  Scotland,  with  respect  to  the  right  of 
election,  guarding  it  against  any  supposition,  that  there  can  be  an  in- 
tention to  innovate  upon  the  established  right  of  election,  as  it  stood 
at  the  Union,  and  at  the  same  time,  doing  the  Court  of  Session  that 
justice  which  is  due  to  them  for  the  attempt  they  have  made  in  the 
present  case,  to  have  the  law  executed  according  to  its  true  spirit, 
showing  their  intention  not  to  pervert  the  precautions  the  law  has 
used  to  secure  the  real  right  of  election  against  the  devices  used  for 
creating  fraudulent  qualifications.  I  perfectly  concur  with  the  noble 
and  learned  Lord.  The  direct  decision  of  the  question  here  would 
be  premature;  and,  therefore,  I  must  express  my  assent  to  the 
noble  and  learned  Lord's  motion,  to  remit  it  to  the  Court  of  Session, 
that  they  may  hear  the  points  further,  and  go  through  it  again,  and 
determine  it  in  the  manner  they  shall  see  proper." 

The  question  was  then  pat  by  the  Lord  Chancellor,  and 
carried  unanimously.  That  the  cause  be  remitted  back  to  the 
Court  of  Session  in  Scotland,  to  hear  parties  further  there- 
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upon,  with  liberty  to  receive  such  new  allegations  and 

evidence  as  the  occasion  may  require. 

It  was  therefore  ordered  and  adjudged,  that  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to 
hear  parties  further  thereupon,  with  liberty  to  receive 
such  new  allegations  and  evidence  as  the  occasion  may 
require. 

For  the  Appellants,  Alex.  Wight,  Wm.  Adam. 
For  the  Respondents,  Hay  Campbell,  R,  Dundas. 


Thb  Governor  and  Company  of  the  Bank 
of  England,  ... 

William  Pultenby,  Esq. 


>  Appellants; 
Respondent. 


House  of  Lords,  14th  December  1787. 

Heritable  Security — Ranking — Indefinite  Payments — Assig- 
nation.— A  creditor  held  an  heritable  security  for  repayment  of 
his  advances,  to  the  extent  of  £  1 2000.  He  also  held  an  adjudica- 
tion debt  against  the  same  debtors,  for  a  bank  debt  paid  by  him 
for  them,  which  was  not  included  in  the  heritable  bond.  On  the 
bankruptcy  of  the  debtors,  and  ranking  and  sale  of  their  estate. 
Held,  that  he  was  entitled  to  impute  indefinite  payments  made  to 
him  to  his  least  secured  debt,  so  as  to  make  the  heritable  bond 
cover  the  whole  debts  due  to  him  within  the  amount  of  that  secu- 
rity ;  and,  therefore,  that  he  was  preferable,  both  for  the  balance 
due  on  the  bond  debt,  as  well  as  for  the  adjudication  debt.  In 
this  last  debt,  another  party  was  bound  as  co-surety.  Held, 
that  on  payment,  he  was  not  bound  to  grant  the  creditors  an  assig- 
nation to  his  claim. 

Robert  and  William  Alexander,  late  merchants  in  Edin- 
burgh, having  become  bankrupt,  an  action  was  commenced 
in  the  Court  of  Session,  for  the  purpose  of  Ainking  their 
creditors  upon  the  price  of  their  estates,  which  were  brought 
to  judicial  sale. 

Among  the  creditors  appeared  the  respondent,  who 
claimed,  in  virtue  of  an  heritable  security,  a  preference  on 
the  estate  of  Cluny,  situated  in  the  county  of  Fife,  for  a 
debt  of  £12,000,  or,  at  least,  for  the  balance  remaining  due 
by  the  bankrupts. 

The  debt  was  contracted  in  the  year  1769,  by  Mr.  Pulteney 
accepting  bills  drawn  upon  him  by  the  bankrupts  for  the 
following  sums : — 
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2l8t  Dec.  1769.— £1500,  payable  to  J.  Campbell,  Esq.  of       17^7, 
the  Royal  Bank  of  Scotland,  six  months  after  date.  . 

2l8t  Dec.  1769. — £1500,  payable  to  the  said  John  Camp-     bank  of 
bell,  nine  months  after  date.  bngland 

29th  Dec.  1769. — £1500,  payable  to  the  said  J.  Campbell,    pultenet. 
six  months  after  date. 

29th  Dec  1769.— £1500,  payable  to  the  said  J.  Campbell, 
nine  months  after  date. 

30th  Dec.  1769.— £6000,  payable  to  the  bankrupts  them- 
selves, and  endorsed  by  them  to  James  Spence, 
Treasurer  of  the  Bank  of  Scotland,  six  months  after  date. 

In  security  of  these  bills,  amounting  in  whole  to  £12000, 
the  bankrupts  granted  an  heritable  bond,  which  specially 
recited  the  bills  above  mentioned,  and  then  followed  this 
personal  obligation,  **  And  whereas  the  said  Wm.  Pulteney, 
"  Eijtq.,  at  adhibiting  his  acceptance  to  the  said  five  bills,  had 
"  DO  value  in  his  hands  belonging  to  us  the  said  Robert  and 
*'  William  Alexander,  or  belonging  to  the  Company  now 
"  carried  on  by  us,  under  the  firm  of  William  Alexander  and 
**  Sons  ;  but  did  the  same  at  our  desire,  and  for  our  use,  upon 
"  condition  of  our  granting  him  the  security  underwritten. 
"  Therefore  wit  ye  us,  the  said  Robert  and  William  Alexan- 
"  der,  to  be  bound,  as  we  hereby  bind  and  oblige  ourselves, 
"  oar  heirs  and  executors,  to  content  and  pay  to  the  said 
"  William  Pulteney,  Esq.,  his  heirs  and  assignees,  the  fore- 
"  said  sum  of  £12000,  in  the  months  and  at  the  terms  after- 
"  mentioned,  viz.  the  sum  of  £1500  upon  the  said  21st  day 
'*  of  June  next,  to  the  end  that  he  may  apply  the  same  for 
"  retiring  the  bill  first  above  narrated.  Item,  the  sum  of 
''  £1500,  upon  the  said  21st  September  next,  to  the  end 
"  that  he  may  apply  the  same  for  retiring  the  second  bill 
"  above  narrated."  And  so  on,  thus  enumerating  the  whole 
bilk 

The  bankrupts,  by  the  said  heritable  bond,  having  bound 
themselves  to  infeft  and  seize  Mr.  Pulteney  in  the  estate  of 
Cltmy  in  security  and  payment;  he  was  infeft,  and  the  infeft- 
ment  duly  recorded.  j^„^  2^^  ^^^^ 

The  repondent  likewise  produced  in  the  ranking  an  adjudi- 
cation  for  payment  and  relief  of  certain  other  debts  in  which 
he  stood  concerned  with  Messrs.  Alexander,  one  of  these  a 
debt  of  £3009,  due  to  the  Royal  Bank  of  Scotland,  for  which 
the  respondent  bad  become  bound  as  security  in  1772. 

The  appellants  had  an  heritable  security  granted  to  them 
over  the  estates  of  Cluny,  for  a  debt  due  to  them,  of  date 
subsequent  to  the  above  bond,  granted  to  Mr.  Pulteney,  and 
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1787.       were  thus  interested  in  seeing  that  no  more  was  ranked  for 
— ^—    on  that  estate  than  was  due  on  the  respondent's  bond. 

The  claim  lodged  for  the  respondent  claimed  the  balance 
due  on  the  heritable  bond  debt,  amounting  to  £6000,  all  the 
other  bills  under  the  heritable  bond  haying  been  paid. 

To  these  claims,  so  far  as  the  respondent's  heritable  bond 
was  concerned,  the  appellants  and  other  creditors  objected, 
stating,  that  the  bond  had  been  grantedfor  the  respondent's 
relief  of  five  acceptances,  therein  particularly  mentioned,  so 
in  a  settlement  of  accounts,  which  took  place  between  him 
and  Messrs.  Alexander,  in  April  1775,  it  was  admitted,  that 
these  five  acceptances  had  been  retired  by  Messrs.  Alexan- 
der, and  three  of  them,  including  the  one  for  £6000,  had 
been  delivered  up  by  the  respondent  for  cancellation.  And, 
therefore,  that  the  heritable  security  was  extinguished,  the 
debt  being  paid.  The  respondent  answered.  That  although 
the  five  bills  were  nominally  retired  by  Messrs.  Alexander, 
yet  they  had  been  truly  and  substantially  paid  by  his,  the 
respondent's  money,  or  by  his  granting  new  acceptances, 
which  came  in  the  place  of  the  original  ones ;  and,  in  par- 
ticular, he  endeavoured  to  show,  from  written  evidence  pro- 
duced, that  this  was  the  case  with  respect  to  the  acceptance 
of  £6000. 
Julj  18, 1780.  The  Lord  Ordinary  found  sufficient  evidence  that  the  bill 
for  £6000  sterling,  was  afterwards  retired  and  paid  by  Mr. 
Pulteney,  and  therefore  found  that  the  bond  and  infeftment 
are  still  in  his  person  a  subsisting  security  for  relief  and  re- 
payment of  the  contents  of  the  said  bill,  at  least,  to  the  extent 
of  the  balance  truly  due,  by  Mr.  Alexander  to  him,  upon  a 
fair  accounting.  This  case  was  appealed  to  your  Lordiships, 
but  affirmed. 

The  respondent  then  urged  that  his  adjudication  debt  for 
£3009  was  also  entitled  to  be  included  under  the  heritable 
bond,  so  as  to  give  it  a  preference  over  sums  due  to  other 
creditors. 

To  this  it  was  objected,  that  although  the  respondent 
might  have  a  good  claim  to  be  relieved  of  the  £3009,  for 
which  he  stood  bound,  yet,  as  this  claim  had  no  connection 
with  his  heritable  security,  and  did  not  exist  till  some  years 
after  the  date  of  that  security,  he  could  only  be  ranked 
thereon  as  a  common  personal  creditor. 

1783      "^^^  ^^^^  Ordinary,   of  this   date,  found,  "  That   Mr. 

ulj  14,  7    .  „  p^ltQney  ig  entitled  to  be  ranked  for  payment  of  the  sums 

*'  due  by  Messrs.  Alexander  to  the  RoyAl  Bank,  for  so  far  as 

<*  he  has  paid  the  same,  and  for  relief  thereof,  so  far  as  still 
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"  unpaid,  and  shall  not  be  drawn  by  the  Royal  Bank  as  ere-       1787. 
"  ditors,  producing  an  interest  in  this  ranking,  and  finds,  "^ 

"  that  the  heritable  bond  will  extend  to  his  claim,  for  pay-    "^^*  "J.' 
"  ment  and  relief  of  this  engagement  to  the  Royal  Bank  ;  v. 

"  and  that  to  the  extent  of  the  £6000  already  sustained  by  ^-oltunbt. 
"  the  Court,  and  interest,  without  prejudice  to  Mr.  Pulteney, 
*'  to  show  that  the  bills  for  the  remaining  £6000  contained 
**  in  the  heritable  bond  were  retired  by  him  or  his  effects." 

In  a  representation,  it  was  stated,  that  in  the  debt  to  the 
bank,  a  Mr.  Aitchison  was  interested  as  a  co-obligant,  and 
the  question  was  urged,  how  far  the  respondent  was  not,  at 
least,  bound  to  grant  an  assignation  to  the  postponed  creditors. 

The  Lord  Ordinary,  (4th  Dee.  1784),  *'  In  respect  Mr. 
''  Pulteney  ia  claiming  to  be  ranked  on  the  funds  of  the 
"  principal  debtor,  finds,  that  he  is  not  obliged  to  grant  any 
*'  conveyance  to  the  creditors  at  drawing  his  payment." 

In  a  reclaiming  petition,  it  was  contended,  that  Mr. 
Pulteney  could  not  apply  the  sums  paid  him  towards  special 
debts,  namely,  the  bills,  so  as  to  make  the  heritable  bond 
available  for  more  than  was  due  by  it,  but  was  bound  to 
apply  those  payments  to  the  special  debts  for  which  they 
were  paid.  The  respondent  answered,  That  he  was  entitled 
to  apply  any  money  he  had  received  from  Messrs.  Alexander, 
in  the  course  of  their  various  transactions,  to  that  debt 
which  was  least  secured ;  and  to  keep  up  his  heritable  se- 
curity to  the  amount  of  the  balance  due  to  him.  That  this 
had  been  settled  by  the  former  judgment ;  and,  finally.  That 
he  was  not  bound  to  grant  any  assignation  to  the  appellants 
for  whatever  sum  may  be  recovered  on  that  bank  debt,  out 
of  his  co-obligant's  estate,  who  was  only  a  co-cautioner  and 
surety. 

The  Lords  adhered  to  the  interlocutor  of  the  Lord  Ordi-  Mar.  4, 1785. 
nary  reclaimed  against. 

Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded  Jbr  the  Appellants. — The  debt  due  to  the  Royal 
Bank  of  Scotland,  originally  constituted  by  a  bond  for  £5000, 
by  Messrs.  Alexander  and  John  Aitchison,  and  for  which,  the 
respondent  and  Alexander  John  Alexander  of  Grenada,  gave 
a  corroborative  security  in  July  1772,  has  no  connection 
whatever  with  the  bills,  for  relief  whereof  the  heritable 
bond  was  given.  It  was  not  even  brought  to  the  credit  of 
the  respondent,  in  the  account  fitted  between  them  in  April 
1775,  he  cannot  therefore  extend  his  heritable  bond,  so  as 
to  make  it  cover  that  debt,  but  must  rank  for  it  as  a  personal 
creditor. 

Supposing  the  respondent  entitled  to  hold  the  debt  in 
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qaestion,  as  covered  bj  the  heritable  security,  he  ooght  to  be 
ordained  to  assign  his  claim  against  Mr.  Aitchison's  repre- 
sentatives, who  are  quite  able  to  pay,  and  ready  to  meet  the 
demand,  so  as  the  other  creditors  may  derive  the  benefit  of 
this  claim. 

The  respondent  founds  on  the  rule  of  law,  that  every 
creditor  is  entitled  to  apply  indefinite  payments  in  extinction 
or  relief  of  the  debt  least  secuced.  But,  admitting  the  rule 
of  law,  still  it  will  not  avail  him  in  the  present  question,  be- 
cause, in  cases  of  bankruptcy,  matters  must  be  taken  as  they 
stood  at  the  time  of  the  bankruptcy  ;  and,  in  this  case,  it 
will  be  admitted  by  the  respondent,  that  at  that  time  he  had 
not  made  any  payment  to  the  Royal  Bank,  on  account  of  this 
debt  of  the  Alexanders.  He  was  indeed  bound  for  the 
debt,  but  he  could  not  become  creditor  to  Messrs.  Alexander, 
until  he  was  Compelled  to  pay  it.  The  debt,  therefore,  did 
not  exist  at  the  time  when  the  supposed  indefinite  payments 
were  made  by  Messrs.  Alexander  to  the  respondent,  and,  of 
course,  these  payments  could  not  be  applied  to  that  debt. 
Because  the  payments  to  the  respondent  were  all  made  prior 
to  the  account  fitted  in  April  1775,  and  must  therefore  be 
applied  to  the  debts  stated  as  due  to  the  respondent  on 
that  account.  By  that  account  there  is  a  balance  struck  of 
£4012.  lis.  7d.  due  to  the  respondent,  which,  by  a  subse- 
quent  account,  likewise  fitted  and  signed,  but  bearing  no 
date,  is  extended  to  £5425.  2s.  G^d.,  subject,  however,  to 
contingent  deductions.  These  accounts  conclusively  show, 
that  the  payments  cannot  and  were  not  taken  and  deemed 
as  indefinite  payments. 

Pleaded  for  the  Respondent, — 1.  Whether  the  respondent 
shall  be  entitled  to  include  in  his  account  the  debt  due  to 
thQ  bank,  the  whole  of  which  is  now  paid,  is  already  deter- 
mined by  your  Lordships,  by  the  affirmance  on  appeal,  of 
the  interlocutor  first  above  mentioned  (18  July  1780).  It  is 
evident  that  where  the  question  was,  Whether  the  heritable 
bond  should  stand  as  a  security  to  the  respondent  for  the 
balance  of  his  account,  it  was  open  to  the  appellants  to  have 
argued,  as  they  do  now.  They  might  have  objected  indivi- 
dually to  the  articles  of  which  the  debit  side  of  that  account 
was  composed.  They  might  have  said  this  article  was  pos- 
terior  to  the  heritable  bond — was  not  in  the  view  of  the  parties 
at  the  execution  of  it — had  no  connection  with  it — ^and  if  it 
was  open  to  them  at  that  time  so  tojargue,  it  cannot  be  open  to 
them  now.  In  fact,  they  did  so  argue  it  in  that  way  as  the 
pleadings  in  the  former  case  show.    In  his  answers  to  the  ob- 
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jections  given  in  he  says,  p.  24,  "  The  next  article  is  the  debt  for     1787. 
"£3009.38.  Id.  which  Mr.  Pultenoy  is  boand  to  pay  to  the 


"  Royal  Bank,  and  it  is  said,  as  the  bank  has  claimed  for  this    ^^^^  ^^ 
"  debt  and  will  be  ranked  for  it,  Mr.  Pulteney,  the  cautioner,  v. 

"  ought  not  also  to  be  ranked.  In  answer  to  this,  he  admits  p^I'Tknkv. 
"  that  the  debt  cannot  be  ranked  so  as  to  draw  twice  in  the 
"  ranking,  but  as  he  is  liable  to  the  bank,  he  apprehends  he 
"  ifi  clearly  entitled  to  be  relieved,  and  must  be  ranked  ac- 
"  cordingly ;  and  so  far  as  ho  is  obliged  to  pay  he  will  be 
"  entitled  to  compensate  what  is  due  to  him  with  part  of 
*'  the  sura  advanced  for  him  by  Messrs.  Alexander,  without 
"  encroaching  upon  his  heritable  security.  The  creditors 
"  say  that  this  is  in  effect  stretching  his  heritable  security  so 
'*  as  to  cover  the  bank  debt.  But  w^ith  submission  it  is  a 
"  mistake  to  view  the  matter  in  that  light ;  for  he  is  only 
*•  using  the  privilege  which  by  law  is  competent  to  every 
*'  creditor  in  the  like  circumstances,  of  applying  any  indefi- 
"  nite  payment  made  in  extinction  or  relief  of  the  debt  least 
"  secured."  Thus  showing  that  the  point  was  actually  in 
issue  in  the  former  suit,  which  ended  by  the  judgment  of 
TOur  Lordships.  It  therefore  follows,  that  if  the  appellants 
are  at  liberty  to  object  to  the  articles  on  the  debit  side  of 
the  account,  on  the  single  ground,  that  they  are  not  the  bills 
mentioned  in  the  heritable  bond«  and  have  no  connection 
with  them,  then  your  Lordships'  affirmance  of  the  interlocu- 
tor of  14th  July  1780  in  the  former  appeal,  may  be  in  sub- 
stance reversed.  For  if  every  article  except  that  bill  be 
struck  out,  and  the  indefinite  payments  thereby  necessarily 
applied  to  that  bill,  then  the  heritable  bond  will  stand  as  a 
security  for  the  balance  on  that  bill  only,  and  not  for  the  ba- 
lance truly  due  on  a  fair  stating  of  the  accounts,  which  would 
be  a  plain  subversion  of  the  interlocutor  affirmed  by  your 
Lordships. 

Upon  the  second  question.  Whether  the  respondent  be 
bound  to  assign  his  right  of  indemnity  against  the  repre* 
sentatives  of  Mr.  Aitchison,  it  is  unnecessary  to  argue  much? 
It  is  sufficient  to  say,  that  Mr.  Aitchison  was  a  mere  cau- 
tioner with  himself  in  the  debt  due  to  the  lloyal  Bank  only, 
but  in  no  manner  connected  with  the  other  course  of  tran- 
sactions had  with  Messrs.  Alexander,  for  which  they  granted 
him  the  heritable  bond.  Had  Mr.  Aitchison  paid  the  wholo 
debt  due  to  the  respondent,  the  creditor,  perhaps  it  would 
have  been  equitable  that  he  should  assign  him  all  the  secu- 
rities against  the  estate  of  Mr.  Alexander,  the  principal 
debtor,  but  there  is  no  equity  which  will  give  to  Mrr  Alex-  "* 
ander,  or  to  his  general  creditors,  the  benefit  of  the  respon* 

VOL.  111.  H 
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1788.      dent's  right  of  indemnity  against  the  surety  of  the  principal 
■         debtor. 

After  hearing  counsel,  it  was 

Declared  that  the  appellants  not  having  pursued  the  ap- 


ZNO  8  cox- 
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DELVALLE, 

r. 

TOHK  BUILD.  peal  against  the  interlocutors  of  18th  July  1780  on  the 

19th  June  1782,  the  day  appointed  for  hearing  the  said 
appeal,  and  the  said  interlocutor  having  been  thereupon 
affirmed,  and  thereby  become  absolute  and  final,  the 
appellants  are  precluded  from  the  ground  of  objectioa 
now  insisted  on  by  them.  And  it  is  therefore  ordered 
and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellants,  A.  Pigott,  Alex.  Wight, 

For  Respondent,  Ilay  Campbell,  Wm.  Alexander. 


[Mor.  4525.] 

Rebecca  Delvallb,  Francis  Roper  Head, 
Esq.  and  Others,  Creditors  of  the  Cover-  f   ^      / / 
nor  and  Company  for  Raising  the  Thames  ^    ^  ' 

Water  in  York  Buildings, 

The  Governor   &  Company  of   Under-  ^ 
takers  for  Raising  the  Thames  Water  in  r  Respondents. 
York  Buildings,    -  -  -  3 

House  of  Lords,  12th  March  1788. 

Prescription — ^Foreion. — Circumstances  in  which  held,  that  cer- 
tain bonds  due  to  creditors  in  England,  by  an  English  Company, 
ranked  on  an  estate  in  Scotland  belonging  to  that  Company^  bad 
incurred  the  negative  prescription  of  forty  years.  Reversed  in 
House  of  Lords. 

The  appellants,  creditors  of  the  York  Buildings  Company, 
were  those  class  of  creditors  called  the  annuity  creditors, 
the  company  having  been  empowered  by  act  of  Parliament 
to  raise  money  on  their  estates  by  granting  bonds  of  an* 
nuity. 

Tho  following  is  a  copy  of  one  of  the  bonds : — 

?•  13.  No.  77.  £100. 

"  The  Governor  and  Company  of  Undertakers  for  raising 
••  the  Thames  Water  in  York  Buildings  do  hereby  oblige 
*<  themselves  and  their  successors  to  pay  unto  Mr.  Thomas 
"  Yorburry,  his  executors,  administrators,  or  assigns,  £100, 
*<  with  interest  at  the  rate  of  £4  per  cent,  per  an.,  on  the 
••  12  day  of  April  1732 ;    for  true  payment  whereof  they 
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'*  bind  themselves  and  their  successors  in  the  penal  sum  of      1788. 
«  £200.    London,  12  Dec,  1724. 


"  By  order  of  the  Court  of  Assistants,  delv^lb, 

(Signed)        Humphrey  Bishop,  Cashier.'^  v.' 

In  the  long  course  of  procedure  and  litigation  which  at-  ^^rk  build- 
tended  the  winding  up  of  the  company,  the  bond  in  ques-  tavt»  ' 
tion  had  incurred  the  negative  prescription ;  and  the  com<- 
panj  finding  that  there  would  be  a  surplus  left  to  divide 
among  the  partners  of  the  company  after  satisfying  all  just 
claims,  objected  to  the  appellants'  bonds.  1.  That  they 
were  cut  off  by  the  negative  prescription  of  the  law  of  Eng- 
land, no  step  having  been  taken  by  the  creditors  on  such 
bonds  within  twenty  years.  2.  That  such  of  the  creditors 
as  had  used  no  steps  of  diligence  against  the  company  or 
their  estates  in  Scotland,  for  the  space  of  forty  years,  were 
now  excluded  by  the  negative  prescription  of  the  law  of 
Scotland.  3.  That  the  creditors  holding  these  bonds,  which 
were  conceived  in  the  English  form,  could  not  attach  the 
property  of  their  debtors  for  more  than  the  penal  sum, 
whatever  amount  of  interest  might  be  due  on  them. 

It  was  answered,  that  by  various  proceedings  had  in  re- 
gard to  the  company  before  its  bankruptcy,  these  bonds  had 
been  recognised  as  subsisting  debts,  and  that  this  had  been 
done  long  within  the  twenty  years  prescription  of  the  law  of 
England,  assuming  the  lex  contractus  and  the  law  of  the 
domicile  of  the  company  to  prevail. 

Upon  the  report  of  Lord  Monboddo,  the  Lords  found  as 
follows: — "  Repel  the  objections  stated  to  the  bonds  claim-  Feb.  5  1783. 
'*  ed  in  the  ranking,  arising  from  the  taciturnity  of  twenty 
"  years,  in  respect,  from  the  special  circumstances  of  the 
''  case,  there  is  no  room  for  the  presumption  of  the  said 
**  bonds  having  been  paid  by  the  said  company :  sustain  the 
**  second  objection,  to  such  of  the  said  bonds  as  have  lain 
"  over  for  forty  years  without  any  diligence  done,  or  action 
"  raised  thereon :  that  the  same  are  not  entitled  to  a  place 
''  in  this  ranking,  in  respect  that  they  are  cut  off  by  the  ne- 
"  gative  prescription  of  the  law  of  Scotland,"  &c.  On  re- 
claiming petition  against  the  finding  as  to  the  negative  pre- 
scription of  the  law  of  Scotland  the  Court  adhered;  The 
Court  afterwards  pronounced  two  interlocutors  on  points  of 
form,  of  these  dates.  {fj  ^]']l^' 

.      .  ,  .        ,        .  «  ,.  ,  Mar.11,1786. 

Agamst  these  interlocutors  the  creditors  brought  the  pre-  Mar.  8, 1787. 
sent  appeaL 

Pleaded  for  the  Appellants. — 1.  The  books  of  the  York 
Buildings  Company,  and  the  proceedings  in  the  House  of 
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Commons  and  in  the  Court  of  Chancery,  afford  the  most 
complete  conviction  that  the  bonds  on  which  the  appellants 
claim  to  be  ranked  are  still  due  and  owing,  and  that  pay- 
ment of  no  part  has  been  received.  2.  The  objection,  be- 
sides, will  appear  most  unfavourable,  when  it  is  considered 
that,  till  the  sale  of  the  remainder  of  the  company's  estates 
was  made,  under  the  authority  of  the  act  17  of  His  Majes- 
ty, the  appellants,  who,  or  their  predecessors,  had,  through 
absence,  minority,  or  other  such  causes,  neglected  to  enter 
their  claims,  had  no  prospect  of  receiving  payment  of  their 
debts.  Till  then,  it  was  generally  supposed  that  the  com- 
pany's estates  in  Scotland  would  be  exhausted  by  the  claims 
of  real  creditors.  In  England  the  company  was  possessed 
of  no  estate  whatever,  and  insuperable  bars  .lay  in  the  way 
of  bringing  a  suit,  so  as  to  obtain  judgment  against  them. 
3.  Although  the  negative  prescription  of  the  law  of  Scot- 
land may,  with  great  propriety,  be  resorted  to  to  cut  down 
bonds  or  contracts  entered  into  in  Scotland,  it  cannot  in 
justice  be  applied  to  the  bonds  now  in  question.  The  pro- 
per forum  of  the  York  Buildings  Company  was  and  is  in 
England,  the  residence  of  the  company,  and  the  seat  of  their 
trade  being  there.  They  were  created  into  a  corporation, 
first  by  an  English  patent,  and  afterwards  by  an  English 
statute  ;  their  general  court  was  always  held  in  London,  and 
no  where  else.  The  great  bulk  of  the  partners  were  Eng- 
lishmen, and  the  proceedings  in  the  winding  up  show  that 
their  affairs  have  been  in  the  Court  of  Chancery,  subject  to 
the  orders  of  that  court.  In  short,  to  all  intents  and  pur- 
poses, they  are  an  English  company.  The  bonds  in  ques- 
tion were  issued  by  the  company  in  the  English  form  ;  they 
bear  date  in  London.  They  are  not  conceived  in  a  form 
which  could  have  been  sustained  by  the  common  law  of 
Scotland,  had  they  been  issued  there.  The  appellants  also 
are  Englishmen,  and  have  their  residence  in  England.  And 
although,  in  order  to  recover  payment  of  their  just  debts  out 
of  their  debtor's  estate  in  Scotland,  it  behoves  them  to  re- 
sort to  the  courts  of  law  in  Scotland,  the  municipal  laws  of 
that  country  cannot  be  set  up  as  a  bar  to  their  suing  upon 
obligations  which  are  still  good  grounds  of  debt  in  England. 
There  is  no  statute  of  limitation  in  England  similar  to  the 
negative  prescription  in  Scotland  in  the  case  of  bonds;  and 
in  regard  to  the  twenty  years  prescription,  it  is  clear  that  it 
docs  not  apply  to  the  case — no  presumption  of  payment  be- 
ing possible  in  the  circumstances  of  the  procedure  had  in 
this  case,  where  these  bonds  were  acknowledged  as  still  due. 
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And  it  is  no  answer  to  say,  that  although  the  appellants'        1788. 

bonds  may  still  be  good  in  England,  yet  the  judges  in  Scot-    

land  ought  not  to  sustain  action  upon  them  in  opposition  to  ^^'tefoord 
their  own  law,  which  holds  the  debt  extinguished  in  forty  ^hitkfoord. 
years,  because  it  would  be  wrong  to  apply  the  statutes  re- 
lative  to  the  negative  prescription  in  Scotland  to  foreign 
transactions  or  contracts,  executed  in  a  foreign  country,  and 
where  both  debtor  and  creditor  have  their  domicile.  These 
statutes  can  have  no  authority  extra  territorium. 

Counsel  having  been  called  to  be  heard  in  this  cause;  and 
no  counsel  appearing  for  the  respondents,  the  appellants' 
counsel  were  heard  to  state  and  argue  the  case  (as  above), 
and  being  withdrawn,  it  was 
Ordered  that  the  interlocutors  complained  of  be  reversed, 
in  BO  far  as  they  sustain  the  objections  to  the  bonds 
claimed  by  the  appellants,  that  the  same  are  not  entitl- 
ed to  a  place  in  the  ranking,  in  respect  they  are  cut  off 
by  the  negative  prescription  of  the  law  of  Scotland. 

N.  B. — No  Respondents*  case  delivered. 

For  Appellants,  Bay  Campbell,  John  Scott,  Alex.  Wight, 


Miss  Jane   Whitbfoord,  only  surviving  ^ 
Child  of  the  deceased  BryceWhitefoord,  )  ^/^/^"«"*' 

James  Whitefoord,  Esq.         -  -  Respondent 

House  of  Lords,  15th  March  1788. 

SrccBssioN — FiAR — Infbftmbnt — Dispensation  Clause — Pre- 
scription.— A  father  conveyed  bis  estates  to  his  heir  male,  whom 
failing  to  his  eldest  daughter.  The  heir  male,  after  the  death  of 
the  father,  succeeded,  bat  died  without  issue ;  having,  previous  to 
his  death,  conveyed  the  estates  to  a  remote  relation  of  the  same 
name :  Held,  that  as  fiar,  he  was  entitled  so  to  convey  the  estates, 
notwithstanding  the  destination  over  in  favour  of  the  daughter. 
Objection  to  sasine,  that  the  dispensation  clause,  granted  by  the 
Crown,  making  infeftment  on  one  part  of  the  lands  good  for  the 
whole  was  inept,  these  lands  being  held  of  different  superiors. 
Objection  repelled,  prescription  having  run  upon  the  title.  Af- 
fix med  in  the  House  of  Lords,  without  prejudice  to  any  challenge 
appearing  on  the  face  of  the  sasine  of  the  lands  of  Kirkbryde ;  said 
reservation  being  of  consent  of  parties. 

Bryce  Whitefoord,  then  in  possession  of  the  lands  of  Dun- 
duff,  Cloncaird,  and  others  holding  of  the  prince ;  and  the 
lands  of  Kirkland  of  Maybole,  called  Kirkbryde,  holden  of 
the  crowHi  obtained  a  charter  erecting  the  whole  into  a  ba- 
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1788.      ronj,  to  be  called  the  barony  of  Whitefoord^  whereof  the 
manor  place  of  Cloncaird,  thereafter  called  the  mansion  house 


wHiTEFooBD  q{  Whitcfoord,  was  declared  to  be  the  principal  messuage; 
wHiTBFooRD.  aud  tho  chartcr  contained  a  clause  declaring  that  one  sasine 
to  be  taken  on  any  part  of  the  said  lands  was  to  be  sufficient 
for  all  the  lands  contained  in  the  charter,  whether  holding 
of  the  crown  or  prince,  and  infeftment  followed  on  this 
charter  in  that  form. 

Bryce  Whitefoord  thereafter  married,  and  entered  into  a 
postnuptial  contract  of  marriage  witH  his  wife,  by  which  he 
disponed  the  whole  lands  then  belonging  to  him,  or  that 
might  afterwards  accrue,  to  the  heirs  male  of  the  marriage ; 
whom  failing,  to  tho  heirs  male  of  any  other  marriage;  whom 
failing,  to  such  other  person  as  he  might  afterwards  name 
in  a  writing :  which  writing  he  executed  two  days  afterwards 
by  a  deed  of  nomination  bearing  reference  to  that  deed,  and 
disponing  these  estates,  failing  Iieirs  malCf  to  his  eldest 
daughter,  the  appellant. 

On  the  death  of  her  father,  the  appellant's  brotheri  James 
Whitefoord  succeeded,  but  died  some  years  after  succeeding, 
without  issue.  Before  his  death,  he  conveyed  the  whole 
lands  and  estate  to  the  respondent,  who  was  distantly  relat- 
ed, and  totally  disinherited  the  appellant,  without  any  appa- 
rent cause. 

Conceiving  that  she  had  a  right  to  succeed  to  her  father's 
estates,  in  virtue  of  the  postnuptial  contract  and  deed  of  no* 
mination  on  failure  of  heirs  male,  she  brought  a  reduction, 
in  which  two  points  were  made : — 1.  That  he  had  no  power 
gratuitously  to  alter  the  order  of  succession  so  settled  by 
her  father's  deeds ;  and,  2.  That  his  sasine  in  the  lands  of 
Kirkland  of  Maybole  or  Earkbryde,  holden  of  the  king,  vnth 
infeftments  taken  at  the  manor  place  of  Whitefoord,  formerly 
called  Cloncaird,  which  latter  lands  were  held  of  a  different 
superior  (the  prince)  was  null,  because  the  crown  could  not 
give  a  dispensation  for  taking  an  infeftment  upon  lands  be- 
longing to  a  different  superior,  but  only  as  to  lands  held 
under  the  crown.  In  defence,  it  was  stated  that  the  appel- 
lant was  only  to  succeed  ^*  in  case  I  should  have  no  heirs 
**  male  procreated  of  my  body  of  this  present  marriage  ;" 
but  as  that  event  never  happened,  and  as  there  were  heira 
male  of  the  marriage  who  succeeded,  the  appellant'^s  claim 
was  untenable.  Besides,  having  made  up  titles,  not  on  the 
contract,  but  otherwise,  as  nearest  and  lawful  heir  to  h.is 
father,  and  possessed  for  40  years,  she  is  barred  by  prescrip- 
tion. 
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The  Lord  Ordinary  Bustained  the  defences,  «  repels  the       ^^^' 
"reasons  of  redaction,  assoilzies  and  decerns."    And,  on  „^^„« 

reclaiming  petition,  the  Court  adhered.  v. 

Against  these  interlocutors  the  present  appeal  was  brought  ^^^l^^^^J^^' 
to  the  House  of  Lords.  June  23,1786. 

Pleaded  far  the  AppellanL—1.  The  plea  of  prescription 
does  not  apply,  because  the  deeds  under  which  the  appel- 
lant rests  her  claim  were  never  registered,  but  kept  con- 
cealed in  the  private  repositories  of  the  brother,  so  that  the 
act  1G17  does  not  apply,  because  neither  acquiescence  nor 
negligence,  which  is  the  principle  of  that  act»  could  be  pre- 
sumed against  her.    At  all  events,  it  can  only  apply  to  the 
barony  of  Dunduff.    2.  The  contract  of  marriage  and  deed 
of  nomination^  which  followed  two  days  thereafter,  must  be 
read  as  partes  yuedem  negotiiy  executed  by  the  same  parties, 
and  constituting  one  settlement,  by  which  it  was  manifest 
that  after  the  existence  and  subsequent  failure  of  heirs  male 
of  the  marriage  of  her  father's  body,  the  appellant,  his  eldest 
daughter,  was  to  succeed.    This  his  intention  was  evidenced 
by  reserving  a  faculty  in  the  postnuptial  contract  to  name 
other  heirs,  failing  the  heirs  male  of  his  body,  and  by  his 
exercising  this  reserved  faculty  in  the  execution  of  the  deed 
d  nomination,  disponing  his  estate  to  the  appellant.     This 
intention  being  thus  apparent,  the  deed  ought  to  receive  a 
construction  favourable  to  the  appellant  from  parental  affec- 
tion, and  especially  in  doubtful  words,  the  rule  "  semper  in 
dabiis  benigniora  prseferenda  sunt/'  ought  to  hold.    And  no 
prescription  applies  to  bar  the  present  challenge,  especially  in 
reference  to  the  lands  of  Kirkbryde.    At  all  events,  it  is  clear 
that  her  brother's  deed,  disinheriting  her,  could  not  make  an 
effectual  conveyance  unless  he  had  first  vested  in  him  a  feudal 
right  to  these  lands.    He  had  not  such  complete  feudal 
right  as  to  the  lands  of  Kirkbryde  holden  of  the  crown,  no 
Maine  having  been  taken  on  these  lands,  but  only  at  the 
manor  place  of  Cloncaird,  which  are  lands  held  of  a  differ- 
ent superior,  and  therefore  she  had  a  right  to  succeed  to 
these.    Nor  is  it  an  answer  to  this  to  say,  that  the  dispensa- 
tion in  the  crown  charter  1702,  whereby  it  is  declared  that 
the  infeftment  taken  upon  any  part  of  the  lands  should  be 
sufficient  for  the  whole,  because  the  crown,  although  entit- 
led to  make  such  a  dispensing  power  as  to  lands  held  of  the 
king  as  superior,  yet  was  not  entitled  to  do  so  as  to  lands 
held  not  of  him  but  of  another. 

Pleaded  for  the  Respondent. — 1.  In  the  deeds  on  which 
the  appellant  founds,  there  is  nothing  but  a  simple  destinar- 
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the  appellant's  construction  of  that  destination  wereperfect- 
vHiTKFooBD.ly  uudoubted,  still  it  would  stand  equally  clear  in  law,  that 
a  contract  disponing  to  the  heirs  male  of  the  marriage,  with 
substitutions  over  calling  the  heirs  female,  on  failure  of  the 
heirs  male,  the  heir  who  first  takes  is  unlimited  Jiar ;  and 
the  substitutes  have  merely  a  hope  of  succession.  Under 
such  a  destination,  the  restraint  only  lies  on  the  father.  If 
it  is  wished  to  be  carried  further,  it  must  contain  express 
prohibitions  against  alienation  and  altering.  Besides,  the 
destination  to  her  was  only  conditional,  *'  in  case  of  failing 
*^  of  heirs  male  procreate  of  my  body  of  the  present  mar- 
**  riage."  But  as  there  was  an  hoir  male  who  succeeded  and 
possessed  for  60  years,  the  right  was  in  him  as  an  absolute 
fee,  with  no  obligation  to  prevent  him  executing  a  deed  such 
as  would  effectually  disappoint  the  substitutes  so  named  by 
his  father,  which  right  has  been  fortified  therefore  by  pre- 
scription. 2.  In  regard  to  the  lands  of  Kirkbryde,  the  ob- 
jection is  extremely  frivolous.  No  doubt  seisin,  according 
to  feudal  principles,  must  be  taken  by  symbolical  delivery 
upon  every  discontiguous  tenement.  But  here  the  lands 
were  united  into  a  barony,  with  a  dispensing  clause  declar- 
ing that  sasine  taken  on  any  part  would  be  sufficient  for  the 
whole  ;  and  it  is  no  answer  to  this  to  say,  that  the  crown  had 
no  right  to  confer  a  dispensing  power  as  to  lands  over  which 
it  held  no  right  of  superiority,  as  for  example,  as  to  lands  held 
of  a  subject  superior,  or  of  the  prince,  because  the  king  is 
head  superior  of  all  lands  in  Scotland,  and  to  grant  such 
rights  of  dispensation  is  a  part  of  the  prerogative  of  the 
crown  which  he  does  as  to  bishops  lands,  and  is  equally  com- 
petent to  do  as  to  principality  lands.  The  infeftment  as  taken, 
therefore)  was  perfectly  regular,  and  in  conformity  with  the 

charter. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutor  be  affirmed, 

without  prejudice  to  any  challenge  arising  on  the  face 

of  the  instrument  of  sasine  of  the  lands  of  Kirkbryde  of 

the  13th  May  1726,  the  said  reservation  being  made 

with  consent  of  the  respondent. 

For  the  Appellant,  John  Scott ^  Jos,  BoawelL 

For  the  Respondent,  Hay  Campbell^  Geo,  Ferguson, 

Note. — Unreported  in  Court  of  Session. 
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David  Donald  of  Conbeath,  -  Appellant ;  1788. 

Anns  KiRKALDY,  Widow  of  James  Donald.)    „         ^    a 
Tx        .     .    T^,.  1,1  ,  r  Respondent* 

Druggist  m  Edinbargh,  deceased,  \ 


DONALD 

9. 

KIRKALDT. 


House  of  Lords,  8th  April  1788. 

PaOTINO  THB  TbNOR SPEOIAL  GaSUS  AmISSIONIS,  WHEN  NECESSARY. 

— Antenuptial  Contract  of  Marriage. — Whether  the  parties 
can  agree  to  retire  and  discharge  it  after  marriage  ? 

The  respondent's  husband  died  without  issue,  possessed 
of  heritable  estates  worth  £2000,  and  moveable  estate  a- 
mounting  to  £5000,  to  which  the  appellant,  her  husband's 
brother,  succeeded,  as  heir  and  next  of  kin  to  him,  subject 
to  whatever  provisions,  legal  or  conventional,  she  might  be 
entitled  to.  By  law  she  was  etititled  to  the  liferent  of  one- 
third  of  the  heritable  estate  as  her  terce,  and  to  one- 
third  of  the  moveable  estate  as  jus  relictce.  But  the  appel- 
lant alleged,  and  the  respondent  admitted,  that  an  antenup- 
tial contract  had  been  executed  between  the  parties,  settling 
a  jointure  on  her  of  £50  per  annum;  and  although  it  had 
now  disappeared  from  the  deceased's  repositories,  and  was 
lost,  there  were  strong  grounds  that  it  was  either  concealed 
by  the  respondent,  or  destroyed  by  her.  He  first  raised  an 
exhibition  against  her,  to  recover  the  deed,  and  failing  in 
this,  he  raised  an  action  of  proving  the  tenor,  in  which  a 
proof  being  allowed,  and  the  respondent  examined,  she  ad- 
mitted the  execution  of  the  deed,  and  that  it  lay  in  his  re- 
positories,— and  that  she  had  seen  it  last  about  eighteen 
months  previous  to  her  husband's  death.  In  point  of  fact, 
the  respondent  deponed  that  the  deceased,  together  with 
her  father,  who  held  her  copy  of  the  contract,  mutually  a- 
greed,  sometime  before  his  death,  to  cancel  and  destroy 
both  copies  of  the  contract,  which  was  done  accordingly, 
that  she,  as  his  widow,  might  enjoy  her  legal  rights.  In 
point  of  law,  therefore,  it  was  pleaded,  1.  That  it  was  in- 
cambent  on  the  appellant  to  prove  that  the  writing  was  of  a 
certain  tenor.  2.  To  make  out  a  special  casus  amissionis. 
Bach  as  accidental  fire,  in  order  to  satisfy  the  Court  that  the 
writing  was  not  legally  cancelled. 

The  Court  assoilzied  the   defender  (respondent),  after  July  24, 1787. 
considering  the  proof,  and  memorials  thereon,  and  refused^ 
a  reclaiming  petition.  '     ' """ 


V, 
&IBKGALDT. 
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1788.  Against  these  interlocutors  the  present  appeal  was  bronght. 

■        Pleaded  for  the  Appellant. — A  contract  of  marriage  is 

i>oNALD  not  a  retireable  instrument  in  the  sense  of  law,  but  one  of  a 
permanent  nature,  the  obligations  arising  from  which  cannot 
be  cancelled  or  injured,  after  marriage  has  followed  on  the 
faith  of  it,  even  by  the  mutual  consent  of  the  arbritating 
parties  thereto ;  because  the  moment  marriage  follows,  other 
interests  arise  and  are  settled  than  those  of  the  contracting 
individuals.  It  is  said,  that  the  cancelling  the  contract  was 
just  a  mode  resorted  to  in  effect  to  enlarge  the  provisions 
thereby  stipulated  ;  but  this  is  a  very  unusual  mode,  and  a 
mode  not  recognized  by  law.  Assuming,  therefore,  that  an 
antenuptial  contract  of  marriage  is  not  a  retireable  instru- 
ment, it  follows,  when  lost,  its  tenor  may  be  proved  without 
any  special  castis  amisaionis ;  and  the  onus  lies  on  the 
defender  to  show  that  the  contract  was  lawfully  dis- 
charged or  cancelled.  The  evidence  adduced  to  show  that 
her  husband,  along  with  her  father,  had  actually  destroyed 
the  contract  during  Mr.  Donald's  life,  is  very  far  from  being 
sufficient  or  satisfactory.  It  is  attended  with  circumstances 
which  render  the  evidence  suspicious,  and  mainly  rests  on 
the  testimony  of  near  relations. 

Pleaded  far  the  Respondents. — The  office  and  object  of  a 
proving  of  the  tenor,  is  to  prevent  persons  rights  suffering 
by  the  loss  of  deeds ;  but  as  this  is  an  extraordinary  remedy, 
the  utmost  strictness  is  required  in  proof,  otherwise  such 
deeds  might  be  reared  up,  after  they  were  extinguished  or 
discharged  by  the  parties ;  and,  accordingly,  the  deed  must 
be  proved  to  have  been  destroyed  in  such  a  way  as  to  ex- 
clude the  possibility  of  its  having  been  laid  aside  or  destroyed, 
as  retired  or  discharged.  The  contract  in  question  being  a 
mere  personal  deed,  in  which  none  but  the  respondent  and 
her  deceased  husband  were  concerned,  having  been  followed 
by  no  infeftment  or  registration,  was  as  much  capable  of  be- 
ing retired  as  any  other  obligation,  such  as  a  personal  bond, 
&c.,  and  being  so  capable,  it  required  a  special  ca,sus  amis- 
sionis  to  be  established,  in  order  to  warrant  a  proving  of  the 
tenor ;  but  as  no  such  proof  has  been  offered,  and  as  it  has 
been  proved  that  the  deceased  had  destroyed  the  contract, 
with  the  view  of  giving  to  his  wife  more  enlarged  provisions, 
the  present  appeal  ought  to  be  dismissed. 

After  hearing  counsel,  it  was 
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Ordered   and   adjudged  that  the  interlocutors   be   af-      l78d. 
firmed.  — — ^ 


For   Appellant,    Eay   Campbell^    R.    Dundas^   Geo. 

Ferguson. 

For  Respondent,  J.  Anstruther^    Wm.  Adam,    WUL 

Honeyman. 


BRUCB 
BOSS. 


[Fac.  Coll.  465.] 

Edward  Bruob,  Cleik  to  the  Signet,  Appellant ; 

Walter  Ross,  Clerk  to  the  Signet,  Bespondent. 

House  of  Lords,  14th  April  1788. 

Waobrs — Sponsiombs  LuDicas. — Whether  debts  incurred  by  wa- 
gering are  good  in  law  ? — ^Held,  that  no  action  lay  on  such  claims, 
upon  the  principle  of  tponsione*  ludicrce. 

The  present  question  arises  out  of  an  action  brought  for 
payment  of  £50,  being  a  sum  gained  on  a  wager  or  bet, 
taken  on  the  result  of  an  impending  election  for  the  burghs 
of  Anstruther  Easter,  Anstruther  Wester,  Eilrenny,  Crail, 
and  Pittenweem. 

The  competing  candidates  for  these  burghs  were  John 
Anstruther,  Esq.  and  Colonel  Moncrief ;  and  while  the  can- 
vass was  going  on,  the  election  of  a  knight  of  the  shire  of 
the  county  of  Fife  came  on  at  Cupar,  where  the  appellant 
attended  as  a  freeholder.  The  respondent,  who  was  agent 
for  Colonel  Moncrief,  was  also  at  Cupar  on  that  occasion, 
and  met  the  appellant  there.  The  respondent  having,  in 
the  course  of  conversation,  boasted  much  that  his  consti- 
tuent, Colonel  Moncrief,  would  prevail  and  carry  the  burghs, 
and  having  offered,  in  the  presence  of  a  number  of  freehold- 
ers of  the  county,  to  back  his  opinion  with  a  bet  to  any  ex- 
tenty  the  appellant  took  him  up,  and  wagered  £50  that  Mr. 
Anstruther  would  gain  the  election — the  respondent  on  his 
part  wagering  £50  that  he  would  not,  but  that  Colonel 
Moncrief  would  ultimately  be  the  sitting  member. 

The  election  for  these  burghs,  when  it  came  on,  termi- 
nated in  Mr.  Anstruther  being  returned  member  to  sit  in 
Parliament. 

It  appeared  that  the  respondent  knew,  from  calculations 
made,  that  Mr.  Anstruther  would  gain  his  election,  but  his 
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1788.       hopes  lay  in  being  able  to  overturn  this  election  in  far  our 
"^"""""    of  Colonel  Moncrief  by  objections  to  the  validity  of  the  vot- 
^^^^^       ing.     A  petition  was  accordingly  presented  to  the  House  of 
BOSS.       Commons  to  set  aside  the  election,  on  the  ground  that  Mr. 
Anstruther  was  unduly  elected,  but  this  petition  was  with- 
drawn a  few  days  before  a  Committee  was  to  have  been  ap- 
pointed to  try  the  merits  of  the  election. 

The  respondent  having  refused  to  pay  the  £50,  action 
was  raised  for  payment  thereof,  to  the  competency  of  wbich^ 
in  the  course  of  the  proceedings  below,  no  objection  was 
stated  by  the  respondent. 

Feb.  28,1786.  Of  this  date,  the  Lord  Ordinary  pronounced  this  interlo- 
cutor:— ^*  In  respect  it  is  admitted  that  at  the  date' of  the 
"  wager  in  question  the  delegates  for  the  eastern  district  of 
"  the  Fife  burghs  were  chosen,  and  a  majority  of  them  were 
*'  known  to  have  declared  for  Mr.  Anstruther ;  finds  that  the 
"  object  of  the  wager  could  only  have  related  to  the  discus- 
'^  sion  of  a  petition  to  be  presented  to  the  House  of  Com- 
''  mons,  complaining  of  an  undue  return  ;  and  as  it  is  not 
'*  denied  that  the  petition  was  afterwards  withdrawn,  in 
"  consequence  of  a  private  agreement  amongst  the  parties  ; 
**  therefore,  upon  this  ground  in  particular,  and  taking  the 
"  whole  circumstances  of  the  case  together,  sustains  the  de- 
"  fences,  assoilzies,  and  decerns."     Upon  a  representation 

Mar.  10,1786.  the  Lord  Ordinary,  of  this  date,  allowed  a  proof,  which  hav- 
ing been  taken  and  reported,  and  informations  ordered  upon 
its  import,  the  Lord  Ordinary  reported  the  whole  cause  to 
the  Court.* 

Jan. 26, 1787.  The  Lords  pronounced  this  interlocutor:—**  Find  that 
action  does  not  lie  in  this  case ;  therefore  dismiss  this  ac- 
"  tion,  assoilzie  the  defender  therefrom,  and  decern." 

Against  this  the  appellant  preferred  a  reclaiming  petition, 
but  the  Lords  **  refused  the  desire  of  the  petition,  and  ad- 

Feb.14, 1787."  hered  to  their  former  interlocutor." 

Against  these  interlocutors  the    present    appeal    was 

brought. 

Pleaded  for  the  Appellant. — 1.  No  objection  was  made 
to  the  competency  of  the  action  by  the  respondent  in  the 
proceedings  below.  2.  Every  contract  or  agreement  that  is 
not  unlawful,  as  being  contra  bonoa  mores^  or  as  attended 
with  public  detriment,  is  binding  and  obligatory,  and  must 


*  The  proof  seemed  to  bear  on  the  fact  of  the  bet  having  been 
upon  the  issue  of  a  petition  against  Mr.  Anstruther 's  return. 
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therefore  aiford  a  ground  of  action.  And  although  exces-  1788. 
sive  wagering  may  sometimes  be  attended  with  hurtful  con- 
sequences to  the  losing  party,  the  law  of  no  country  either 
has  arrived,  or  ever  will  arrive,  at  that  degree  of  perfection, 
as  effectually  to  curb  and  restrain  all  the  vices,  and  still  less 
all  the  follies  to  which  mankind  are  liable.  Unless  there- 
fore it  can  be  shown  that  betting  or  wagering  upon  future 
coDsequences,  is  in  itself  an  act  of  so  immoral  a  nature  as  to 
be  unfit  to  be  made  the  ground  of  an  action  in  a  court  of 
law,  or  is  prohibited  by  some  particular  statute,  the  appel- 
lant humbly  apprehends,  that  such  wagers  are  equally  bind- 
ing and  obligatory  as  any  other  contractor  agreement  what- 
ever. But  where  the  immorality  lies  in  two  persons  staking 
their  money  upon  an  uncertain  event,  or  where  the  statute 
is  that  prohibits  them  from  doing  so,  the  appellant  has  not 
hitherto  been  able  to  discover.  Gaming  With  cards  or  dice 
formoney,i8,  atleast,  as hurtfulinitsconsoquences,  andindeed 
much  more  so,  because  liable  to  frequent  repetition,  as  laying 
bets  and  wagers  on  uncertain  events  is  what  will  not  readily 
be  disputed  ;  but  that  this  kind  of  gaming  was  not  prohibited 
by  the  common  law  of  Scotland,  is  perfectly  clear  from  this, 
that  the  Legislature  found  it  necessary  to  restrain  it  to  a 
certain  extent  by  a  special  statute  1621,  cap.  14.  By  that 
act  it  was  statuted  and  ordained  : — *'  That  no  man  shall  play 
"  at  cards  or  dice  in  any  common  house,  town,  hostelrie,  or 
"  cook's  houses,  under  the  pain  of  forty  pounds  of  the 
"  realm,  to  be  exacted  of  the  keeper  of  the  said  inns,  or  com- 
**  mon  houses,  for  the  first  fault,  and  loss  of  all  their  liberties 
"  for  the  next :  Moreover,  That  it  shall  not  be  lawful  to  play 
"  in  any  other  private  man's  house,  but  where  the  master  of 
"  the  family  playeth  himself :  And  if  it  shall  happen  any 
"  man  to  winne  any  sums  of  money  at  carding  or  dicing,  at- 
'*  tour  the  sum  of  an  hundred  merks,  within  the  space  of 
'*  twenty-four  hours,  or  to  gain  at  wagers  upon  horse  races, 
*'  any  sum  attour  the  said  sum  of  an  hundreth  merks,  the 
*'  surplus  shall  be  consigned,  within  twenty-four  hours  there- 
"  after,  in  the  hands  of  the  treasurer  of  the  kirk,  if  it  be  at 
Edinburgh ;  or  in  the  hands  of  such  of  the  kirk-session  in 
the  country  parishes  as  collects  and  distributes  money  for 
the  poor  of  the  same,  to  be  employed  always  upon  the  poor 
*'  of  the  parish  where  such  winning  shall  happen  to  fall  out." 
But  although  by  this  statute,  playing  at  cards  or  dice,  and 
even  wagers  upon  horse  races  are  restrained  sub  modoj  yet 
it  does  in  no  degree  affect  wagers  upon  fature  contingencies, 
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1788.      whether  confined  to  a  smaller  or  to  a  larger  sum.    And  that 

such  wagers  were  considered  to  be  lawful,  and  of  coarse  to 

BBUGB      afford  a  good  ground  of  action  by  the  law  of  Scotland,  is  evi- 
dent from  Sir  George  Mackenzie's  observations  on  this  very 
act  of  Parliament.    His  words  are,  '*  By  the  civil  law,  tit.  43» 
"  lib. 3, LI. — God.de  aleatoribus,  He  that  is  overcome  at  such 
"  games  is  not  obliged  to  pay ;  and  although  he  pay,  he  or 
"  his  heirs  have  repetition.    And  by  the  canon  law,  church- 
*'  men  who  use  such  games  cannot  be  provided  to  benefices, 
cap.  11,  De  Excess.  Prelat.    But  yet  wagering  sen  spansio^ 
was  by  that  law  allowed,  L.  17,  §  ult.  ff.  de  Pnescript. 
"  Verb.    And  as  our  horse  races  were  not  condemned  by 
that  law,  though  they  were  by  ours ;  for  that  law  did  think 
that  nuUam  turpitudinem  continet  in  se,  sponsio  nam  inde 
"  rizffi  oriri  non  sclent.     But  our  law  did  condemn  horse 
"  races,  because  they  occasioned  great  idleness  and  expense. 
"  This  act  is  still  exactly  observed,  but  is  not  extended  to 
other  wagers ;  such  as  that  ships  will  arrive  at  such  a  day 
or  in  such  a  place,  which  was  not  found  to  fall  under  this 
act,  which  speaks  only  of  cards,  dice,  and  horse  races.     It 
"  seems  that  this  act  would  not  be  extended  to  any  other 
"  game  exparitate  rationia."    The  same  author  indeed  adds, 
that  though  wagering  was  allowed  by  the  civil  law,  yet  if 
any  of  the  parties  certainly  knew  the  thing,  whereupon  he 
wagered,  but  concealed  his  knowledge,  action  would  not  lie 
upon  such  wager ;  and  that  the  courts  in  Scotland  had  most 
justly  decided  accordingly.    But  this  only  serves  to  streng- 
then the  general  rule,  that  wagers  with  respect  to  future  con- 
tingencies, of  which  both  parties  are  equally  uncertain,  are 
unlawful.     And  the  same  observation  applies  to  the  last  ob- 
servation which  this  author  makes  in  the  following  words : 
**  Wagers  likewise  upon  the  death  of  princes  are  discharged, 
as  giving  occasion  of  jealousy  :  as  also  wagers  concerning 
the  event  of  public  undertaking  for  the  good  of  the  country, 
"  such  as  the  success  of  arms,  &c.  and  that  lest  men  should 
''  be  tempted  either  to  wish  the  armies  of  their  native  coun- 
try not  to  prosper,  or  to  reveal  their  secrets  to  the  end 
they  may  not  prosper.   Vid.  zipeum  in  Not.  Juris  Belli,  lib. 
"  3,  in  fin.     There  is  such  an  act  as  ours,  made  by  Lewis 
"  XIII.  of  France  amongst  his  statutes,  cap.  138,  at  seq.  " 

That  such  wagers,  though  they  have  seldom  been  made 
the  subject  of  law  suits,  have  been  sustained  in  the  Court  of 
Session  as  good  grounds  of  action,  appears  also  from  a  de- 
cision, which  is  thus  reported  by  Dirleton,  9th  February 
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1676 :  '*  A  pursuit  was  intented  for  a  Bum  of  money,  which       1788. 
*'  the  defender  was  obliged,  by  his  promise,  to  pay,  in  case 
"  he  should  be  married,  haying  gotten  from  the  parauer,  in 
*'  the  meantime,  a  piece,  which  the  pursuer  was  to  lose,  in      boss. 
"  case  the  defender  should  not  be  married.    The  Lords  sus- 
"tained  the  pursuit,  though  some  of  their  number  were 
"  of  opinion  that  sponsianes  ludicra^  of  the  nature  foresaid^ 
'*  ought  not  to  be  allowed."    2.  The  Court  of  Session  seemed 
to  haye  been  misled,  by  supposing  that  the  wager  was  laid 
npon  the  issue  of  a  petition  to  be  preferred  to  the  House  of 
Commons,  and  by  considering  it  to  be  improper  and  inde- 
cent to  bet  upon  any  thing  of  the  kind ;  but,  although  Mr. 
M'Millan,  in  his  deposition,  makes  use  of  the  words  ^^  ulti« 
"  timately  found  to  be  the  sitting  member ;"  it  is  not  thence 
to  be  inferred,  that  the  question  was  necessarily  to  undergo 
a  judicial  decision,  either  in  the  House  of  Commons  or  else- 
where.  In  common  language,  it  is  not  unusual  to  say,  that  a 
person  is  to  be  found  so  and  so,  because  he  is  to  be  so  and 
80.    The  bet  between  the  parties  depended  on  a  point  of 
fact,  then  uncertain,  yiz.  Whether  Colonel  Moncrief  or  Mr. 
Anstruther  would  be  the  sitting  member  for  a  particuhir 
district  of  burghs  ?  and  to  the  determination  of  that  bet,  it 
was  of  no  earthly  consequence  whether  a  petition  should  be 
presented  to  the  House  of  Commons  or  not;   or,  whether 
BQch  petition,  after  being  presented,  should  b6  prosecuted, 
or  withdrawn.     The  respondent  was  indeed  at  pains  to  proye 
that  Colonel  Moncrief  was  started  as  a  candidate  when  ab- 
sent from  this  country,  and  without  his  knowing  any  thing 
of  the  matter.     The  respondent  must  therefore  admit,  that 
at  the  time  when  he  laid  the  wager,  he  could  not  possibly 
know,  whether  Colonel  Moncrief  would  or  would  not  com- 
plain of  Mr.  Anstruther's  return.     But,  even  supposing  the 
respondent,  from  his  particular  situation,  to  haye  known  that 
a  petition  would,  in  all  events,  be  presented,  either  in  the 
name  of  Colonel  Moncrief,  or  in  the  names  of  individual 
voters  in  that  interest,  still  the  wager  did  not  depend  upon 
the  issue  of  such  petition.      Colonel  Moncrief  might  die  in 
the  interim,  before  it  could  be  taken  into  consideration,  or 
it  might  be  withdrawn,  as  in  fact  it  was,  without  being 
brought  to  bearing.     In  either  of  which  cases,  the  respon- 
dent must  have  lost  his  bet. 

Pleaded  far  the  Respondent.  —  1.  The  ground  upon 
which  the  appellant  applied  to  the  Lord  Ordinary,  com- 
plaining of  his  Lordship's  interlocutor  of  the  26th  February 
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1788.       1786,  was,  that  his  Lordship  had  mistaken  the  fact  of  the 

wager.    He  admitted  the  justice  of  his  Lordship's  conclu- 

BBucB  gj^Q^  2^„^  ^^\j  disputed  the  fact  upon  which  it  proceeded ; 
the  evidence  shows  that  the  fact  was  as  stated  in  the  inter- 
locutor. It  is,  besides,  proved  bj  the  appellant's  own  wit- 
nesses, that  the  terms  of  the  wager  offered  by  the  respon- 
dent, and  taken  up  by  the  appellant,  were,  that  Colonel 
Moncrief  should  be  ultimately  found  to  be  the  sitting  mem- 
bet  in  the  present  Parliament.  It  was  at  that  time  certain 
that  Mr.  Anstruther  must  be  returned  ;  and,  it  is  equally 
certain.  Colonel  Moncrief  never  could  be  found  to  be  mem- 
ber by  any  power  or  judicature  but  the  House  of  Commons, 
or  by  any  other  means  than  the  merits  of  a  petition  against 
the  election  of  his  opponent  being  tried  in  a  Committee  of 
that  House.  Upon  this  single  event,  the  respondent,  to  use 
the  appellant's  expression,  totally  relied.  And,  as  the  pe- 
tition presented  to  the  House  of  Commons  was  afterwards 
withdrawn,  by  compromise  and  agreement  between  the  par- 
ties, it  became  impossible  to  determine  who  was  right,  the  ap- 
pellant or  respondent,  in  their  judgment  of  what  the  event 
would  be.  It  therefore  follows,  that  neither  party  could  win. 
2.  The  appellant  engaged  to  prove,  that  the  precise  terms  of 
the  wager  were,  that  Mr.  John  Anstruther  should  not  be  the 
sitting  representative,  that  is  to  say,  that  the  wager  was  a 
mere  negative  on  the  respondent's  part.  On  the  contrary, 
it  is  shown  by  the  proof,  that  the  wager  was  positive  upon  a 
single  merit,  namely,  the  decision  on  the  merits  of  Colonel 
Moncriefs  petition  to  the  House  of  Commons,  against  the 
return  of  Mr.  Anstruther. 

In  regard  to  the  two  last  interlocutors  appealed  from,  they 
were  pronounced  as  the  unanitnous  judgment  of  the  whole 
Court ;  their  Lordships  being  decidedly  of  opinion,  that,  by 
the  law  of  Scotland,  no  action  was  competent  in  cases  of 
this  kind.  The  rule  and  principle  of  the  civil  law,  relative 
to  sponsiones  ludicros,  were  early  adopted  as  common  law  iu 
that  kingdom,  and  have  been  constantly  adhered  to.  Thusy 
in  the  case  of  Sir  Michael  Stewart  against  the  Earl  of  Dun- 
donald,  7th  February  1753,  William  Cochrane  having,  at  a 
time  when  three  persons  were  living,  who  preceded  him 
in  the  successiou  to  the  Earldom  of  Dundonald,  granted 
bond  to  John  Stewart,  on  the  recital  of  a  certain  sum  ad- 
vanced, and  obliged  himself  to  pay  100  guineas  as  soon  as 
he  or  his  heir  ahould  succeed  to  the  said  Earldom,  and 
having,  in  point  of  fact,  afterwards  succeeded,  the  Court 
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set  aside  the  bond  as  void  and  null,  on  the  ground  of  itH       1789. 

being  an  unlawful  contract  or  wager.  

After  hearing  counsel,  it  was  Sinclair,  &c. 

Ordered  and  adjudged  that  the  interlocutors  of  the  Court  thbeipland, 
below  be  affirmed.  &c. 

For  Appellant,  Geo.  Ferguson,  W.  Adam. 
For  Respondent,  Ilay  Campbell,  R.  Dundas. 


IIbnribtta  Sinclair,  (Wife  of  William 
Wemyss  Sinclair,  Esq.),  and  Janbt 
WiLLL/kiisoN,  formerly  Sinclair,  (Wife 
of  Benjamin  Williamson,  Esq.),  the 
Daughters  and  only  Children  of  Jambs 
Sinclair,  Esq.,  by  his  Wife  Marjory, 
deceased,  who  was  the  Eldest  Daughter 
of  David  Sinclair,  Esq.,  late  of  South- 
dun,  deceased,  by  Marjory  his  second 
Wife;  the  said  William  Wbmyss  Sin- 
clair and  the  said  Benjamin  William- 
son, for  their  interests ;  and  Jambs  Sin- 
clair of  Durren,  Esq.  Trustee,  consti- 
tuted by  Mrs.  Eatherine  Sinclair,  now 
deceased,  who  was  the  Second  and  only 
other  Child  by  his  Second  Wife, 

Stewart  Thrbipland  of  Fingask,  Esq.  the 
Father  and  Executor  of  David  Sinclair 
Threipland,  deceased,  and  Patrick 
Thrbipland,  Esq.,  Brother  of  the  half- 
blood,  and  Heir-at-Law  of  the  said  Da- 
vid Sinclair  Threipland, 


Appellants; 


Respondents. 


House  of  Lords,  27th  March  1789. 

Marriage  Sbttlbmbnt — Relief  among  Heirs — Res  Judicata. — 
The  questions  in  this  case  were,  Ist,  Whether  a  Aee^  executed  by 
David  Sinclair  of  Southdon  in  1716  was  to  be  considered  a  mar- 
riage settlement?  2.  Whether  it  was  competent  to  enter  into 
that  question,  in  respect  of  it  being  res  judicata,  by  a  decree  pro* 
noonced  between  the  same  parties  in  1 763 1  3.  Whether  the  heir  in 
possession,  who  is  bound  to  keep  down  the  interest  of  the  debt 
due  on  the  estate,  during  his  possession,  has  relief  against  the 
other  heirs  of  line  takii^  separate  estates  ?    The  Court  of  Ses- 

VOL.  III.  1 
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1789.  MOii  waived  the  first  point,  and  held  the  res  judicata  to  foreclose. 

Found,  in  the  House  of  Lords,  that  the  decree  1763  being  in  re- 

8IHCLAIB,  &c.  ference  to  a  different  subject  matter,  did   not  exclude,  and  case 

^*  remitted  for  further  consideration. 

THBEIPLAND, 

^^'  David  Sinclair  of  Southdun  was  thrice  married.    With  his 

first  wife  he  had  issue  one  daughter,  who  married  the  re- 
spondent, Stewart  Threipland.  Of  this  marriage  there  was 
issue  a  son,  David  Sinclair  Threipland,  and  a  daughter 
Janet.     They  survived  their  grandfather,  but  died  without 

leaving  issue. 

With  bis  second  wife,  David  Sinclair  of  Southdun  had 
two  danghtera,  Marjory  and  Katherine  Sinclairs.  Marjory 
married  James  Sinijair,  and  died  leaving  two  daughters, 
Henrietta  and  Janet  Sinclairs,  the  appellants;  and  Katherine 
died  without  issue,  having  vested  her  effects  in  the  appellant, 
Mr.  Sinclair  of  Durren,  as  trustee. 

With  his  third  wife  he  had  a  daughter,  Margaret,  who 
survived  him,  but  died  without  issue. 

David  Sinclair  of  Southdun,  two  years  after  his  marriage 
with  his  first  wife,  executed  a  deed,  conveying  the  estate  of 
Southdun  to  his  wife  in  liferent,  and  to  his  heirs  male ;  whom 
failing,  to  Janet  Sinclair  his  only  daughter,  whom  also 
failing,  the  nearest  heirs  female  procreate  of  his  body 
in  fee. 

With  his  second  wife  a  formal  antenuptial  contract  was 
entered  into,  whereby  all  the  real  and  personal  estate  which 
should  be  conquest  (acquired)  by  him,  during  the  subsistence 
of  that  marriage,  was  disponed,  ^*  The  one  half  to  his  wife 
<'  in  liferent,  and  the  whole  to  the  children  of  the  marriage 
*'  in  fee,"  declaring  that  nothing  was  to  be  reputed  conquest, 
but  what  the  said  David  Sinclair  shall  be  worth  at  his  death, 
beyond  his  present  land  estate,  and  after  payment  of  all  his 
just  and  lawful  debts  contracted  during  the  marriage. 

In  1747,  Mr.  Sinclair  of  Southdun  made  an  entail,  com- 
prehending not  only  Southdun  and  others  comprised  in  the 
deed  1716,  but  also  other  lands  after  acquired,  to  David 
Sinclair  in  liferent,  and  to  the  heirs  male  lawfully  procreated 
of  his  body. 

After  his  marriage  with  his  third  wife,  he  executed  a  post- 
nuptial contract  of  marriage ;  in  order  to  fulfil  the  terms 
agreed  between  them  before  the  marriage,  whereby  he  "  bound 
'*  and  obliged  him  and  his  foresaids  to  infeft  and  seize  his  said 
"  wife,  for  her  liferent  provision,  in  all  and  whole  the  town 
*'  and  lands  of  Stanhill,"  and  others  therein  mentioned,  of 
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which  a  considerable  part  were  comprised  in  the  deed  1716.       1789. 
He  left  her  also  £1000  Scots  to  build  a  house  on  the  lauds. 


Southdun  died  io  March  1760,  leaving  his  third  wife  to  sur-*'*'*^''"''' 
TJTe  him.  thbeipland, 

Darid  Threipland,  the  only  son  of  the  daughter  of  his  ^^' 
first  marriage,  was  entitled,  under  the  entail  1747,  to  suc- 
ceed to  the  lands  thereby  conveyed.  Mrs.  Marjory  and 
Katherine  Sinclairs,  the  children  of  the  second  marriage, 
were  entitled  to  the  conquest  of  that  marriage ;  and  were, 
be^des,  heirs  portioners  of  line  to  the  real  estate  not 
otherwise  destined,  and  belonging  to  him  at  his  death. 

Soon  after  David  Sinclair  of  Southdun's  death,  action  of 
reduction  was  raised  by  David  and  Janet  Threipland  of  the 
first  marriage,  to  set  aside  the  deed  of  ontail  of  1747,  on  the 
ground  that  Southdun  had  not  power  to  alter  the  order  of 
succession  established  by  the  deed  1716,  or  to  lay  the  heirs 
thereby  called  under  the  fetters  of  an  entail.  In  this  action 
the  Court  of  Session  "  Sustained  the  reasons  of  reduc-  Nov.  10,1763. 
**tioD  of  the  entail,  in  so  far  as  concerned  the  lands  of 
"  Southdun  and  others  contained  in  the  deed  or  obligation 
"  granted  by  the  deceased  David  Sinclair  of  Southdun, 
"  1716 ;  but  repelled  the  reasons  of  reduction  in  so  far  as 
'*  concerned  the  remaining  lands  contained  in  the  said  on- 
"  tail." 

By  the  death,  both  of  David  Thriepland  in  1773,  and 
Janet  his  sister,  the  issue  of  the  first  marriage  became  ex- 
tinct, leaving  the  succession  of  the  entailed  estate  open  to 
Urs.  Katherine  Sinclair,  the  surviving  daughter  of  the 
second  marriage ;  and  the  lands  comprised  in  the  deed  1716 
descended  to  the  said  Katherine,  her  sister  Margaret,  and 
the  appellants,  Henrietta  and  Janet  Sinclair,  her  nieces,  in 
the  character  of  heirs  of  provision  to  Mr.  Threipland,  by  the 
limitations  of  that  deed. 

Soon  after  David  Threipland's  death,  the  estates  became 
the  subject  of  a  ranking  and  sale,  and  were  sold. 

The  respondent  Dr.  Threipland,  before  his  son's  death,  - 
(David  Sinclair  Threipland),  in  1773  had,  in  order  to  relieve 
the  estates  of  certain  debts  pressing  upon  it,  made  several 
large  advances  t^o  Southdun's  creditors,  taking  conveyances 
of  the  debts  in  Mr.  Farquharson's  name  as  his  trustee,  a- 
mounting  to  £3000,  part  of  which  consisted  of  money  paid 
to  the  widow  of  Southdun,  by  the  third  marriage,  both  as 
joioture,  and  £1000  Scots  to  build  the  house.  Action  being 
raised  by  the  respondent  for  these  sums,  it  was  conjoined 
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1789.       with  the  ranking;   and  the  Lord  Ordinary  found  the  to- 
Bpondcnt  entitled  to  be  "  ranked  for  the  snms  libelled,  and 


(( 


8IMCLA1B,  &c.  44  jnterost  thereof  that  were  paid  by  him,  with  annualrent  of 

THREiPLAMD,  *'  tho  accumuIated  sums,  consisting  of  said  principals  and 

^^-         ''  interest,  from  the  different  periods  at  whicli  the  same 

(<  were  paid  respectively,  in  the  process  of  ranking  at  the  in- 

**  stance  of  the  respondents,  as  heirs  of  line  of  the  deceased 

"  Southdun." 

The  following  question  then  occurred.  It  was  objected 
by  the  appellants  that  Mr.  Threipland,  while  in  pos- 
session of  the  entailed  estates,  was  bound  to  contribute 
along  with  the  other  heirs  towards  relief  of  the  interest  of 
that  debt  incurred  during  the  possession  of  that  estate,  after 
application  of  all  the  funds  primarily  liable  to  discharge  the 
same.  And  therefore  that  Dr.  Threipland's  claim  could 
not  be  sustained. 
Dec.  13, 1786,  The  Court,  on  report  of  the  Lord  Ordinary,  pronounced 
this  interlocutor  :  *^  Find  that  the  rents  of  Southdun's  en- 
''  tailed  estate  of  Brabsterdonan  and  others,  during  tho 
deceased  David  Sinclair  Threipland's  possession,  stood 
''  chargeable  with  the  payment  of  the  interest  arising  due 
during  that  time  upon  that  part  of  Southdun,  the  entail- 
er's debts,  which  exceeded  the  proceeds  of  his  unentailed 
**  estates,  descendible  to  his  executors  and  heirs  of  line. 
*'  But  find  that  in  so  far  as  the  jointure  and  other  provisions 
settled  upon  Southdun's  widow^  and  paid  to  her  by  the 
said  David  Sinclair  Threipland,  or  uplifted  by  her  out  of 
''  the  lands  of  Southdun's  first  marriage  settlement  1716, 
''  were  not  satisfied  or  repaid  to  him  by  any  surplus  of  the 
''  rents  of  the  said  estate  during  his  possession,  remaining 
after  deducting  the  interest  above  mentioned,  the  pursuers 
(respondents)  as  in  right  of  the  said  David  Sinclair  Threip- 
''  land,  are  entitled  to  relief  of  the  said  jointure,  to  be  accu- 
"  mulated  yearly,  at  the  first  term  of  Whitsunday  or  Martin- 
''  mas  after  the  payments  thereof  were  made  to  the  widow, 
'*  with  the  interest  of  such  accumulated  sums  from  and  since 
<*  the  terms  of  accumulation  thereof;  and  are  also  entitled 
"  to  relief  of  the  sum  of  £1000  Scots  paid  to  the  widow  for 
*'  providing  a  jointure  house,  with  interest  thereof  since  the 
"  date  of  payment,  and  that  the  appellants  are  liable  to  the 
"  respondent  in  such  relief,  as  now  representing  Southdun." 
Two  reclaiming  petitions  were  presented  to  the  Court  by 
Feb.  24  1787.^^^  appellants,  but  the  Court  refused  the  desire  thereof,  and 
Mar.  7,  -— ^  adhered  to  the  above  judgment. 
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AgainBt  these  interlocutors  the  appellants  brought  an  ap-      1789. 
peal  to  the  House  of  Lords  against  that  part  of  the  judg- 


ment which  sustained  the  respondents'  claim,  in  so  far  as  the  ^'''^*'^**»  *^' 
jointure  to  the  widow  and  sum  for  building  the  house  were  thbripland, 
concerned.  ^^' 

Pleaded  for  the  Appellants. — The  first  question  is,  Whe- 
ther by  the  deed  which  David  Sinclair  of  Southdun  execut- 
ed in  1716,  binding  himself  to  infeft  his  third  wife  in  life* 
rent,  and  the  issue  of  the  marriage  between  them  in  fee,  in 
the  lands  therein  described,  a/eix  crediti  was  vested  in  the 
issBo  entitling  them  to  obtain  relief  against  the  effects  of 
onerous  deeds  granted  by  him  affecting  the  lands  specified 
in  that  deed,  out  of  any  separate  estate  or  fund  he  left  at 
his  death  ?   It  is  not  disputed  that  where  an  estate  is  settled 
upon  the  issue  of  a  marriage  by  a  regular  antenuptial  con- 
tract, the  husband  is  restrained  from  burdening  gratuitously 
the  estate  settled  by  that  deed,  and  that  the  issue  must  be  in- 
demnified against  his  onerous  debts  and  deeds  out  of  any  se- 
parate estate  he  leaves.   But  the  fallacy  in  this  case  lies  in  ar- 
guing upon  the  deed  1716  as  a  contract  of  marriage,  or  as  a 
deed  having  such  legal  consequences.     The  deed  is  not  an 
antenuptial  contract  of  marriage,  nor  even  a  postnuptial  con- 
tract   It  is  a  unilateral  deed,  signed  and  executed  by  Sin- 
clair of  Southdun  alone,  and  bears  to  proceed  upon  love,  fa- 
vour, and&ffection  he  hastowards  hiswife.   Husband  and  wife 
do  not  here  join  to  convey  to  each  other  their  respective  es- 
tates.   The  deed  had  in  view  to  provide  his  wife  with  a  join- 
ture, and  to  make  a  destination  to  his  children  alterable  at  plea- 
sure.   The  children  therefore,  by  this  deed,  were  not  consti- 
tuted creditors,  but  had  a  bare  hope  of  succession.     And 
therefore  whenDavid  Sinclair  burdened  the  lands  in  that  deed 
with  the  third  wife's  jointure,  he  exercised  a  right  reserved 
to  himself,  and  the  children  taking  the  lands  must  hold  with 
all  the  burdens  he  thought  proper  to  lay  upon  them. 

No  doubt  it  is  stated  by  the  respondent  that  the  deed 
1716  has  the  operation  of  a  marriage  contract  in  restraining 
the  grantor  from  burdening  to  the  prejudice  of  the  issue, 
in  consequence  of  the  decision  in  the  former  case  in  1763,  to 
Bet  aside  the  entail,  fiut  the  appellants  are  not  bound  by 
that  decision.  They  were  then  under  age,  and  did  not  ap- 
pear in  the  action.  But,  in  point  of  fact,  the  single  object 
of  the  action  was  to  set  aside  the  entail  1747,  as  imposing 
restraint  upon  heirs  who  were  supposed  to  have  an  unlimit- 
ed fee  under  the  deed  1716.     Although  Mr,  Threipland 


118  CASES  ON  APPEAL  FROM  SCOTLAND. 

1789.       succeeded  in  persuading  a  majority  of  the  Court  that  the 
deed  1716  resembled  a  marriage  contract,  and  as  such,  was 


fiiNCLAiB,  &c.  a  bar  to  Mr.  Sinclair  of  Southdun  making  a  strict  entail  of 
.  y«,  »  the  lands  comprised  in  it,  it  does  not  follow  that  it  ought 
&c.  now  to  be  decreed  a  bar  to  his  laying  a  burden  upon  those 
lands,  from  which  the  heirs  have  no  title  to  be  relieved. 
That  former  decree  therefore  cannot  be  pleaded  as  a  resju^ 
dicata  binding  the  present  parties,  or  necessarily  regulating 
the  decision  of  a  different  right.  The  parties  here  being 
different,  and  the  subject  matter  different,  there  is  no  bar  to 
the  present  question ;  and  David  Sinclair  Threipland  was 
not  entitled  to  relief  for  any  sums  paid  in  name  of  jointure, 
&c.,  he  being  bound  to  keep  down  the  interest  on  the  debts 
with  which  the  estate  was  burdened  during  the  term  of  his 
possession. 

Pleaded  for  the  Eespandents. — By  the  marriage  settlement 
of  1716,  the  estate  of  Southdun,  and  certain  other  lands 
therein,  having  been  settled  upon  the  heirs  of  the  marriage 
between  Sinclair  of  Southdun  and  his  wife,  and  that  settle- 
ment containing  a  clause  of  warrandice,  by  which  David 
Sinclair  became  liable  that  the  provision  therein  contained 
'<  should  be  good,  valid,  and  sufficient  to  the  heirs  respec- 
**  tive  of  the  said  marriage,  and  against  all  deadly  ;"  it  was 
not  in  the  power  of  David  Sinclair  to  defeat  this  settlement, 
in  whole  or  in  part,  by  any  voluntary  gratuitous  dted.  The 
respondents  do  indeed  admit  that  he  was  entitled  to  charge 
the  lands  so  settled  with  a  suitable  provision  for  the  heirs  of 
any  subsequent  marriage,  and  with  a  reasonable  jointure  to 
a  second  wife.  But,  while  admitting  this,  the  respondents 
maintain  that  the  heirs  of  the  first  marriage  have,  by  the  law 
of  Scotland  in  every  such  case,  a  clear  and  undoubted  right 
to  be  relieved  of  the  burdens  so  imposed  out  of  any  separate 
estate  or  funds  of  the  deceased  against  his  representatives 
succeeding  to  the  same.  Here  Southdun  charged  the  lands 
with  a  jointure  of  £100  a-year  to  his  third  wife  as  well  as 
with  £1000  Scots  to  build  a  house.  In  point  of  fact  also 
David  Sinclair  of  Southdun  died  possessed  of  considerable 
separate  estate,  not  included  in  the  deed  1716,  to  which  the 
appellants  have  succeeded,  and  are  therefore  liable  to  re- 
lieve the  respondent  of  the  sums  disbursed  by  David  Sinclair 
Threipland,  in  paying  the  jointure  and  other  sums,  with  in- 
terest as  aforesaid. 

But  further,  in  an  action  to  which  the  appellants  were 
parties,  it  was  solemnly  decided,  by  a  judgment  in  which  all 


Andrew  Stration»  a  Pauper,  -  Appellant ; 

Thomas  Graham  of  Balgowan^  Esq.  Respondent. 

House  of  Lords,  28th  March  and  12th  May  1789. 

Lbase — ^Deviation  from  Mode  op  Cropping — Penalty. — A  tack 
stipulated  that  the  tenant  was  at  liberty  to  deyiate  from  the  mode  of 
croppbgand  management  laid  down  in  the  tack  upon  his  paying  £2. 
per  acre  more  of  additional  rent  to  the  landlord.  He  departed  from 
the  mode  of  cropping.  Held,  in  the  Court  of  Session,  that  he  was 
liable  to  pay  the  £2.  of  additional  rent  Reyersed  in  the  House 
of  Lords,  and  case  remitted  to  ascertain  and  determine  specially 
what  was  the  number  of  acres  the  tenant  became  bound  to  culti- 
Tate  in  the  manner  specified  in  the  tack,  and  ^what  was  the  num- 
ber of  acres  cultivated  contrary  to  the  conditions  thereof. 

The  present  question  was  raised  by  the  respondent  against 
the  appellant,  his  tenant,  for  the  additional  rent  mentioned 
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parties  acquiesced,  that  the  deed  1716  was  a  valid  and  ef*  1789. 

fectoal  marriage  settlement  to  the  effect  of  setting  aside  the    

entail  executed  by  Southdun  in  1747.     By  that  decision  «™^t*<>« 

there  is  a  sufficient  bar  to  the  present  question.  obabak. 
After  hearing  counsel, 

The  Lord  Chancellor  said, 

^  Mt  Lords, 

"  The  decree  in  1763, 1  am  clearly  of  opinion,  is  not  a  bar  to  the 
appellants'  action,  and  that  the  deed  17^6  ought  not  to  have  the  ef- 
fect of  a  marriage  contract  But  as  the  Court  below  had  not  gone 
fullj  into  that  question  in  the  present  cause,  I  thought  it  right  to  giye 
them  an  opportunity  of  reconsidering  it." 

It  was  therefore  ordered  and  declared  that  the  matter  ad- 
judged in  the  interlocutor  of  19th  November  1763  was 
essentially  different  from  that  brought  into  question  in 
the  present  cause,  and  could  not  bind  the  subject  mat- 
ter of  the  present  suit.  And  it  is  therefore  ordered 
that  the  cause  be  remitted  back  to  the  Court  of  Session 
to  hear  and  determine  the  point  now  put  in  issue  with- 
out any  prejudice  arising  from  the  said  interlocutors. 

For  the  Appellants,  Ilay  Campbell,  Geo.  Wallace, 
For  the  Respondents,  Sir  J,  Scott,  Alex.  Abercromby^ 

Thos.  Andrew  Strange* 


8TBATI0N 
V. 
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1789.  in  the  lease  of  his  farm  as  conditioned  and  agreed  upon  to 
be  paid  on  the  tenant's  deviation  from  the  rule  of  cropping 
and  management  of  the  farm  laid  down  in  the  lease. 
cbahah.  The  tenant  alleged  that,  on  entering  into  the  bargain,  or 
alleged  form  of  a  lease^  nothing  special  was  said  as  to  any 
particular  management  and  cropping  of  the  farm,  or  of  any 
penalty  as  a  consequence  of  deviation  from  said  manage- 
ment, but  that  he  had  signed  a  "  form  of  a  lease"  applicable 
to  all  the  tenants  on  the  estate,  with  the  names  and  sums 
left  blank,  but,  though  read  partly  over  to  him,  the  clause 
about  the  cropping  and  management  of  the  farm  was  not 
read  over. 

The  form  of  the  tack  ran  thus : — "  The  form  of  a  tack  to 
'*  be  entered  into  between  Thomas  Graham,  Esq.  and  the 
"  several  persons  signing  agreements  for  leases  of  farms  in 
**  the  baronies  of  Luncarty,  Pitmurthly,"  &c.  &c.  Then  fol- 
lowed the  scroll  of  a  lease,  leaving  blanks  for  the  names  of 
the  lessee  and  the  description  of  the  farm.  The  term  was 
filled  up  19  years,  commencing  in  1777.  Many  reservations 
were  made  in  favour  of  the  landlord,  particularly  the  follow- 
ing :  ''  Reserving  liberty  to  the  said  Thomas  Graham,  at  any 
''  time  during  the  tack,  to  quarry  and  lead  stones  for  build* 
''  ing  offences,  and  to  enclose  and  subdivide,  with  ditch  and 
**  hedge,  or  stone  fences,  all  or  any  part  of  the  said*  fences 
'*  on  all  or  siny  part  of  the  said  lands ;  as  likewise  to  plant 
"  hedge  row  trees  in  the  yards  and  along  the  fences  already 
''  made,  or  that  may  be  made  on  these  lands  during  this 
'*  tack,  all  at  the  said  Thomas  Graham  and  his  foresaids 
*'  their  own  expenses."  Next  followed  an  obligation  on  the 
tenant  to  pay  5  per  cent,  per  annum  for  the  money  expend- 
ed by  Mr.  Graham  in  making  hedge  fences,  and  10  per  cent. 
for  stone  fences.  And  then  follows  this  clause  :  ^'  And  for 
"  the  further  encouragement  of  the  said  and 

"  for  the  improvement  of  his  farm,  by  enclosing  the  same 
**  and  clearing  it  of  stones,  the  said  Thomas  Graham  binds 
'*  and  obliges  himself  and  his  foresaids,  to  be  at  the  expense 
"  of  building  into  stone  fences  the  whole  stones  that  the  said 
<<  and  his  successors  shall  take  out  of  the 

"  ground  when  dressing  it,  lead  and  lay  down  in  a  regular 
"  manner,  and  sufiicient  quantity,  on  the  marches  of  the  said 
"  farm,  or  on  such  lines  of  division  as  the  proprietor,  or 
**  whom  he  may  appoint,  may  mark  out  as  a  proper  subdivi- 
"  sion  of  the  farm  into  regular  fields  and  enclosures,  each 
"  containing  about  one-tenth  part  of  the  ploughable  lands  of 
"  the  farm,  and  that  without  charging  the  tenant  any  inte- 
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'*  rest  on  the  money  expended  on  building  the  said  fences       1789. 

**  to  which  he  hath  boiled  and  led  stones  as  aforesaid ;  it    ■ 

"  being  always  provided  and  declared,  that  the  said  fences    stratiom 

"  made  in  any  of  the  manners  as  aforesaid,  shall  be  lined 

"  out  and  the  places  thereof  determined  by  the  said  Thomas 

''  Graham,  or  such  person  as  he  may  appoint  for  dividing 

''  the  said  lands  into  as  regular  and  distinct  fields  as  the 

"  grounds  will  admit  of,  and  as  equally  as  possible  to  con- 

"  tain  in  each  field  about  the  tenth  part  of  the  ground  capa* 

''  ble  of  tillage,  and  calculated  as  much  as  may  be  to  have 

"  water  in  each  field." 

Covenants  were  then  inserted  as  on  the  part  of  the  ten- 
ant, to  pay  certain  fixed  rents,  for  which  blanks  were  left, 
daring  the  first  nine  years,  and  an  additional  rent  blank  du< 
ring  the  last  ten  years,  together  with  the  "  occasional  rents 
"  hereafter  reserved  in  the  cases  hereinafter  particularly 
''  mentioned.  And  whereas  there  is  much  encouragement 
"  given  for  enclosing  and  improving  of  the  said  farm  as  afore- 
**  said ;  and  in  regard  to  arable  land,  with  such  contiguous 
and  best  parts  of  the  muir  capable  of  tillage,  in  all  a- 
mounting  to  the  quantity  of  acres  of  the  said  lands 

"  is  to  be  deemed  ploughable  and  improveable  arable  lands, 
"  and  is  to  be  laid  out  and  divided  into  ten  distinct  enclo- 
"  snres  or  brakes,  each  contiguous  within  itself,  at  the  sight, 
**  and  by  the  direction  of  the  said  Thomas  Graham  and  his 
foresaids.     Therefore  the  said  binds  and  ob- 

liges him  and  his  foresaids  to  manage  the  said  fields  and 
brakes  in  a  regular  and  distinct  thriving  husband  like 
"  manner,  as  after  mentioned ;  that  is  to  say,  the  said 
*'  binds  and  obliges  him  and  his  foresaids, 

'*  by  the  end  of  the  first  five  years  of  this  tack,  and  there- 
"  after  during  the  currency  of  the  same,  and  at  the  end 
"  thereof,  or  his  removal,  to  have  one  half  of  the  said 
''  arable  land,  or  five  of  the  said  brakes,  consisting  of  half 
**  of  the  old  infield  and  half  of  the  old  outfield,  to  be  in 
*'  grass,  sown  out  with  grass  seeds  as  aftermentioned, 
"  and  to  have  of  the  other  five  brakes  or  enclosures  in  til- 
*'  lage,  one  of  them  in  summer  fallow,  ploughed  at  least  four 
'*  times  during  the  summer,  or  in  a  four  feet  wide  drilled 
"  and  horse-ploughed  crop  of  turnip,  cabbages,  potatoes  or 
"  the  like  green  crop  yearly,  and  the  corn  crop  growing  on 
"  the  other  four-fifths  or  brakes  in  tillage  yearly  shall  be  so 
"  arranged  that  no  three  white  com  crops  succeed  one  ano- 
"  ther."  Then  followed  the  clause  upon  which  the  present 
action  is  raised.     *'  And  it  is  hereby  declared  that  notwith- 
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1789.       ''  standing  the  conditions  of  labouring,  managing,  and  crop- 

"  ping  tb^  said  lands,  the  said  and  his  foresaids 

8TRATI0M     «  ghaii  have  power  and  liberty  to  alter  the  management  as 
GRAHAM.     ''  ^^^7  ^^7  incliney  upon  their  becoming  bound,  as  the  said 
"  hereby  binds  and  obliges  himself  and  his 

<'  foresaids,  to  pay  the  sum  of  £2  sterling  additional  rent 
"  as  herein  before  particularly  mentioned,  for  each  acre 
**  they,  in  consequence  of  the  said  liberty,  may  alter  in  their 
**  management   from   that   particularly  before  expressed ; 
**  which  additional  rent  is  not  to  be  looked  on  as  a  penalty, 
"  but  as  a  pactional  rent  to  be  paid  over  and  above,  and  at 
**  the  term  with  the  first  yearly  rent,  or  at  such  future  pc- 
"  riods  as  the  same  may  be  demanded  after  they  have  used 
"  the  said  liberty  of  altering  the  management  from  that 
"  above  expressed."    At  the  end  of  this  form  of  tack  there 
was  a  docquet  signed  by  the  landlord.     There  was  also  an- 
nexed a  docquet  signed  by  the  tenant,  specifying  his  rent^ 
but  stating  nothing  about  additional  rents. 

The  present  action  was  then  raised,  several  years  after 
entering  on  the  farm,  for  payment  of  £500  Sterling,  as  an 
alleged  stipulated  additional  rent  of  40s.  for  every  acre  not 
cultivated  in  a  particular  way,  and  for  £160  as  the  addi- 
tional rent  for  80  acres,  the  half  of  the  farm,  for  crop  1783 
and  for  crop  1784,  for  not  having  this  number  of  acres  sown 
in  grass,  in  terms  of  the  form  of  tack.  When  the  appellant 
entered  on  the  farm,  it  was  alleged  that  he  set  about  im- 
proving it  to  the  best  advantage,  so  far  cu  his  judgment 
directed  him,  laid  out  a  considerable  sum  on  lime  and  marie, 
and  managed  the  grounds  in  the  most  unexceptional  manner, 
as  far  as  their  situation  would  admit,  for  all  which  he  had  to 
pay  a  rent,  which  he  had  done  regularly,  of  24  bolls  of  meal, 
16  bolls  beer,  carriages,  16  hens,  keeping  one  dog,  together 
with  £51  sterling  yearly,  for  the  first  nine  years,  and  £61 
sterling  for  the  last  ten  years.  Whereas  the  landlord,  on 
his  part,  although  bound  to  enclose  the  grounds,  had  done 
nothing  except  in  enclosing  one  field.  The  defences  stated 
to  the  action  were,  1st,  That  the  writings  founded  on  as 
a  lease,  were  all  void  in  law,  as  wanting  the  usual  statutory 
solemnities.  2.  Even  if  held  to  be  valid,  yet,  looking  at  its 
contents,  it  was  apparent,  that  those  covenants  relating  to 
the  management,  could  not  be  understood  as  applicable  to 
every  case,  nor  were  so  meant  by  the  parties;  so  that  the  real 
intention  was,  that  they  should  be  varied  according  to  cir- 
cumstances. 3.  That  the  additional  rents  claimed  were  in 
the  strictest  sense  penal^  and  therefore  subject  to  modifica- 
tion by  the  Court. 


CASES  ON  APPEAL  FROM  SCOTLAND.  123 

9 

The  Lord  Ordinary,  of  this  date,  pronounced  this  interlo-       ^789. 
enter : — "  Finds,  that  by  the  form  of  tack,  now  f6und  by  the 

BTSA.'FION 

Court  to  have  been  binding  upon  the  defender  (appellant)  „, 

from  the  commencement  of  his  tack,  no  obligation  is  im-  gbahau. 
posed  npon  the  roaster  to  enclose  the  farm  into  ten  divi-  ^^' 
8ions  or  enclosures,  but  that  it  was  left  to  the  master  or 
tenant  to  make  these  enclosures  at  any  time  during  the 
currency  of  the  lease,  with  the  burden  of  the  tenant's  pay- 
ing interest  at  five  per  cent,  for  ditch  and  hedge,  and  ten 
per  cent,  for  stone  dykes,  if  made  by  the  master ;  and  with 
certain  encouragements  to  the  tenant,  and  repayment  of 
the  price  or  value  by  the  master,  at  the  end  of  the  lease,  if 
made  by  the  tenant.  And  therefore  finds,  that  the  tenant 
cannot  found  upon  the  master's  not  having  completed  the 
enclosures,  as  a  total  liberation  from  the  whole  conditions 
and  limitations  of  the  tack.  Finds,  that  at  the  commence- 
ment of  the  defender's  (appellant's)  tack,  the  whole  farm 
was  subdivided  by  the  master,  with  the  knowledge  and 
aBsistance  of  the  tenant,  into  the  ten  breaks  specified  in 
the  form  of  tack,  and  that  these  breaks  were  properly 
meithed  and  marked,  as  the  proper  lines  of  division  for 
'  making  the  enclosures,  when  the  master  or  tenant  should 
'  choose  to  complete  all  or  any  of  those  enclosures,  and  must 
'  be  held  and  understood  as  the  ten  breaks  or  divisions,  ac- 
'  cording  to  which  the  tillage  of  the  farm  and  laying  down 
'  with  grass  seeds,  was  to  be  regulated  according  to  the 
'  form  of  tack.  Finds,  that  the  tenant  cannot  plead  his 
'  being  ignorant  of  the  import  of  his  tack,  previous  to  the 
'  interlocutor  of  the  Court,  as  an  excuse  for  transgressing 
'  the  conditions  of  the  tack.  Finds,  by  every  calculation 
'  which  the  Lord  Ordinary  can  make,  the  amount  of  the 
'  additional  rent  which  he  has  incurred  by  mislabouring  the 
'  farm,  and  the  damage  sustained  by  the  master  by  the  de- 
'  fender's  having  failed  to  have  any  five  of  the  breaks,  at  the 
'  end  of  the  first  five  years  of  the  tack,  sown  down  with  grass 
seeds,  and  the  other  five  breaks  in  tillage,  according  to  the 
rotations  therein  prescribed,  a  very  large  sum  must  be  due 
by  the  tenant  to  the  master :  but  not  being  able  to  obtain 
evidence  of  the  precise  amount,  without  involving  the 
parties  in  a  delay  and  expense  which  must  be  hurtful  to 
both,  and  ruinous  to  the  tenant,  and  having  considered 
the  whole  circumstances  of  the  case  from  the  commence- 
ment of  the  cause,  modifies  the  whole  sum  due  by  the  de- 
fender, upon  account  of  additional  rents  for  over-plough- 
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1789.       "  ing,  and  for  damages  for  not  lajing  down  his  breaks  with 
grass  seeds,  and  all  transgressions  of  his  lease,  preceding 


8THATI0N    u  Martinmas  last,  to  the  sum  of  £200.     Finds  him  liable  to 

QBAHAu.     "  the  pursuer  for  that  sum  over  and  above  his  rents,  and 

"  decerns." 

Dec.  22,1787.     On  representation,  the  Lord  Ordinary  adhered.      On 

Feb.  20  Vifd'  ^o^^ond  representation  he  adhered.    And,  on  reclaiming  pe- 

Mar.  6/l788.  tition  to  the  Court,  their  Lordships  adhered. 

After  hearing  counsel  for  the  appellant,  on  28th  March 
1789, 

Lord  Chancellor  Thurlow  said : — 

**  Mt  Lords, 
*'  I  do  not  mean  to  give  a  decided  opinion  before  hearing  the  re- 
spondent, yet  there  was  a  probability  of  the  House  declaring  the 
judgment  of  the  Court  below  erroneous.  It  was  not  the  words  used 
in  the  lease,  but  the  sense  of  it,  which  a  Court  ought  to  consider,  and 
here  it  seemed  imposable  but  the  parties  must  haye  understood  the 
additional  rent  (which  so  &r  exceeded  the  real  value  of  the  land^  how- 
eyer  cultiyated)  as  a  penalty,  whatever  it  might  be  called  in  the  lease ; 
and  it  is  against  the  principles  of  equity  to  allow  any  person  to  take  from 
another,  what  bears  ao  proportion  to  the  loss  he  has  actually  suffered. 
As  the  consequence  of  sending  the  cause  back  to  the  Court  of 
Session  to  take  evidence  of  the  real  damages,  and  assess  the  giuift- 
ium^  would  involve  both  parties  in  great  expense,  and  disputes  must 
be  constantly  arising  between  them  during  the  lease,  he  thought  it 
might  be  worth  the  landlord's  while  to  make  the  tenant  an  offer  for 
the  surrender  of  his  lease,  and  the  tenant  would  probably  see  it  to  be 
his  interest  to  accept  of  it" 

His  Lordship  directed,  with  that  view,  the  further  hear- 
ing to  stand  over  till  after  Easter. 

On  resuming  consideration  on  12th  May  1789, 

Lord  Chancellor  Thurlow  said : — 

^'  My  Lords, 
'^  This  is  an  appeal  from  a  judgment  of  the  Court  of  Session  in  Scot- 
landj  and  the  cause  of  acdon^  as  it  is  stated  by  the  pursuer^  is  this : 
That  he  being  the  landlord  of  a  farm  called  Pitmurthly,  among  a 
great  number  of  other  estates,  did,  as  mentioned  in  the  case,  by  a 
form  of  tack,  let  this  estate,  and  the  tenant  took  the  estate  upon  cer- 
tain conditions  there  stated.  Among  others  here  represented,  it  was 
intended  that  all  the  parts  of  the  farm  which  were  either  arable  at 
the  time,  or  consisted  of  muir  land  capable  of  being  brought  into  til- 
lage, and  containing  a  certain  number  of  acres,  should  be  deemed  and 
adjudged  between  the  parties  as  a  quantity  of  land  that  should  be  call- 
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ed  plonghable  and  arable  and ;  and  being  once  fixed,  it  was  further 
agreed  between  them,  that  that  land  should  be  divided  into  ten  equal 
part9»  which,  in  the  Form  of  tack,  are  called  breaks  and  enclosures,  and 
that  when  so  divided,  thej  should  undergo  a  certain  course  of  tillage, 
which,  to  speak  generally,  I  shall  state  thus  to  your  Lordships :  That 
by  the  end  of  the  first  five  years  of  the  tack,  fire  of  these  breaks  should 
be  in  grass,  sown  out  with  grass  seeds,  and  the  other  five  of  these 
breaks  should  be  laid  down,  one  in  fallow,  four  times  ploughed,  and 
tbe  rest  with  other  kinds  of  crop,  and  in  the  manner  of  occupying 
equally  distinct ;  namely,  That  the  other  four-fifths  or  breaks  should 
be  sown  in  com,  under  certain  restrictions,  that  certain  crops  of  com 
should  not  succeed  each  other,  but  a  regular  succession  and  rotation, 
it  provides  for  those  four-fifths  or  breaks.  The  consequence  of  the 
whole  rotation  would  have  been  that,  in  the  course  of  ten  years,  from 
and  after  the  first  five  years  of  the  term,  the  farm  would  have  got  into 
a  course  of  cultivation  that  would  have  been  varied  as  to  each  par- 
ticular break,  at  least  for  15  years ;  and  the  end  of  the  term  was  four 
Tears  more,  for  the  tack  was  for  19  years. — This  general  pro- 
position I  should  have  stated  to  your  Lordships  before;  after 
having  agreed  to  occupy  it  in  that  manner,  there  is  a  clause 
in  the  tack  very  expressive,  drawn  to  this  effect,  that  it  shall  be  in 
the  power  of  the  tenant  to  change  this  mode  of  occupation  at  his  plea- 
sare,  but  wherever  he  acted  in  a  different  manner  firom  that  describ- 
ed, either  in  the  course  of  tillage  or  quantity  of  manure  to  be  put  upon 
it,  or  in  any  other  small  respects  in  which  these  covenants  are 
conceived,  he  should  pay  the  landlord  after  the  rate  of  40s.  an 
acre  additional  rent  upon  that  estate.  The  first  topic  of  dispute 
upon  this  case  is,  that  they  pass  over  every  speciality  (which  I  have 
not  jet  mentioned  to  your  Lordships)  that  extends  to  this  case,  and 
proceed  ex  conjesto.  Suppose  this  had  been  the  most  formal 
mstroment  that  could  be,  and  the  tenant  had  covenanted  to  occupy 
in  the  most  distinct  manner,  black  acre  or  white  acre,  as  here  describ- 
ed, and  had,  notwithstanding  that  distinct  compact,  wilfully  put  there 
in  a  course  of  tillage  indirect  violation  of  the  contract,  this  being  in  the 
nature  of  the  thing,  the  penalty  was  to  be  so  modified  as  it  is  called  in 
the  Court  of  Session,  or  relieved  against,  as  it  is  called  here,  that  in-« 
stead  of  pa3ring  the  sum  specified,  the  tenant  should  be  obliged  to  pay 
only  so  much  as  the  landlord  has  qualified  himself  to  receive  from  a 
breach  of  covenant ;  which  is  precisely  the  same  as  if  he  only  cove- 
nants to  make  that  payable  for  breach  of  covenant  if  there  was  no  other 
clanse  but  the  last,  and  that  one  specified  what  should  be  paid  for  a 
breach  of  those  covenants  of  the  parties  ;  that  that  shall  be  the  sura 
to  be  actually  paid. — When  this  cause  was  opened  to  your  Lordships 
first,  I  observed  that  this  penalty  was  so  concefved  as  not  only  to  ap- 
ply to  the  case  I  mentioned  before,  but,  from  a  particularity  of  ex- 
pre«aon,  which  I  believe  also  was  called  *^  to  implement  or  perform 
the  several  articles,"  whether  th's  expression  applied  to  every  acci- 
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1769.        dent  and  omission  that  could  have  heen  in  every  part  of  the  stipula* 

tion  whatever,  that  obtained  between  the  parties ;  and  it  struck  my 

sTRATioN  iQ^nd  as  a  matter  of  doubt  whether  a  covenant,  conceived  in  such  a 
form,  as  being  applied  to  some  of  the  Bubjects»  must  be  deemed  a 
penalty,  must  not  also  be  in  the  contemplation  of  the  parties 
making  it  a  penalty  on  all  the  other  subjects  ?  In  considering,  as 
I  have  done  with  a  great  deal  of  attention,  the  principle  upon 
which  the  Court  of  Session  have  always  gone  in  modifying  penalties, 
I  am  perfectly  dear,  though  the  covenant  is  so  conceived,  the  Court, 
with  a  perfect  consistency  with  that  principle,  might  have  modified 
it  so  with  respect  to  some,  and  not  have  modified  it  so  vrith  respect 
to  others,  which,  according  to  their  respective  circumstances,  ought 
or  ought  not  to  have  been  so  modified.  I  don't  conceive  it  will  fall 
into  any  person's  contemplation  to  say  it  depends  upon  the  form  of 
the  contract,  whether  the  thing  stipulated  shall  be  deemed  a  penalty, 
because  all  penalties  that  result  from  stipulation  have  the  same  es- 
sential form  of  contract.  I  suppose,  therefore,  as  in  one  of  the  cases 
that  might  be  put  upon  this  lease,  the  defect  particularly  imputed  to 
the  tenant  had  been,  that  he  had  occupied  that  break  that  ought  to 
be  laid  down  in  fallow  different  firom  what  was  stipulated,  and  that 
the  breach  assigned  was,  that  he  ought  to  have  improved  that  break, 
by  laying  30  loads  of  lime  upon  one  acre,  and  it  turned  out  he  had  laid 
on  but  29  upon  the  acre  res  ipsa  loquitur;  for  that  damage  assigned 
as  arising  from  a  different  mode  of  occupation,  is  the  whole  damage 
or  penalty  to  result  as  if  for  violating  of  all  r  It  would  not  be  common 
sense,  in  the  computation  of  so  slight  a  difference  as  a  l-30th  part  of  the 
whole  of  the  manure  upon  the  estate.  Damages  cannot  be  said  to  be 
stipulated  where  they  are  made  to  apply  upon  the  subject,  fEurly  and 
logically  speaking,  unequal ;  that  does  by  no  means  apply  where  there 
is  a  distinct  express  mode  of  cultivation. 

''  The  breach  assigned  is,  that  the  tenant,  in  direct  violation  of  it, 
deliberately  and  wilfully  undertakes  to  draw  a  profit  from  Uie  land 
in  that  manner  in  which  he  has  engaged  with  the  landlord  he  would 
not  do,  upon  other  terms  but  that  of  paying  him  408.  an  acre  for  that 
land  so  occupied.  I  have  therefore  not  the  least  doubt  in  the  world 
upon  this  subject,  that  if  the  parties  had  done  that  which  this  contract 
(as  1  shall  explain  presently)  pointed  out  was  their  intention  to  do, 
and  as  I  think  absolutely  called  upon  them  to  do,  I  have  no  doubt 
the  tenant  would  have  come  under  a  very  distinct  obligation  to  pay 
that  sum  of  money.  Suppose  he  had  done  so,  and  the  pursuer  had 
gone  for  the  money,  what  must  he  have  done  by  way  of  allegation 
and  proof?  After  stating  the  contract  in  the  manner  he  has  done,  he 
must  have  stated  that  he  became  bound  to  occupy  certain  portions  of 
that  land  in  a  given  manner,  and  in  regard  to  certain  portions  of  the 
whole  he  was  bound  so  to  occupy,  he  had  in  some  other  given  manner, 
equally  distinctly  expressed,  occupied  it  differently,  whereby  he  came 
within  the  very  terms  of  the  contract,  and  was  bound  to  pay  for  those 
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acts  respectiTelj,  that  sum  of  money  the  contract  obliged  him  to  pay ; 
—pronng  in  that  case,  no  answer^  no  argument  could  have  been 
made  upon  it.  It  would  hare  been  extremely  distinct  and  clear  that 
he  ought  to  have  paid  the  sum  of  money. 

"  In  this  case,  if  the  cause  of  action  should  fail  in  any  respect,  the 
punner  can  have  no  body  to  thank  for  it  but  his  agent,  who  may  be 
a  man  of  extraordinary  ability,  but  he  has  not  considered  the  force  of 
IsDgaage^  nor  the  nature  of  the  obligation  that  he  calls  a  form  of  tack, 
or  a  minute  of  tack»  and  charges  it  to  be  a  tack  in  point  of  fact  He 
makes  it  out  in  this  manner ;  not  that  the  instrument  is  formal,  but 
that  being  confirmed  by  possession  or  homologation,  it  is  of  force,  and 
is  become  in  effect  obligatory,  and  will  have  the  whole  force  of  a 
binding  contract. 

"  According  to  my  own  notion,  the  action  is  in  some  degree,  though 
I  think  not  fatally,  but  in  some  d^ee  misconceived  in  that  respect. 
It  was  not  so  understood  between  the  parties.  That  which  is  called 
a  fonn  of  tack,  is  a  paper  to  which  they  did  apply  all  manner  of  solem- 
nities except  parties,  but  there  are  no  parties  to  it.  Notwithstanding 
it  was  executed  in  proper  form,  it  was  digested  in  proper  form  jiist 
as  if  it  was  a  binding  paper,  but  no  parties  to  it.  It  is  called  a  form 
of  tack. 

**  Tenants  names  are  leflfc  in  blank,  farms  are  left  in  blank ;  and  in 
other  respects  it  certainly  is  incapable  of  being  of  itself  an  instrument 
to  convey  or  bind  in  any  manner  whatsoever. 

^  My  Lords,  the  clauses  contained  in  it,  applying  as  they  do  to  a 
great  variety  of  estates,  situate  in  different  parts  of  the  country, 
ought  to  have  suggested  to  the  parties  that  took  any  one  of  these  farms 
under  the  clauses,  the  necessity  of  defining  them,  and  applying  them 
to  the  subject  so  taken.  For  example,  in  the  second  page  of  the  tack, 
your  Lordships  will  find  this  sort  of  provision :  **  It  shall  be  compe- 
^  tent  for  the  landlord  to  enter  for  the  purposes  of  taking  mines,  miner- 
"  als,  or  any  substance  whatever  off  the  farm."  It  never  was  their 
intention  that  every  species  of  soil  should  be  liable  to  that  clause,  as, 
namely,  that  he  should  take  the  top  of  the  soil  to  make  a  garden  of* 
It  ought  in  that  respect  to  have  been  reformed,  and  put  in  a  more  re- 
gular form.  He  might  also  sink  pits  for  the  purpose  of  getting  stone 
and  might  take  any  part  of  the  land  for  ,  grass  for  horses, 

andaU  •*  this.* 

^  I  dare  say  some  of  those  estates  would  apply  to  that  sort  of  cove- 
nant, but  it  is  clear  this  was  not  one  of  them,  and  the  tenant  had  no- 
thing to  do  with  it  It  was  absurd  to  apply  those  clauses  which  were 
intended  only*  for  the  farms  of  a  separate  nature,  and  for  other  parties, 
and  not  to  this  particular  farm  in  question. 

**  The  next  clause  is  still  more  extraordinary.     The  landlord  is  at 
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liberty  to  take  any  part  of  the  farniy  without  limitation,  and  plant 
it,  besides  making  roads  and  water  courses  over  it,  as  might  in 
their  own  nature  cause  a  great  extent  of  mischief.  He  may  take 
this,  and  yet  he  is  to  pay  a  sum,  prorided  it  does  not  amount  to 
aboYO  IDs.  an  acre  for  the  arable,  and  Is.  for  moor  land.  It 
happens,  upon  computation,  the  rent  of  the  land,  with  the  seyeral 
possesions,  were  to  be  farmed  at  about  12s.  an  acre,  the  consequence 
is,  if  he  is  to  take  the  arable  part,  and  pays  no  more  than  10s.  he 
might  leave  the  tenant  under  an  obligation  to  pay  three  or  four  times 
the  value  of  the  estate ;  and  that  neither  was  in  the  contemplation  of 
the  landlord  to  expect,  nor  the  tenant  to  perform,  according  to  the 
several  articles.  It  was  intended  the  next  covenant  should  be  more 
regular.  The  next  article  has  raised  a  great  deal  of  doubt'  in  my  mind, 
not  only  how  to  understand  it,  but  even  to  understand  the  material 
clause  which  we  are  now  upon.  The  landlord  was  at  liberty,  as  I 
mentioned  before,  to  take  stones  from  any  part  of  this  farm,  to  build 
fences  and  plant  hedges  in  that  part  of  the  farm,  the  party  only  reserv- 
ing the  liberty  to  the  landlord  to  quarry  and  take  stones  and  to  make 
hedges  upon  any  part  he  thought  proper.  It  was  no  more  than  a  li- 
berty upon  his  side.  There  is  a  clause,  I  don't  know  which,  but  it  re- 
lates to  the  enclosures  of  the  marches.  They  should  be  made  by  one 
of  them  paying  half  the  expense,  but  which  is  to  make  it,  or  is  at  liberty 
to  make  it,  as  far  as  it  stands  upon  that  clause,  it  is  difficult  to  decide. 
"  After  all  these  clauses  about  the  hedges,  there  is  one  sweeping 
clause : — That  either  party  shall  be  at  liberty  to  execute  what  is  de- 
manded, demanding  half  the  expense  from  the  other.  So  far  the 
clauses  are  left  as  relate  to  the  hedges,  and  so  far  as  relate  to  the  pay- 
ment of  the  half.  It  appears  to  me,  it  was  in  contemplation  to  build 
or  form  fences;  but  it  does  not  seem  to  infer  farther  but  that  each  party 
may  form  them  at  half  the  expense  of  the  other.  One  kind  of  obli- 
gation runs  through  the  whole  of  them ;  they  are  to  be  laid  out  at  the 
right,  under  the  direction  of  the  landlord,  in  ten  equal.parts  as  near  as 
may  be,  infield  and  outfield  in  each  of  the  marches,  and  *  *  * 
of  the  marches  *  *  andother  conveniences  of  that  kind.  As  it  stands, 
upon  this  clause,  it  is  exceedingly  indistinct  and  doubtful  whether, 
in  point  of  fact,  these  breaks  have  been  laid  out  conformable  to 
those  rules,  or  whether,  in  point  of  fact,  they  could  be  so ;  but 
undoubtedly,  if  this  form  of  tack,  which  purports  to  be  only  minutes 
of  an  agreement,  had  been  to  be  executed,  the  Court  of  Session 
would  have  done  what  the  Court  of  Chancery  here  does  in  these 
cases,  when  there  is  a  suit  to  execute,  (an  agreement  which,  by  a 
loose  minute,  is  agreed  to  be  executed,)  by  taking  up  the  particular 
subjects  of  the  general  terms,  and  accommodating  them  to  the  sense 
of  those  general  terms,  and  making  distinct  obligatory  contracts,  ac 
cording  to  those  forms,  showing  what  was  meant.  At  the  same 
time,  I  don't  undertake  to  say  how  far  the  rest  of  the  terms  of  cul- 
tivation were  or  were  not  to  have  been  fulfilled  before  the  enclosures 
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were  made,  and  ia  that  part  of  the  country,  how  far  some  of  the  exi-        1789. 

gencies  of  the  places  mentioned  in  this  contract,  might  require  en-     

dosuresy  as  the  premises  were  situated,  for  the  purpose  of  executing  stuation 
it  at  alL  But  when  you  come  to  the  most  material  point  that  relates 
to  this  form  of  tack,  it  runs  in  this  form.  (Your  Lordships  will  al- 
wajs  recollect  this  is  a  clause  which,  Irke  all  the  rest,  is  supposed  to  he 
applicable  in  a  general  way  to  all  the  farms  intended  to  be  the  object 
of  that  tack.)  **  In  regard  to  the  arable  land,  (which  I  suppose  to  be 
the  land  in  plough,  and  consequently  known  and  distinguished  to  be 
arable  land,)  ^^  with  such  contiguous  and  best  parts  of  the  muir  capa- 
"  hie  of  tillage,  in  all  amounting  to  the  quantity  of  acres  of  the  said 
*'  lands,  is  to  be  deemed  ploughable  and  improvable  lands." — Now, 
it  strikes  me,  and  I  cannot  get  very  well  out  of  that  idea,  that  at  this 
moment  it  has  not  been  argued  in  the  papers  below,  nor  has  it  been 
ai^ed  now  at  the  bar,  and  1  have  a  great  hesitation  and  a  great 
di^slike  to  taking  up  a  conceit  in  a  cause  of  this  nature,  especially  in 
a  country  where  the  laws  are  not  so  familiar  to  me.  upon  the  reading 
of  the  papers;  but  upon  the  best  construction  I  am  able  to  make,  it 
appears  thus :  In  regard  to  all  these  farms,  it  was  plainly  in  the  con- 
templation of  the  parties,  that  they  were  not  all  to  be  arable.  It 
certainly,  on  the  other  hand,  does  not  exclude  the  possibility,  in  regard 
to  any  particular  farm,  that  the  whole  might  be  arable,  but  it  was 
clearly  nerer  in  their  contemplation,  that  the  whole  of  all  the  farms 
would  be  arable :  much  less  would  the  whole  of  it  be  in  the  other 
description,  contiguous  moor  land,  capable  of  being  turned  into  arable. 
It  was  agreed  between  the  parties,  as  the  basis  of  the  agreement, 
not  only  that  that  which  was  actually  arable,  but  that  the  contiguous 
moor  capable  of  being  made  arable^  should  be  ascertained  between 
them  at  the  time,  to  see  what  land  did  answer  that  sort  of  descrip- 
tion. Now,  my  Lords,  upon  this,  this  sort  of  difficulty  arises.  It  is 
exceedingly  plain  in  point  of  fact,  that,  previous  to  the  tenant*s  en- 
tering upon  the  estate,  no  idea  was  entertained  of  ascertaining  that ; 
80  that  he  actually  entered  upon  the  estate  before  it  was  known, 
adjadged,  and  understood  between  them  what  parts  were  to  be  ara- 
ble, and  yet  I  take  it  to  be  clear  that,  till  that  was  ascertained,  such 
a  contract  as  this  could  not  arise,  but  still  so  are  the  terms  of  the 
contract. 

"  I  will  not  trouble  you  at  present  further  upon  that  subject,  but 
will  go  on  to  consider  what  the  rest  of  the  instrument  signed  be- 
tween the  parties  seems  to  import.  The  second  part  signed,  is  a 
schedule  tacked  to,  and  joined  on  to  the  form  of  tack  and  signed  by 
the  landlord ;  and  that  schedule  says,  ''  what  is  contained  onthis  and 
**  the  preceding  eleven  pageF,  is  the  form  of  a  tack  to  be  entered  into 
**  betwixt  the  forementioned  Thomas  Graham  and  the  several  ten- 
'*  anU  of  the  lands  of  Luncartic,  Pitmurthly,  Bridgeton,  Pitcairn, 
*'  Craiginal  and  others,  on  the  east  of  the  water  of  Almond,  and  u- 
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1789.  *'  long  the  Tay,  as  ako  Dalcrow,  Cloag,  Methyen,  with  the  Baro- 
—  "  niefl  of  Williamston  and  Gask,  lying  in  their  respectiTe  parishes 
•TRATioK  tc  j^^  ShcriflFdom  of  Perth,  and  referred  to  in  the  several  docquets 
<«  after  mentioned,  signed  by  each  tenant,  of  the  respectiTe  dates  pre- 
••  fixed  to  their  subscriptions.  And  it  is  hereby  declared,  that  the 
"  respective  tenants,  by  subscribing  these  presents,  which  compre- 
'^  bend  the  general  articles,  conditions,  and  regulations  of  manage- 
**  ment  of  the  whole  estate  before  mentioned,  with  the  term  of  entry 
*'  and  endurance  of  the  leases,  and  also  their  subscribing  the  respec- 
^*  tive  docquets  hereunto  annexed,  which  contains  the  several  farms 
<*  bargained  for  by  each  tenant,  and  rent  payable  therefor,  do  here- 
«  by  become  bound,  and  hereby  oblige  themselves  and  their  heirs  to 
"  implement  and  perform  the  several  articles  in  the  form  of  a  tack, 
*^  before  engrossed  and  docquets  thereto  annexed,  and  to  sign  a  for- 
*'  mal  tack  of  the  respective  farms  allotted  to  each  tenant  in  terms 
<*  thereof,  when  required,  the  said  Thomas  Graham  having  also  sub- 
"  scribed  the  same  in  consequence  of  the  obligation  therein  oontain- 
**  ed  to  be  incumbent  on  his  part." 

<«  When  you  read  this  instrument  it  seems  to  me  to  be  exceed- 
ingly plain  thaty  upon  the  28th  of  March  177B,  which  was  the  time 
of  signing  it  by  the  tenant,  the  intention  of  the  parties  was  by  no 
means  that  he  should  go  directly  upon  the  estate,  and  enter  upon  oc- 
cupation of  it,  without  more  being  done ;  but  that  these  agreements, 
which  they  call  here  the  general  articles,  conditions,  and  regulations 
of  it,  should  be  applied  to  the  2nd  docquet,  and  when  so  applied, 
and  reduced  to  the  form  of  an  instrument  upon  that  subject,  then 
and  then  only,  for  the  first  time,  it  should  be  binding  upon  the  par- 
ties. However,  the  fact  was,  it  was  signed  in  March  1778-  The 
rest  of  the  docquet  referred  to  runs  in  this  way : — the  tenant  says, 
'*  I  do  hereby,  in  terms  of  the  preceding  form  of  tack,  signed  by  me 
*'  of  this  date  as  relative  hereto,  agree  to  take  a  tack  of  the  farm  of 
'*  Pitmurthly  for  nineteen  years  after  term  of  Whitsunday  next,  as 
'^  bounded  on  the  west  by  a  new  marked  road  on  Balinbluir  march, 
**  on  the  north  by  the  high  road  leading  to  Perth,  till  it  joins  the 
*'  north-west  comer  of  the  Fir  Park ;  then  the  south  side  of  the  aaid 
<«  firs,  Hillhead  houses,  &c.  south  side  of  the  old  fir  plantation,  till 
"  it  joins  the  high  road  again.  On  the  east,  by  a  new  marked  road 
**'  dividing  it  from  Rogerton  pendicles,  excepting  the  kirk,  manse, 
'*  glebe,  houses  and  yards  at  Rogerton,  at  the  yearly  rent  of  24  bolls 
*<  of  oat  meal,  16  bolls  beer,  16  carriages,  J  6  hens,  the  keeping  of  a 
'^  dog,  together  with  £51  Sterling  for  the  first  9  years,  and  £61  for 
*<  the  last  10  years  of  this  tack." — Then  there  comes  a  clause  of  the 
proprietor  allowing  £20  Sterling,  towards  putting  the  ofiices  in  re- 
pair.— If  necessary  to  observe  upon  that,  other  difficulties  might 
arise,  he  is  to  charge  it  upon  the  houses,  according  to  recorded  agree- 
ment  signed  by  him.  It  seems  to  me,  he  signed  no  such  inventory, 
and  when  that  comes  to  be  liquidated  between  the  parties,  the  same 
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donU  will  arise  as  has  arisen  upon  this.      The  sort  of  doubt  which       ^  <^^^* 
has  arisen  upon  this,  is  on  the  second  part,  or  docquet  annexed  by    — — — 
the  tenant,  which  sajs  he  has  taken  a  tack  according  to  iAieform.  ^ 

—It  expressly  declares  that  the  general  regulation  of  the  whole  farm     gb  auah. 
shall  be  looked  for  in  the  form  of  tack,  and  when  the  rent  to  be  paid 
for  that  farm  should  be  looked  for  in  the  second  part  of  the  tack, 
I  confess,  it  occurred  to  me  as  a  material  omission,  with  respect 
to  actions  now  pending,  but  not  material  with  respect  to  others 
I  shall  mention  presently,  but  material  with  respect  to  the  action 
now  pending,  they  did  not  in  this  instrument,  to  which  intrument 
alone,  an  express  reference  is  made  for  the  rent  to  be  paid,  mention 
BQch  additional  rents,  as  would  in  certain  cases  arise  upon  the  form 
of  tack.      And  if  you  are  not  to  look  to  the  form  of  tack  for  rent, 
bat  this  instrument  for  the  additional  rent ;  the  consequence  will 
be,  in  this  instrument  no  additional  rent  is  proyided  for  in  that  in- 
stance.— I  haye  been  the  less  anxious  upon  that,  because  I  have 
not  any  doubt  in  the  world,  if  a  process  was  raised  for  the  purpose 
of  making  him  take  a  tacik  under  the  inference  I  last  mentioned,  it 
would  be  arranged  by  the  Court,  and  applied  to  the  particular  sub- 
ject in  question.    I  hare  no  doubt  in  the  world,  all  these  proyisions 
respecting  the  occupations^  and  all  the  consequences  that  followed  in 
making  those  proyisions,  would  haye  been  there  inserted ;  the  doubt 
I  entertained  was,  if  it  could  be  deemed  to  be  inserted  as  it  now 
stood,  and  more  particularly  show  what  land  these  coyenants  should 
be  said  to  apply  to ;  considering  the  whole,  there  was  not  in  this 
tack,  or  minute,  or  form  of  tack,  or  any  writing  agreed  on  all  hands, 
(though  the   agreement  might  be   homologated,)    any  agreement 
to  show  what  part  of  this  estate  shall  be  the  subject  matter  of 
those  coyenants ;  they  allude  to  a  form  of  tack  which  imports  that 
part  of  it  will  not  be  the  subject  of  the  coyenants,  and  what  is  more 
material  still,  it  supposes  that  part  that  is  material  is  to  be  fixed  in 
acfes  and  numbered  as  the  part  to  be  applied  to  the  subject.     Upon 
this  also  I  should  conceiye  doubts,  if  the  suit  was  raised  to  make 
that  part  of  the  tack  implemented,  and  the  parties  considered  the 
truth  of  the  hd  upon  which  they  are  at  issue,  one  saying  the 
whole  of  23  acres  particularly  muir  land,  the  other  saying  not  muir 
land,  how  is  it  to  be  known,  unless  they  will  examine  that  fact  ? 
The  truth  of  this  is,  the  Lord  Adyocate  pressed  me  yery  much 
with  the  authority  of  the  Lord  Ordinary,  nobody  will  expect   I 
should  doubt  upon  the  authority  of  that  great  judge,  if  that  had  been 
so,  nobody  has  a  greater  deference  to  his  judgment  than  I  hare  ;  I 
helieye  him  as  honest,  just,  and  learned  a  man  as  eyer  sat  on  the 
Bench.    He  obseryed  in  the  end,  the  landlord  is  to  pay,  and  the 
landlord  is  like  to  get  little  or  nothing.     He  thought,  by  giying 
damages  beyond  the  extent,  or  oomiifg  down  to  the  time  the  de- 
cree was  reyersed,  he  would  haye  put  an  end  to  the  contest  between 
the  parties.    I  wish  it  had  bound  them,  or  this  appeal  had  been  cut 
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off  bj  it,  bat  not  being  so,  your  Lordships  will  be  obliged  to 
determine  upon  what  appears  to  be  alleged,  and  not  npon  anj 
other  subject  whatever.  I  own  I  should  have  thought  the  onlj 
process  that  could  have  been  raised  with  effect^  would  hare 
been  to  compel  the  tenant  to  take  a  tack,  in  so  strict,  distinct, 
and  regular  a  form,  that  there  could  be  no  doubt  in  the  world  what 
the  effect  of  those  covenants  were.  In  looking  back  to  the 
text  book  of  the  law  of  Scotland,  it  is  unavoidable  to  observe, 
that  a  case  in  which  such  additional  rent  must  arise,  must  be 
distinct  and  clear;  and  the  thing  to  be  imputed  to  the  tenant, 
must  be  a  wilful,  deliberate  breach  of  terms  he  has  clearly  and  fairly 
entered  into.  Suppose  that  to  be  the  case,  those  difficulties  will  re- 
main. In  the  first  place,  from  what  time  shall  those  rents  become 
due  ?  I  confess,  myself,  I  thought  it  rather  wonderful  any  doubt 
should  be  raised  upon  that,  considering  the  terms  of  the  clause.  The 
terms  are,  the  tenant  shall  enter  upon  the  estate.  The  deed  in  the 
form  of  the  tack,  your  Lordships  will  observe,  was  signed  in  March 
17769  and  calculated  therefore  for  tenants  entering  upon  the  estate 
in  the  course  of  the  year  1777  »  and  then  the  tenant  was  to  enter 
and  pass  into  the  houses  and  yards  at  Whitsunday  to  the  pas- 
tures, and  not  to  enter  to  the  arable  land  till  the  com  crop  should 
be  reaped  at  the  end  of  the  year,  and  to  pay  the  rent  of  £51  sterling 
for  the  first  nine  years,  and  £60  sterling  for  the  last  ten  years  of  the 
tack,  that  was  payable  at  Martinmas  the  1 1  th  of  November.  The 
consequence  would  have  been,  when  the  form  of  tack  was  signed,  no 
doubt,  he  must  l^ve  entered  upon  it  in  1777*  Suppose  he  entered 
in  1777>  the  next  question  is,  how  the  five  years  shall  be  computed? 
it  is  said  here,  after  five  years  from  entering  upon  this  tack.  I  con- 
ceive it  impossible  to  compute  those  ^ye  years  as  to  the  mode  of  com- 
putation or  contracts  made  upon  that.  If  he  had  entered  at  the 
latter  end  of  1777*  and  continued  till  the  year  1783,  the  commence- 
ment of  1783  was  the  commencement  of  the  6th  year  that  he  would 
have  entered  on  the  estate,  in  that  way  he  signs  one  on  the  28th  of 
March  1778.  You  will  never  say  the  dates  of  a  mere  form,  to  which 
this  refers,  can  be  controlling  dates  of  the  tack  to  be  taken  under  it, 
if  he  entered  in  1776*  he  would  lose  the  first  ten  years,  which  was 
never  the  intention  under  the  form  of  tack  and  this  deed  of  177^- 
The  rent  does  not  run  in  1 777»  the  first  rent  is  to  be  paid  expressly 
upon  Midsummer  1778,  the  next  at  Martinmas  1778.  That  was 
right,  his  tenant  was  not  to  have  the  substantial  occupation  of  the 
farm ;  and  the  entering  upon  the  yards  and  houses,  was  to  prepare 
for  the  occupation  of  the  farm ;  it  was  not  intended  to  charge 
him  for  that ;  but  he  was  to  pay  the  first  rent  for  the  first  year  after 
entering,  that  was,  the  succeeding  year  to  the  entry,  the  latter 
end  of  1777>  The  consequence  of  that  will  be,  the  first  rent 
will  be  due  upon  Midsummer  177^1  instead  of  Midsummer  1778. 
Now,  all  those  additional  lents,  which  appear  stipulated  by  the  form 
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of  tack,  are  to  be  paid  with  the  mam  rents,  or  to  be  paid  upon  the 
same  terms  with  the  main  rents.  Suppose  this  to  have  been,  as  it 
ought  to  have  been,  the  tenant  would  appear,  in  the  beginning  of 
1784)  not  to  have  five  of  the  said  brakes,  consisting  of  half  of  the  old 
infield,  and  half  of  the  old  outfield,  laid  down  in  sown  grass,  five 
might,  or  three  might ;  and,  in  respect  to  those  in  tillage  of  another 
kind,  instead  of  sown  grass,  he  would  have  been  obliged,  on  Whit, 
sandaj  1779,  to  pay  408.  an  acre.  The  first  additional  rent  he  was 
to  paj  at  all  (and  he  was  to  pay  none  of  the  additional  rent  till  then) 
was  after  the  first  five  years,  which  would  have  been  176iy  and  up- 
on the  11th  November  following,  another  additional  rent  would  be 
dae. 

"  In  this  process,  before  the  1 1th  November  1784,  it  seems  abun- 
dantly dear,  no  breaches  as  to  tillage  could  be  assigned  discoverable 
by  this  process,  but  those  between  the  Ist  of  January  1784,  and  be- 
fore the  IJth  November  1784,  and  these  were  breaches  as  to 
the  regular  payments  of  the  rent,  and  what  is  still  worse]  in 
this  cause,  these  parties  have  published  five  hundred  and  odd 
sheets  of  the  judgment,  and  in  a  variety  of  allegations,  there 
does  not  appear  one  allegation  of  the  quantity  of  land  that 
ought  to  be  put  under  this  routine  of  tillage,  neither  alleging 
the  whole  (arm  nor  any  particular  quantity  to  be  put  in  tillage" 
The  process  only  alleges  he  was  in  the  practice  of  neglecting 
all  his  agreements,  therefore,  concludes  he  ought  to  pay  a  certain 
sum  of  money.  The  value  of  the  houses  erected  upon  it  is  a 
thing  upon  which  they  have  never  yet  agreed.  It  appears  to  me,  if 
we  are  now  desired  to  do  that  which  the  Court  below  never  thousht 
of  doing,  down  to  the  time  of  the  decree,  and  long  after  it  was  made, 
there  are  no  such  materials  pointed  out  to  me,  upon  which  it  would 
be  possible  for  your  Lordships  to  say  what  number  of  40s.,  or  whether 
any  number  of  40s.  has  been  incurred  upon  this  alleged  breach  of 
the  lease.  Supposing  this  to  be  the  state  of  the  case,  I  have  a  great 
difficulty  in  desiring  your  Lordships  to  close  up  that  point  concerning 
which  I  have  been  desirous  to  form  the  best  opinion  I  could,  and  think 
that  this  should  be  so  ascertained  that  any  judgment  pronounced 
might  stand  as  a  regular  judgment  upon  record.  I  therefore  shall  move 
your  Lordships  not  to  assoilzie*  the  appellant  from  the  additional  rent, 
but  remit  the  cause  back  to  the  Court  of  Session  in  Scotland,  to  en- 
quire and  find  what  number  of  acres  the  defender  became  bound  to 
cultivate  in  the  manner  set  forth  in  the  form  of  tack  mentioned  in  the 
libel,  af^er  the  first  five  years  of  the  tack  therein  mentioned,  and  what 
number  of  such  acres  were  cultivated  in  any  manner  contrary  to  the 
said  agreement,  and  whether  any  and  what  sum  of  additional  rents 
beyond  the  annual  sum  of  £51  was  incurred,  and  became  due  before 
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the  24th  of  Noyemher  17^4,  when  the  summoBS  in  qnestion  was 
raised,  and  whether  any,  with  what  part  thereof  now  remains  dae.  I 
put  in  the  last  clause  upon  this  aooount,  yonr  Lordships  will  not  be 
inclined  to  decide  in  the  appellate  jurisdiction  for  the  first  time,  with- 
out evidence  of  receipts  having  been  given  for  rent  down  to  Martin- 
mas 1784.  It  was  argued,  and  with  justice,  those  receipts  maj  be 
given  for  liquidated  sums,  but  not  to  prevent  their  demanding  addi- 
tional rent  I  agree,  if  given  so  nomine,  which  I  find  was  the  verj 
case  referred  to  the  other  day,  when  I  was  not  so  able  to  speak  to 
it ;  but  suppose  you  receive  the  rent,  the  landlord  goes  on  ten  years 
receiving  rent  every  Martinmas,  without  demand  for  the  ulterior  rent, 
that  would  be  evidence  that  it  was  not  p^d  for  the  additional  rent. 
If  there  are  any  receipts  to  produce^  it  is  necessary  they  should  pro- 
duce them,  if  not  so,  we  shall  hear  no  more  of  them.  As  to  the 
action,  which  must  be  brought  de  novoy  I  do  not  believe,  after  this 
thing  is  thoroughly  sifted  and  enquired  into,  that  they  will  doubt  that 
the  best  manner  of  arranging  this  matter  between  landlord  and  tenant, 
will  be  to  have  a  tack  added  to  the  former,  to  make  it  regular  and  fit; 
and  I  own,  as  far  as  one  can  talk  beyond  the  cause,  I  have  a  wish 
the  tenant  should  come  under  that  regulation.  It  is  a  hard  thing  for 
a  landlord  to  get  a  tenant  upon  his  estate,  that  has  broke  his  covenants 
and  held  him  at  defiance,  not  being  able  to  pay  for  the  breach  of  his 
covenants.     I  hope  he  will  be  able  to  recover  upon  it." 


Lord  Yjbcount  Stormont:-— 

^^  After  what  has  been  stated  by  the  noble  and  learned  Lord,  that 
there  was  a  great  question  involved  in  this  cause,  which  is  now  perfectly 
at  rest ;  it  is  chiefly  with  a  view  to  that  that  I  now  presume  to  de- 
tain your  Lordships  for  a  moment,  because  it  certainly  would  have 
been  a  thing  of  infinite  consequence  to  every  landholder  in  Scotland, 
if  there  had  been  in  the  breast  of  any  man  of  legal  knowledge,  but 
above  all  in  the  breast  of  the  noble  and  learned  lord  who  has  just 
sat  down,  any  doubt  or  hesitation  with  regard  to  that  which  was  not 
much  argued  here,  but  had  been  argued  below,  namely.  Whether 
stated  damages,  by  way  of  additional  rent,  in  the  form  of  quit  rent  be- 
tween the  two  parties,  came  under  the  nature  of  that  penalty  firom 
which,  by  a  Court  of  Equity,  they  would  be  relieved.*  The  noble  and 
learned  lord  did  take  up  that  point,  (and  I  heard  it  with  great  satis- 
faction, at  a  very  early  opportunity,  the  first  time  I  attended  this  canse^ 
his  Lordship  state  there  could  be  no  doubt  upon  that  point),  he 
has  now  delivered  in  the  most  explicit  manner^  and  entertained  no 
doubt  upon  the  subject,  and  so  clear  upon  it  as  not  to  think  it  neces- 
sary for  counsel  for  the  respondent  to  enter  into  it  at  large.  With  re- 
spect to  the  other  points,  which  are  comparatively  called,  and  proper. 


•  It  wa«  much  argued  in  the  Court  of  SeJ«»ion,  Whether  the  additional  rent 
▼as  due  ejr  eontraclu,  or  by  way  of  penalty        If  the  latter,  it  was  subject  to 

modificaticn  ;  if  the  former,  the  whole  rents  were  due. 
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Ij  called  speciality,  I  shall  not  Tenture  to  enlarge  npon^  but  only  state 
the  manner  in  which,  it  strikes  me,  from  the  little  experience  I  hare 
had  occasionally  in  matters  of  this  kind.    I  have  heard  of  many  agree- 
ments BO  &ir,  of  a  similar  nature,  bat  I  hope  more  accurately  drawn^ 
bat  I  will  state  in  a  yery  few  words  what  I  think  of  this  informal  a- 
greement,  as  I  conceive  it  to  have  been.     I  do  apprehend  in  that  a- 
greement  there  can  be  no  doubt  as  to  the  extent  of  the  ploughable 
ground,  and  the  difficulty  and  confusion  has  arisen  from  making  use  of 
the  word  arable,  which,  as  the  Solicitor-Greneral  very  properly  stated, 
was  something  equivocal,  and  sometimes  meant  one  thing  and  some- 
times another.  But  I  apprehend  the  whole  purport  of  this  agreement 
to  have  been  in  this  form  of  tack,  a  kind  of  general  agreement,  which 
is  very  inaccurately  drawn,  but  in  that  mode  all  the  clauses  were 
to  refer  to  the  tenant:  Thus  there  were  to  be  ten  divisions  of  plough- 
able  ground.    I  use  the  word  ploughable  in  the  strictest  view  of  arable, 
ploughable,  and  improveable.   I  apprehend  what  has  been  done  in  this 
case,  has  been  done  very  frequently  in  improveable  ground;  where  there 
is  a  good  deal  of  moor  ground,  the  landlord  makes  a  separation  accord- 
ing to  the  different  nature  of  his  laud,  for  there  is  a  great  deal  plough- 
able,  and  improveable   for  very  good  purpose,  and  a  great  deal 
not  improveable  in  any  way,  but  by  way  of  plantations,  but  I  conceive 
that  it  was  marked  out  by  the  division ;    and  if  I  can  state  it  to 
your  Lordships  with  a  very  few  words,  my  reasoning  upon  it  is  this. 
It  will  appear  that  the  intended  improvement  required  a  certain  ro- 
tation, and  a  division  of  the  ground  into  ten  improveable  parts, — that 
diiiaion  was  made  in  the  manner  marked  out  in  the  cause,  and  made 
in  the  presence  of  the  tenant,  soon  after  the  tenant  took  possession, 
and  at  a  time  when  it  cannot  be  supposed,  as  I  conceive,  that  he  had 
any   deliberate  purpose  of  breaking  the  conditions  of  this  lease. 
Now,  supposing  him  to  understand  the  terms  referred  to  in  that  form 
of  a  lease, — ^to  understand  the  nature  of  the  obligations  he  entered 
into,  and  was  disposed  bona  fide  to  abide  by  the  terms  of  agree- 
ment   The  very  first  thing  that  could  have  occurred  to  him  possessed 
of  the  idea,  was  this,  that  it  was  absolutely  necessary  there  should  be 
a  division,  and  to  make  ten  allotments  of  improveable  ground,  to  en- 
able him  to  perform  the  conditions  of  this  lease.    In  that  division,  a 
proportion  is  allotted  for  such  ground  as  the  counsel   at  your  bar 
stated  to  be  incapable  of  being  ploughed,  and  stated  to  be  incapable 
of  any  improvement  whatever.     Would  not  he  have  said.  You  make 
sach  an  allotment  as  puts  me  under  an  absolute  impossibility  of  ful- 
filling the  conditions  of  the  lease.     It  occurs  to  me  the  lease,  I  call  it 
so.  the  form  of  lease  referred  to,  did  require  a  certain  rotation,  which 
Was  impossible,  unless  there  was  an  allotment  of  ten  divisions  improve- 
able ground,  according  to  the  manner  in  which  it  was  agreed  at  the  bar, 
and  since  stated  by  the  noble  and  learned  lord,  as  matter  of  doubt  at 
least,  whether  the  moor  was  improveable  or  not.     Suppose  for  a  mo- 
ment, in  argument  it  was  not  improveable,  and  the  tenant  disposed 
to  abide  by  the  agreement  bona  fide,  it  was  proper  to  him  to  have 
^d,  what  you  are  doing  is  preposterous;  you  make  but  nine  allot- 
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1 7  89.  ments,  nnd  you  should  make  ten.  I  am  under  an  absolute  impossi- 
bility of  performing  my  contract,  if  you  don't  subdivide  it  in  order  to 
make  them  ten.  It  is  not  pretended  he  made  such  objection,  or  any 
GRAUAM.  objection  at  the  time  this  division  was  made.  Now,  as  to  the  other 
part,  the  noble  and  learned  lord  seemed  to  doubt,  whether  enclosures 
were  not  a  necessary  part  of  this  agreement;  it  was  very  natural  that 
should  occur  to  any  man  who  takes  his  ideas  of  agriculture  from  the 
improved  state  in  which  it  is  in  this  country,  there  is  no  doubt,  that 
the  performance  of  the  stipulation  would  have  been  much  more  easy, 
and  much  more  profitable,  and  very  feasible  upon  the  whole ;  but,  in 
the  imperfect  state  of  agriculture  in  Scotland,  we  are  frequently  con- 
tented  with  what  is  called  breaks  : — A  word  that  I  believe  is  com- 
mon to  Berkshire  as  well  as  to  Scotland,  and  marks  the  division  in 
which  the  enclosures  areio  follow  the  land  ;  but  you  don't  make  them 
to  mark  the  line  of  boundary  without  a  wall,  which  does  answer  to  a 
degree  the  purpose,  but  does  not  answer  it  so  well  as  an  enclosure 
would  do  ;  but  I  believe  there  are  many  here  more  acquainted  with 
the  business  than  I  am.  There  are  many  divisions  of  land,  where  the 
separation  is  only  marked  by  a  kind  of  ideal  boundary,  without  any 
fence  whatever.  In  regard  to  another  point,  much  agitated  at  the  bar, 
I  do  own  that  it  appears  to  me  as  clear  in  evidence  as  anything  in  fi- 
gures can  be,  that  the  additional  rent  can  only  commence  in  the  year 
i  7B4,  that  there  cannot  be  a  real  claim  for  additional  rent  in  the  year 
1 7B3.  There  might  have  been  a  claim  for  damages,  but  not  for  ad- 
ditional rent.  I  conceive,  that  what  the  tenant  was  bound  to  perform 
>va9  this,  that  the  ground  should  be  laid  down  in  sown  grass  in  the 
year  1 783.  1  should  have  doubted  very  much  whether  he  could  have 
been  held  to  have  performed  his  contract,  if  he  had  laid  it  down  in 
grass  in  the  end  of  1 783,  because  the  words  are,  it  ought  to  have 
been  laid  down  in  sown  grass  in  the  year  1783.' 

**  Lord  Chancellor: — 

"  The  words  are,"  '*  By  the  end  of  the  first  five  years  of  this  tack, 
"  and  thereaftt^r  during  the  currency  of  the  same,  and  at  the  end  there- 
**  of,  or  his  removal,  to  have  one  half  of  the  said  arable  land,  or  five  of 

(be  said  breaks,  consisting  of  half  of  the  old  infield,  and  half  of  the 

old  outfield,  to  be  in  grass  sown  out  with  grass  seeds  aS  after  men- 
**  tinned,"  My  Lord,  if  he  had  sown  at  that  period  of  the  year  it 
might  have  been  different." 

"  Lono  Stormont  : — 

*•''  The  idea  of  the  landlord  and  the  tenant,  at  this  time  was,  it  should 
be  sown  in  the  spring,  in  the  usual  way  of  sowing  grass  in  Scotland, 
when  you  sow  it  with  oats.  What  my  great  difficulty  is,  is  with  respect 
to  what  is  now  before  us.  I  certainly  shall  not  directly  object  to 
your  Lordship's  motion,  or  to  what  comes  from  so  great  and  so  spe- 
cial an  authority  ;  but  I  had  considerable  difiliculty  in  reversing  the 
decree  of  the  Court  of  Session,  and  I  should  wish  that  it  had  been 
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moiiified  :  for  the  noble  and  learned  lord  said,  that  it  can  as  easily  be 
settled  in  point  of  fact.  The  noble  lord  seemed  to  saj^  where  is  the 
number  of  acres  specified  ?  Now,  I  do  apprehend  in  some  part  (I  have 
not  had  the  patience  the  noble  lord  has  in  reading  the  whole  of  these 
Tolaminous  papers),  but  I  do  conceive,  I  heard  it  at  the  bar,  not  ar- 
gued by  counsel ;  but  in  some  part  of  the  original  papers,  there  is  a 
demand  of  80  acres  as  half  of  the  farm.  Now,  that  is  very  fairly 
specified,  they  name  particularly  the  number  of  acres  in  point  of  fact 
—they  claim  for  80  acres  qualified  as  one  half  part  of  that  farm. 

*'  I  have  no  doubt  your  Lordships  will  do  that  which  the  regularity 
and  order  of  your  proceedings,  and  the  attention  that  is  due  to 
all  the  forms  of  justice  shall  warrant ;  but  I  am  afraid  that  even 
now,  by  the  mode  proposed,  no  good  will  follow.  What  1  appre* 
hend  as  the  mischief  to  arise  from  this  mode  of  proceeding,  that 
there  will  be  a  very  considerable  additional  expense  incurred  ;  and 
it  was  remarkable  what  was  thrown  out  at  the  bar  in  defence  of  the 
appellant,  that  he  being  in  such  a  situation  that  any  additional  ex* 
pense  should  be  matter  of  indifference  to  him,  because,  though  ex- 
penses are  completely  denied  to  him,  it  cannot  afifect  him. 

*'  It  seems  to  me  to  be  a  thing  much  to  be  wished — it  should  be 
the  earnest  wish  if  possible,  to  avoid  putting  it  into  that  shape,  which 
will  be  ruinous  to  him  who  certainly  is  in  the  right.  It  is  said,  as 
I  conceive,  in  that  respect  it  would  be  much  more  serious  to  him  than 
to  the  appellant,  he  will  be,  by  the  principle  laid  down  by  the  Court 
of  Session,  decreed  to  pay  a  much  larger  sum,  because,  for  the  same 
reason,  what  applies  to  1784  will  apply  to  1785  and  173^»  and  so 
on,  and  thus  there  will  be  a  very  considerable  expense  incurred  by 
it.  A  decree  against  the  appellant,  which  decree,  though  it  shall 
oblige,  as  far  as  it  can,  the  appellant  to  pay  a  much  larger  sum,  per- 
haps three  times  the  sum  now  decreed  against  him,  will  be  no 
real  benefit  to  the  pursuer,  (respondent),  because  the  appellant  is  a 
pauper  and  a  ruined  man, — he  states  himself  to  be  such,  and  what  I 
contend  is,  in  my  apprehension,  a  most  unfavourable  circumstance  an- 
nexed to  the  ruinous  state  and  spirit  of  litigation,  that  he  builds  his 
hopes  upon,  the  certainty  that  no  damages — that  no  decree  against 
him,  can  afifect  him  in  any  respect  whatever,  or  be  of  any  advantage 
to  the  original  pursuer.  This  is  the  light  in  which  that  subject  has  ap- 
peared to  me.  I  beg  your  Lordships'  pardon  for  having  stated  the 
opinion  that  occurred  to  me.  I  certainly  don't  object  to  the  mode 
now  proposed  by  the  noble  and  learned  lord,  though  it  was  the  wish 
of  my  mind  some  other  methods,  which  would  have  led  more  rapidly 
to  substantial  definitive  justice — namely,  by  modifying  the  decree, 
and  confining  it  to  £160  instead  of  £200  additional  rent,  that  the 
tenant  has  occurred  for  mislabour  in  the  year  1784." 


1789. 

STRATION 

0. 
ORAUAU. 


^^  Lord  CnAKCELLon: — 

'*  The  noble  and  learned  lord  has  certainly  made  me  more  satisfied 
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1789.  than  I  was  before,  in  respect  of  haTing  formed  this  resolution  I  have 
proposed  to  your  Lordships,  which  has  shnt  up  no  point  against  them. 
I  have  taken  as  much  pains  as  in  mj  power  to  make  it  correspond 
GRAUAH.  exactly  with  the  views  of  the  great  point  the  gentlemen  were  oblig- 
ed to  contend  upon,  as  it  appears  at  the  bar,  and  in  all  probability  did 
so  in  the  Court  below,  trying  to  find  out  those  facts  alleged  and  prov- 
ed throughout  the  whole  of  the  case,  to  make  it  impossible  to  assign 
the  particular  damages  that  ought  to  be  given  ;  and  being  clear  the 
Court,  in  giving  those  damages,  did  not  go  by  a  rule  of  that  sort,  nor 
find  themselves  within  the  terms  o  the  contract,  I  can  assure  your 
Lordships  neither  myself,  nor  with  any  assistance,  by  all  the  questions 
I  could  put  to  the  bar,  could  I  find  out  those  terms  upon  which  that 
calculation  could  be  made.  The  noble  lord  has  mentioned  a  great 
number  of  topics,  and  argued  them  very  ably,  and  has  raised  doubts^ 
and  if  any  of  your  Lordships  have  entertained  those  doubts,  I  wish- 
ed to  have  them  stated,  and  as  those  contracts  go  to  a  great  number 
of  other  estates,  I  think  it  would  be  advantageous  it  should  be  so 
settled.  If  he  thinks  proper  to  go  on  with  his  tenant  he  will  be  oblig- 
ed to  raise  a  process  for  subsequent  years ;  and  to  confine  the  process 
as  it  ought  to  be,  1  would  undertake  to  draw  in  the  compass  of  40  out 
of  that  502  sheets,  all  the  material  allegations.  They  never  begin  with 
proving  nor  end  in  alleging.  I  will  undertake  to  draw  my  conclu- 
sions to  be  formed  in  that  libel  that  ought  to  be  the  beginning  of  the 
subject,  within  40  sheets.  I  should  suppose  this,  by  the  manner  of 
the  proceedings  obliged  them  to  come  to  a  more  formal  tack,  I  should 
think  they  would  rather  begin  with  subsequent  years,  than  waste 
money  upon  what  it  is  suggested  the  enquiry  does  go  to,  that  except 
the  mere  stating  of  the  instrument,  nothing  more  has  been  done  to 
elucidate  the  conclusions  that  ought  to  be  drawn.  I  really  thought 
there  was  a  great  deal  of  ground  respecting  the  manner  of  agriculture; 
it  was  laying  the  ground  to  contend  those  should  be  actual  enclosures. 
I  observe,  among  other  articles*  the  landlord  has  reserved  to  himself 
the  right  of  enclosing  grounds  if  he  pleased,  or  that  the  tenant  should 
enclose,  and  he  should  pay  half.  I  apprehend,  that  liberty  which  he 
has  reserved  to  himself  related  to  the  enclosures  of  lands  when  he  in- 
tended to  charge  the  other  party  with  one  moiety,  I  rather  believe  it 
was  the  intention  of  the  landlord  to  leave  the  tenantto  make  the  enclo- 
sures and  pay  for  it  at  the  end  of  the  time,  or  for  the  landlord  to  make 
them,  and  charge  the  tenant  half,  and  fix  him  with  several  articles  to 
be  enclosed.  The  noble  lord  says  truly,  that  the  tenant  himself  allies 
that  certain  grounds  were  scored  out  to  be  enclosed  in  that  manner.  I 
wish  that  we  may  make  no  innovation  in  the  law  of  Scotland  with 
respect  to  grounds  that  he  held.  If  by  tack  land  be  taken  for  more 
than  one  year,  all  the  agreements  must  be  in  writing.  I  conceive, 
what  succeeded  the  scoring  out  the  ground  in  the  presence  of  the  ten- 
ant and  by  order  of  the  landlord  to  amount  in  point  of  legal  coiic]u« 
sion,  to  nothing  more  than  an  agreement  between  them  in  the  coun- 
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try,  that  sacli  and  each  was  the  extent  of  the  ground  that  was  to  be    ]__ 

the  lubject  of  their  covenants.      Undoubtedly,  it  is  to  be  wished  stsatiom 
they  could  have  a  judgment  in  the  regular  form  that  must  have  f. 

the  effect  of  a  verdict.     If  he  lets  this  land  at  12  shillings  an  acre,     cbaham. 
yoa  would  never  insist  he  should  take  1 0  shillings.     The  regular 
couse  would  be  to  make  a  formal  tack  of  the  matter,  mentioning  the 
terms:  as,  Ist.  What  was  the  agreement  of  the  party  for  the  land 
subjected  to  this  particular  tillage  ?  2nd.  How  much  the  tenant  did 
mislabour  ?  and,  3.  How  much  was  due  ?  Thus  computing  the  acres 
that  turn  out  for  that  mislabour.      Those  terms  I  don't  believe  will 
Hse  to  the  extent  the  noble  lord  imagines.      I  flatter  m  jself^  when 
reduced  to  points  like  this,  they  will  not  go  to  that  immense  ex- 
pense they  have  gone  through,  there  is  no  evidence  in  all  that  judg- 
ment on  those  points ;  and  to  be  sure  these  facts  must  be  ascertained. 
On  the  other  hand,  I  am  very  ready  to  say,  if  I  could  find  a  single  acre 
specifically  brought  within  the  description  proposed,  I  would  give 
him  40  shillings  for  that,  and  it  would  be  of  more  advantage  to  the 
gentleman  to  take  40  shillings  than  nothing  at  all.     In  point  of  fact, 
it  seems  to  be  of  no  consequence  what  he  gets  l^ere,  as  the  appellant 
comes  as  a  pauper — ^no  other  costs  will  be  incurred  hereafter  to  him — 
it  does  not  seem  very  material  what  your  Lordships  give  now.      If  I 
were  to  allow  myself  to  form  a  judgment  upon  this  case,  abstractly 
from  the  allegations  and  proofs,  judging  of  it  respecting  him,  as  far 
as  I  am  able,  he  would  not  do  a  thing  contrary  to  general  justice.    I 
enter  into  his  feelings ;  the  gentleman  has  been  exceedingly  ill  used 
upon  this  case,  by  putting  it  off  to  be  argued^ — If  I  could  raise  the 
point  otherwise  I  ^ould, — but  I  don't  think  it  worth  while  for  the 
gentleman  himself." 


It  was  therefore  ordered  that  the  interlocutors  complain- 
ed of  be  reversed,  and  that  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  find  what 
number  of  acres  the  defender  became  bound  to  culti- 
vate in  the  manner  set  forth  in  the  form  of  tack  men- 
tioned in  the  libel,  after  the  first  five  years  of  the  tack 
therein  mentioned,  and  what  number  of  acres  were  cul- 
tivated contrary  to  the  said  agreement ;  and  what  sum 
of  additional  rent,  beyond  the  annual  sum  of  £51,  was 
incurred  and  became  due  before  the  24th  November 
1784,  when  the  summons  in  question  was  raised,  and 
what  part  thereof  now  remains  due. 

For  Appellant,  William  Adam,  William  Alexander. 
For  Respondent,  Sir  J.  Scott,  Robert  Blair,  A.  Cullen. 
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[Mor.  7928.1 

MITCHELL  L  -• 

r. 

OFFICEB8  OF  Rev.  Mr.  Mitchell,  Miiiister  of  the  United  > 
^^^"-  Parishes  of  Tingwall,  Whitness,  &c.         J  Appellants ; 

Officers  of  State,  .  .  Respondents, 

House  of  Lords,  22d  May  1789. 

Augmentation  of  Stipend — Jurismction. — Held,  that  the  CJourt 
of  Session,  granting  once  an  augmentation  to  a  minister  of  the 
parish,  is  not  precluded,  as  Commissioners  of  Teinds,  from  after- 
wards granting  a  second  augmentation, — this  heing  within  the 
jurisdiction  and  powers  of  modification  conferred  on  the  Court. 

The  appellant,  minister  of  the  populous  and  extensive  pa< 
rish  of  Tingwall,  &c.  in  the  northern  extremity  of  Scotland, 
enjoyed  only  a  stipend  of  1000  merks,  (£55.  lis.  l^d.  ster- 
ling), together  with  £5  for  communion  elements,  applied  for 
an  augmentation  of  stipend,  in  the  usual  way,  to  the  Court  of 
Teinds  in  Scotland ;  and  the  question  of  law  raised  in  his 
application  was,  Whether  a  decret  pronounced  by  the  pre- 
sent Court  of  Commission  for  Plantation  of  Eirks  and  Valua- 
tion of  Teinds,  by  which  the  stipend  was  modified,  on  a  for- 
mer occasion,  to  a  minister  of  the  established  church,  pre- 
cludes that  Court  from  taking  cognizance,  at  any  future  pe- 
riod, of  the  situation  of  ^he  parish,  and  of  again  modifying 
a  stipend,  suited  to  the  alteration  of  circumstances  which 
may  have  taken  place  since  the  former  decree  of  modifica- 
tion was  pronounced  ?  Or  whether,  notwithstanding  such 
former  decret  of  modification,  the  Court  may  again  resume 
the  consideration  of  the  situation  of  the  parish  ? 

It  was  objected,  that  the  Court  of  Session  had  no  juris- 
diction to  modify  a  second  stipend,  because,  having 
once  exercised  the  powers  of  augmentation,  conferred  and 
modified  a  stipend  to  the  minister  of  the  parish,  me  powers 
of  the  Court  were  completely  exhausted,  so  as  to  preclude 
them  from  again  considering  the  circumstances  of  the  parish, 
Feb.  2M787.  and  modifying  a  new  stipend.  The  Court,  of  these  dates, 
Jul  J  4,  1787.  dismissed  the  process. 

Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded/or  the  Appellant, — The  decret  arbitral  of  King 
Charles  the  First,  had  in  view,  not  only  to  relieve  the  land- 
owuers  from  the  oppression  of  the  titulars;  but  likewiso  to 
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KCQre  to  the  clergy  such  stipends  as  might  enable  them  to       i^^^- 
live  in  a  manner  becoming  the  situation  in  which  they  were  ~" 

1iai>1  m  ft  J**  MITCHELL 

placed.     Accordingly,  ample  powers  of  augmentation  were         ^ 
conferred  on  the  Commissioners  for  Plantation  of  Kirks  and  offjcrrs  of 
Valuation  of  Teinds,  and  they  were  not  fettered  by  any     ^^^tk. 
limitations  with  respect  to  the  maximum  of  stipends,  in  the 
same  manner  as  all  former  commissions  had  been,  and  the 
limitation  for  which  the  respondents  contend  is  altogether 
inconsistent  with  the  spirit  and  intention  of  the  decrees  ar- 
bitral pronounced  by  Charles  the  First,  and  the  Commission 
1633,  c.  19.    It  is,  besides,  inconsistent  with  the  words  of 
the  Tarious  Commissions  issued  from  time  to  time,  and  the 
practice  of  the  Court. 

PUaded  for  the  Respondents. — The  Commission  of  1707 
gives  no  power,  after  the  Court  has  once  modified  a  com- 
petent stipend,  to  augment  and  reaugment  at  pleasure  and 
discretion.     Their  powers,  once  exercised,  cannot  be  again 
resamed ;  and,  to  hold  the  contrary  doctrine,  would  just  be 
to  lay  a  precedent  that  would  lead  to  inextricable  confu- 
sion.   There  must  be  a  limit  somewhere,  or  none  at  all ; 
and  where  a  decree  is  adduced  fixing  a  stipend  above  the 
minimum,  that  ought  to  bar  any  further  application.    This, 
upon  the  most  sound  view  and  construction  of  the  acts  and 
practice  of  the  Court,  appears  to  be  the  rule  applicable  to 
the  present'  case. 
After  hearing  counsel,    ''and  due  consideration  had  of        * 
"  what  was  offered  on  either  side,  in  this  cause,  and 
"  having  considered  the  terms  of  the  decree  of  modi- 
"  fication  and  augmentation,  which,  as  the  libel  alleges, 
"  was  obtained  by  the  minister  of  the  said   united 
"  parishes  in  the    year  1722,  and   that  the  minister 
was,  in  consequence  thereof,  allowed  to  possess  the 
ipsa  corpora  of  the  teinds  till  lately,  when  the  heri- 
"  tors  proceeded  to  obtain  a  decree  of  locality ;  it  is 
"  ordered  that  the  several  interlocutors  complained  of 
"  be  reversed ;   and  that  the  cause  be  remitted  back 
"  to  the  Court  of  Session  in  Scotland,  as  Commission- 
"  ers  for  Plantation  of  Kirks  and  Valuation  of  Teinds, 
**  in  order  that  parties  may  be  further  heard  upon  the 
"  effect  of  the  above  circumstances,  and  upon  the  state 
"  of  the  teinds  in  these  united  parishes,  without  preju- 
"  dice  to  any  other  plea  or  argument  which  cither  of 
"  them  may  adduce,  and  that  the  said  Lords  Commis- 
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"  ftioners  maj  then  give  their  determination  accord- 
'*  ingly," 


For  Appellant,  William  Adam^  Wm.  Robertson. 

For  RespondentB,  Ilay  Campbells  Geo.  Buchan  Hepburn. 

Note. — Lord  President  Hope  stated,  in  the  case  of  Preston  Kirk, 
in  reference  to  the  ahoye  case,  *'  I  know  something  of  this 
case  of  Tingwall ;  and  the  circamstances  attending  it  made 
some  impression  on  my  mind,  as  it  was  the  first  cause  I  plead- 
ed in  the  House  of  Lords.  The  House  of  Lords  felt  no  dif- 
ficulty on  the  general  point.  They  did  not  determine  the  case 
of  Tingwall  upon  the  specialities.  These  were  no  douht  noticed 
hy  the  Lord  Chancellor,  when  he  delivered  the  opinion  of  the 
judges ;  hut  they  were  noticed  for  a  very  different  purpose,  and 
to  a  different  effect  The  douht  which  the  Lord  Chancellor  men- 
tioned of  the  ipsa  corpora  of  the  teinds  was,  whether  the  posses- 
sion of  the  ipsa  corpora  of  the  teinds,  for  more  than  40  years, 
founded  on  the  title  of  incumbency,  was  not  sufiicient  to  carry  a 
prescriptiye  right  to  the  whole  teinds  in  all  time  coming.  In  de- 
ciding the  Tingwall  case^  his  Lordship  stated  most  distinctly  that 
it  would  be  productive  of  the  most  pemicioua  consequences  not  to 
adhere  to  the  decision  in  the  case  of  Kirkden ;  and  in  consequence 
he  did  adhere,  and  did  mean  to  adhere  to  the  same  principles,  by 
reversing  the  decree.*' — Vide  case  of  Preston  Kirk. 


[Mor.  2316.] 

Miss  Frances  Hay,  a  Minor,   and  Her  )    j      Ua  t  . 

Curators.  .  .  .  ) 

Robert  Hay,  Esq.,  of  Drumelzicr,  Respondent, 

House  of  Lords,  25  th  May  1789. 

Entail — Succession — Heirs  Male. — Circumstances  in  which  the 
words  **  kdr^  male**  in  an  entail,  received  a  strict  technical  inter- 
pretation, though  they  had  heen  used  with  the  same  meaning,  so 
far  as  appeared  from  the  deed,  as  that  of  '<  heirs  male  of  the  bodies'' 
of  the  substitutes,  which  had  been  used  in  other  parts  of  the  deed. 

By  settlement  made  in  the  form  of  an  entail  by  Sir  Robert 
Hay,  he  disponed  his  estate  to  himself  and  his  sister,  Mrs. 
Margaret  Hay,  in  liferent,  and  '*'  to  the  second  lawful  son  to 
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**  bo  procreated  of  the  body  of  the  Most  Honourable  John       1789 
"  Marquis  of  Tweeddale,  and  the  lawful  heirs  male  of  his    ' 
"  body  in  fee ;  whom  failing,  to  the  said  Marquis  his  third 
"  lawful  son,  and  the  lawful  heirs  male  of  his  body,"  and  so        bay 
on  to  all  the  Marquis's  sons,  and  the  heirs  male  of  their 
bodies;  and  then  to  the  Honourable  Charles  Hay,  his  brother 
germain,  and  the  lawful  heirs  male  of  his  body,  &c.,  whom 
failing,  to  *'  Alexander  Hay,  second  son  of  Alexander  Hay 
"  of  Drumelzier,  and  his  lawful  heirs  maU"  and  so  on 
tbrough  other  substitutes  to  the  heirs  female  of  the  body  of 
the  said  John  Marquis  of  Tweeddale. 

The  heirs  were  taken  bound  to  assume  the  surname  and 
designation  of  Hay  of  Linplum,  and  to  use  the  arms  of  the 
family.  There  was  also  this  declaration,  "  That  it  shall  not 
**  be  lawful  to  the  said  second  son  to  be  procreated  of  the  said 
"  Marquis,  or  the  lawful  heirs  of  his  ,  (a  word,  supposed 
'*  tobe  body^  awanting  in  the  original),  nor  to  any  of  the  6aid 
''  heirs  of  tailzie,  nor  their  descendants,  to  alter,  innoyate  or 
**  cliange  the  destination,  or  course  or  order  of  succession 
**  before  written."  Then  follows  a  prohibition  against  con- 
tracting debt,  or  granting  leases  for  any  longer  space  than 
19  years. 

Sir  Robert  Hay  died  without  issue  in  1751.  His  sister 
Margaret  died  a  few  months  thereafter ;  and  no  younger  sons 
being  then  in  existence  of  John  Marquis  of  Tweeddale,  the 
succession  to  this  estate  of  Linplum,  under  the  aboye  deed 
of  entail,  deyoWed  upon  Lord  Charles  Hay,  who  also  haying 
died  without  issue,  the  estate  dey olyed  on  the  next  substitute. 
Lord  George  Hay.  This  last  indiyidual  afterwards  succeed- 
ed to  the  honours  and  estate  of  Tweeddale,  and  died  without 
issue  in  1787.  Alexander  Hay,  second  son  of  Alexander  Hay 
of  Drumelxier,  haying  predeceased  his  father  without  issue 
along  with  his  elder  brother  William,  the  respondent  his 
younger  brother  competes  with  the  appellant.  The  appel- 
lant claimed  as  heir  female  of  Marquis  John,  the  intermediate 
BobstituteB  haying  also  failed.  The  respondent  stated  that 
he  was  heir  male  in  general  of  Alexander  Hay,  his  said  elder 
brother,  who  is  called  immediately  after  Lord  George  Hay, 
(Marquis  of  Tweeddale)  last  in  possession,  and  before  heirs 
female. — ^And  the  appellant  claimed,  as  daughter  of  Lady 
Charbtte  Hay,  and  granddaughter  of  John,  fourth  Marquis  of 
Tweeddale,  who  besides  being  heir  general  of  Sir  Robert 
Hay's  family,  claimed  also  as  heir  female  of  Marquis  John. 
The  case  came  on  for  discussion,  in  a  competition  of  brieyes 
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■  '    question,  which  was  reported  to  the  whole  Court,  came  to  be, 

^^         Whether  the  expression  ''  lawful  heirs  male/'  as  applied  to 

HAT.       Alexander  Haj,  was  to  be  restricted  to  '*  heirs  male  o/'fA^ 

bodf/y'*  or  to  have  a  more  comprehensive  interpretation,  and 

to  include  collateral  heirs  male  ? 

The  Court  preferred  Robert  Hay,  the  respondent,  hold* 
ing  that  judgment  must  be  given  according  to  the  technical 
July  24  1788.  signification  of  the  term,  which  they  thought  unambiguous, 
Nov.  25 1788.  ^jj^  not  according  to  the  intention,  though  that  intention 
was  obvious  and  manifestly  adverse  to  such  construction. 
Against  these  judgments  the  present  appeal  was  brought. 
Pleaded/or  the  Appellant. — Though,  to  impose  fetters,  the 
maker  of  an  entail  must  use  certain  verba  solemniay  which 
courts  of  law  can  neither  supply  nor  explain  from  collateral 
circumstances,  yet  a  different  rule  holds  where  the  question 
is,  Who  is  entitled  to  succeed  according  to  the  description  of 
heirs  marked  out  by  the  deed  ? — every  latitude  of  construc- 
tion being  allowed  ut  effectum  sertiatur  voluntas  testalons ; 
and  the  question  comes  to  be,  inter  hceredis,  What  hoirs 
were  meant,  under  the   terms    ''  lawful  heirs  male,"    in 
the  substitution  to  Alexander  Uay,   second  son  of  Drum- 
elzier?       The    question    ought    not    to    be    determined 
upon  any  supposed  technical  rule,  but  agreeably  to   thq 
obvious  intention   of  the   testator,   as   this  intention   ap- 
pears   from    the   general  tenor    of   the    deed.       In    the 
present  case,  that  intention  is  clear  in  favour  of  the  ap- 
pellant, from  the  whole  word?,  clauses,  and  accidents  of 
the  deed.     But  further,  in  tailzied  succession,  where  dif- 
ferent nominatim  substitutes  are  called  in  their  order,  the 
legal  acceptation  and  meaning  of  the  term  heirs,  or  heirs 
male,  or  heirs  female,  is  that  the  heirs   of  that  descrip- 
tion, who  are  descendants  of  each  substitute,  are  alone  ad- 
mitted to  the  succession ;  whom  failing,  the  next  nomina* 
iim  substitute  and  his  heirs  descendant.     It  is  therefore  to 
heirs  male  descendant  of  the  nominatim  substitute  that  are 
here  meant ;  and  as  the  respondent  is  merely  a  collateral 
heir  male  of  his  brother,  Alexander  Ilay,  second  son  of 
Drumelzier,  ho  cannot  succeed  or  be  included  within  that 
description. 

Pleaded/or  the  Respondent, — The  term  "  heirs  male"  is 
as  much  fixed  and  determined  as  any  technical  term  what- 
ever. It  includes  not  only  male  descefidants  but  col- 
lateral males;    and   as    the   respondent  is  heir  male    of 
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bis  elder  brother  Alexander,  he  is  entitled  to  take  the 
estate  in  that  character.  The  term  heirs  male  is  not  of  a 
flexible  nature.  It  has  a  distinct  technical  meaning,  and  in- 
cludes all  heirs  male,  whether  of  the  body  or  collaterals.  Tt 
cannot  be  applied  to  heirs  of  line,  becaase  then  it  would 
include  heirs  female,  and  it  cannot  be  construed  only  to 
mean  descendants,  because  then  it  would  exclude  brothers, 
for  construction,  or  presumptions,  just  because  there,  is  on 
ancles,  and  nephews.  Hence  it  follows  that  there  is  no  room 
room  for  a  queatio  voluntatis. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellant,  Hay  Campbell,  J,  Scott,  T.  Erskine. 
For  Respondent,  Alexcmder  Wightj  William  Tait, 


1789. 

OBAlIT 
V. 
BARL  or 
HOBTOX. 


Alsxandbr  Grant  of  Edinburgh, 
Earl  of  Morton, 


Appellant ; 
Respondent, 


House  of  Lords,  8th  June  1789. 

Li4SB — ^Rbmotino. — A  lease,  with  a  clause  generally  against  sab- 
setting,  permitted  the  tenant  to  subset  part  of  the  subject,  which 
was  done  accordingly.  No  rent  was  erer  paid  by  the  subtenant 
to  the  landlord,  nor  to  the  tenant  from  whom  he  had  his  sub- 
lease, while  there  was  a  clause  in  the  lease  that  the  tenant  should 
be  liable  in  payment  of  the  rents  of  the  whole  subject.  The  ten- 
ant failed,  and  an  action  of  ejection  being  raised  and  decree  passed, 
Held  that  the  decree  of  removing  was  a  good  decree,  although  only 
raised  against  the  principal  tenant,  and  clearly  entitled  the  land- 
lord to  eject  the  subtenant  from  the  part  held  by  him. 

The  Earl  of  Morton  set  by  lease  to  Alexander  Rodger, 
his  heirs,  (excluding  assignees  and  subtenants),  the  farm  of 
HaggB,  with  the  pertinents ;  the  farm  of  Cumberland,  with 
pertinents ;  the  houses,  lands,  crofts,  and  acres,  in  the  town 
of  Dalmahoy,  with  pertinents;  and,  lastly,  the  farm  of 
Bumwynd,  with  pertinents,  all  lying  in  the  barony  of  Dal- 
mahoy, and  county  of  Edinburgh,  and  that  for  thirty  years 
from  Martinmas  1771,  at  a  rent  of  £147.  10s. 

There  was  this  clause  in  the  lease : — *'  That  notwithstand- 
ing the  prohibition  to  subset,  the  said  Alexander  Rodger 
and  bis  foresaids  shall  have  liberty  to  subset  the  pendicle 
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GRANT 

r. 

EARL   OF 
MOBTON. 


1789.       beyond  the  Moss,  and  the  houses  at  Barnwynd ;  the  houses 

of  Cumberland,  and  the  houses  in  the  town  of  Dalmahoy  ; 

he  and  his  foresaids  being  always  liable  to  the  Earl  and  his 
foresaids  for  the  whole  rent  before  mentioned,  without  any 
regard  to  these  subsets." 

The  appellant  Grant,  took  a  sublease  from  Rodger,  of 
*  the  dwelling  house  and  Mains  of  Dalmahoy.  There  was  no 
rent  specified,  except  that  he  was  to  pay  a  rateable  propor- 
tion of  what  he,  Rodger,  was  obliged  to  pay  the  Earl  for 
the  whole ;  and,  in  case  they  could  not  agree,  to  be  fixed  by 
two  persons  mutually  chosen. 

The  appellant  entered  into  possession.  The  precise  rent 
he  was  to  pay  was  never  fixed,  and  he  had  paid  no  rent  to 
Rodger  for  many  years,  there  being  other  transactions  be- 
tween them,  which  made  Rodger  considerably  the  appel- 
lant's debtor.  In  the  meantime,  Rodger  fell  several  years  in 
arrear  of  his  rent  to  the  respondent,  and,  after  many  plans 
and  efforts  to  pay  off  these  arrears,  a  sequestration  was  a- 
warded  and  executed,  while  at  the  same  time,  an  action  of 
removing  under  the  Act  of  Sederunt,  was  brought  against 
Rodger. 

In  this  removing  before  the  Sheriff,  the  appellant  Grant 
appeared,  and  contended  that  the  part  of  the  farms  subset 
to  him  was  not  included.  The  Sheriff  ultimately  decerned 
in  the  removing,  both  against  Rodger  and  his  subtenants. 

A  suspension  and  reduction  of  this  decree  were  then 
brought^  and,  after  various  procedure,  the  decree  of  remov- 
ing was  found  orderly  proceeded  in,  and  Rodger  ejected. 

Thereupon  the  Earl  proceeded  to  take  possession  of  the 
grounds  occupied  by  the  appellant,  as  the  subtenant  of  Rod- 
ger, when  the  present  bill  of  suspension  was  brought  by  the 
appellant,  on  the  ground,  1st.  That  his  under  lease  from 
Rodger  was  not  determined  by  the  decree  of  removal 
against  the  principal  tenant ;  2d.  That  what  had  passed  be- 
tween him  and  the  respondent's  steward,  was  equivalent  to 
a  new  lease  from  the  respondent ;  3d.  That  he  owed  no 
rent,  so  that  the  foundation  of  the  proceedings  against 
Rodger  did  not  apply  to  him ;  and,  4th.  That  he  had  no 
warning  or  notice  to  remove. 
Peb.  7,  1789.  The  Lord  Ordinary,  after  reporting  the  case  to  the  Court, 
ar.  11^ refused  the  bilL     On  reclaiming  petition  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded  for  (he  Appellant — The  decree  of  removing  ob- 
tained against  the  principal  lessee  in  the  present  case,  never 
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can  be  a  groand  for  awarding  ezecation  against  the  appel- 
lanty  his  subtenant,  Ist.  Because  the  appellant,  who  had  ob- 
tained possession  on  his  sublease,  was  not  made  a  party  to 
the  suit ;  2d.  Because  the  decree  was  obtained  for  a  special 
parpose,  in  order  to  enable  Rodger's  creditors  to  sell  his 
leases  for  their  payment,  which  was  the  sole  object  of  the 
decree.  Besides,  the  appellant's  possession  under  the  sub- 
lease was  recognized  by  the  landlord  in  a  variety  of  acts 
which  led  him  to  believe,  that  the  subset  would  be  good  to 
him  for  the  full  endurance  of  the  lease.  Further,  the  de- 
cree cannot  authorize  the  proprietor  to  eject  the  appellant 
from  his  subset  lands,  as  those  lands  are  not  mentiond  in  it. 

Pleaded  for  the  Respondent. — By  the  lease  to  Rodger,  he 
was  permitted  to  subset  certain  parts  of  the  lands,  but  even 
u  to  these,  it  was  declared,  that  he  was  to  continue  liable 
in  payment  of  the  rents  to  the  landlord,  without  regard  to 
those  subsets,  and  therefore  it  is  of  no  consequence  to  in- 
quire whether  the  lands  said  to  have  been  subset  by  him  to 
the  appellant,  were  included  in  those  for  which  he  had  the 
permission,  nor  whether  any  formal  subset  was  in  fact  made ; 
as  the  appellant  was  never  recognized  as  a  tenant  by  the  re- 
spondent, or  ever  paid  or  tendered  rent  as  for  himself,  the 
respondent  has  no  concern  with  him.  The  principal  lease 
being  voided,  and  decree  of  ejectment  obtained  against 
Bodger,  and  all  dependant  on  him,  it  is  impossible  that  pos- 
session can  be  maintained,  by  virtue  of  any  right  flowing 
from,  or  agreement  made  with  him,  which  must  all  fall  with 
the  original  or  principal  right.  The  Act  of  Sederunt  1756, 
regulating  the  process  of  removing,  expressly  declares,  that 
a  decree  against  the  principal  tacksman  shall  be  effectual 
against  assignees  or  subtenants.  It  is  a  mistake  to  say  that 
the  decree  did  not  include  the  lands  subset  to  the  appel- 
lant. It  includes  the  whole  farms  with  their  pertinents 
let  to  Rodger.  The  farm  of  Haggs  is  mentioned  ;  and  it  is 
admitted  that  the  lands  subset  to  the  appellant  are  a  part  of 
the  farm  of  Haggs. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 

For  Appellant,  Alexander  Wight,  William  Tait, 
For  Respondent,  Ilay  Campbell^  W.  Dundas. 
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1789. 


[M.  6269.] 

WOOD,  &C. 

HAMiLTOH.  Messrs.  John  Wood  &  Company,  Ship-  "j 

builders  in  Port  Glasgow,  Mbssrs.  Brown  f  ^j^^ii^fitg  ; 
&    Company    of  the    Saltcoats  Rope  | 
Work,  &  Others,        ...  ^ 

Archibald  Hamilton,  Trustee  on  the  Se-  ^ 

questrated  estate  of  Jambs  &  Patrick  >  Respondent. 
Hunter,  Merchants,  Port  Glasgow,         ) 

House  of  Lords,  15th  June  1789. 

Bottomry — Htpothec. — Hypothec  does  not  attach  for   repaixi 
executed  while  the  ship  is  in  a  home  port. 

NoT.24,1784.  ^^  ^^^^  date,  James  and  Patrick  Hunter,  merchants  in  Port 
Glasgow,  were  sequestrated,  and,  under  the  bankrupt  act, 
.the  respondent  was  appointed  their  trustee. 

Among  their  effects  was  a  ship  of  the  name  of  Rebecca, 
then  lying  in  harbour  at  Port  Glasgow,  upon  which  the  ap* 
pellants  had  sometime  previously  executed  considerable  re- 
pairs, and  some  of  the  appellants  were  actually  repairing 
the  vessel  at  the  date  of  the  sequestration.  The  question 
was,  Whether  they  had  a  preferable  right  or  hypothec  or  lien 
over  the  ship  for  the  amount  of  the  repairs  ? 
JaD.24, 1787.  '^^^  Lord  Ordinary  sustained  their  claim  of  hypothec,  but, 
on  a  reclaiming  petition  to  the  Court,  it  was  contended,  1st. 
That  there  was  no  hypothec,  when  the  furnishings  are  made 
on  contract  with  the  owner ;  2d.  That  the  tacit  hypothec,  or 
bottomry  right,  extends  only  to  repairs  executed  in  foreign 
port,  and  only^br  the  last  voyctge,  unless  constituted  by  bill 
or  bond  of  bottomry;  3d.  That  if  any  hypothec  lay  here,  it 
could  only  be  for  the  last  furnishings  made  to  the  Rebecca 
at  the  date  of  the  sequestration,  and  not  for  old  repairs. 

The  Court  ordered  the  opinion  of  English  counsel  to  as- 
certain the  practice  of  England  in  such  cases ;  upon  con- 
Dec.  12,1 787.  sidering  which  ;  they  found  ''  That  the  respondents  (appel- 
"  lants)  have  no  hypothec,  or  right  of  bottomry  on  the  ship 
"  in  question."  By  a  subsequent  interlocutor,  on  reclaiming 
July  29, 1788.  petition,  the  Court  found, ''  that  the  respondents  (appellants) 
"  have  no  hypothec  or  right  of  bottomry  on  the  ship  in 
'*  question."  Another  reclaiming  petition  was  presented, 
contending  for  the  appellants : — That  there  was  no  distino- 
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tioD  between  home  and  foreign  repairs*  and,  consequently,  it       i789. 
made  no  difference,  whether  the  master  or  owner  contracted 


for  the  furnishing,  or  whether  these  were  furnished  in  the  ^ooi>*  &c. 
home  port  where  the  owner  resided.  The  respondent  in-  Hamilton. 
fiisted  that  there  was  a  solid  distinction  between  home  and 
foreign  repairs,  the  privilege  of  hypothec  attaching  only  in 
the  latter  case ;  and  that,  by  the  law  of  England,  a  tradseman 
who  repairs  or  furnishes  materials  for  a  ship,  the  owner  of 
which  resides  in  England,  does  not  acquire  any  lien  upon  the 
ship,  but  is  a  mere  personal  creditor :  The  same  law  must 
apply  here.  It  was  replied,  that  this  question  must  be  triecf 
by  the  principles  of  the  law  of  Scotland,  as  the  lex  hei  con- 
tractus ;  and  these  principles  being  clear,  according  to  the 
decisions  in  favour  of  the  appellants,  there  was  no  occasion 
to  resort  to  that  law ;  and  therefore  their  hypothec  attached. 

The  Court  adhered  ;  but  remitted  *'  to  the  Lord  Ordinary  Feb.  24,1789. 
"  to  hear  parties  on  the  right  of  retention  claimed  by  the 
"  petitioners  John  Wood  &  Co." 

Against  these  interlocutors,  in  so  far  as  they  found  that  ' 

the  appellants  have  no  hypothec  or  right  of  bottomry  on  the 
ship  in  question,  they  brought  the  present  appeal. 

Pleaded  for  the  Appellants. — I.  The  right  of  hypothec  in 
favour  of  the  repairers  and .  furnishers  of  a  ship,  is  founded 
on  the  Roman  law,  recognized  and  observed  in  most  nations 
of  Europe,  and  is  now,  and  has  been  the  law  of  Scotland  from 
an  early  period.  And  in  determining  such  questions  in  Scot- 
land, the  practice  has  always  been,  to  allow  of  such  hypothec 
for  repairs,  without  making  any  distinction,  whether  thesame 
were  made  in  a  home  or  a  foreign  port ;  2d.  But,  separately, 
whatever  be  the  law  of  England,  it  is  clear  that  the  present 
question  must  be  determined  by  the  law  of  Scotland,  as  that 
law  stands  recognized,  acted  upon,  and  confirmed  by  the 
universal  understanding  of  the  kingdom  ;  and  they  further 
maintain  that  the  distinction  now  set  up  between  repairs 
and  fomishings  in  a  foreign  and  home  port,  has  never  been 
until  now  heard  of  in  that  law. 

Pleaded  for  the  Respondent.-^lst.  The  right  of  hypothec 
upon  a  ship  for  repairs,  to  the  person  repairing  or  furnishing 
the  vessel  at  a  home  port  in  Scotland,  on  the  order  of  the 
owners  residing  at  that  port,  is  not  recognized  by  any  writer 
on  the  law  of  Scotland.  It  is  only  when  the  vessel  is  in  a 
foreign  port  that  such  a  claim  arises,  and  where  the  master 
of  the  vessel  may  hypothecate  the  vessel  for  repairs;  but  as  to 
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1790.       "v^ork  at  home,  it  is  held  as  executed  upon  the  personal  credit 

of  the  owner  alone,  and  not  upon  the  security  of  the  ship. 

BRUCE,  &c.    2d.  What  has  been  found  to  be  expedient  and  advantageous 
.  ^  to  the  commercial  law  of  England,  cannot  be  hurtful  to  the 
commerce  of  Scotland ;  and  as  the  commeteial  law  of  the 
two  countries  acknowledges  the  same  origin,  the  rules  of  the 
one  must  apply  to  the  other. 
After  hearing  counsel,  it  was 
Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellants,  T.  Erskinei  W,  Grant, 

For  Respondent,  Ilay  Campbell,  AUx.  Wight. 


Patrick  Crawford  Bruce,  and    Philip  -v 
Samuel  Maibter,   Esqs.,  Executors  of  f 
the   deceased   Charles  Stewart,  and  f  ^PP^^^^^  ^ 
Alexander  Duncan,  their  Attorney,       / 

James    Stewart,    Sheriff-Substitute    of) 
Kinross,    and    Georue    Graham  and  r  Respondents. 
Others,  his  Trustees,  .        .        ) 

House  of  Lords,  3d  March  1790. 

Succession — Gift. — A  party  had  made  his  will  in  India,  appointing 
executors  in  this  country  to  execute  the  same  after  his  decease. 
Preyious  to  his  death*  he  had  expressed  a  desire  to  remit  a  cer- 
tain sum,  £1000  to  his  father,  by  a  friend  who  was  intending  soon 
to  return  to  this  country,  and  whom  he  wished  to  take  home  the 
money  to  his  father.  This  friend  ultimately  got  the  sum  to  take 
home  for  that  purpose,  but  accounts  of  the  donors  death  reached 
England  before  delivery  of  the  money.  In  this  case,  the  execu- 
tors under  the  will  claimed  the  same ;  Held  thai  the  £sither  was 
entitled  to  the  money,  the  gift  being  absolute  and  complete  dur- 
ing the  life  of  the  donor. 

Charles  Stewart  had,  for  several  years  prior  to  1783,  been 
settled  at  Bombay,  in  the  Civil  Service  of  the  East  India 
Company.  Having  a  prospect  of  bettering  his  fortune,  from 
being  appointed  paymaster  to  the  army  then  proceeding 
against  Tippo  Saib,  be  made  his  will,  leaving  and  bequeath- 
ing the  whole  he  might  be  possessed  of,  to  and  for  the 
use  of  his  two  infant  natural  children,  and  appointed  the 
appellants  as  his  executors. 
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When  attending  this  expedition,  he  met  an  old  friend,       1790. 
Captain  Dundas,  who  bargained  with  him  for  some  sandal  7" 

wood.  Mr.  Stewart,  in  return,  asked  Captain  Dundas  to  ^ ' 
take  home  a  sum  of  money  to  his  father  in  Scotland,  which  stewabt,  &c, 
he  agreed  to  do.  This  sum  of  money,  9600  Rupees,  (£1079. 
18s.)  was  thereafter  handed  over  to  Captain  Dundas'  purser, 
Mr.  Dorin,  to  be  taken  to  Captain  Dundas,  who  soon  after 
Failed  for  England  with  the  money.  In  the  meantime,  the  ex- 
pedition against  Tippo  Saib  had  become  a  failure.  The  Eng- 
lish army  was  invested,  and  the  officers  taken  prisoners ;  in 
which  Mr.  Stewart,  along  with  others,  lost  their  lives. 

A  demand  having  been  made  for  the  money,  both  by  the 
father  of  Mr.  Stewart  and  the  appellants,  the  executors  un- 
der his  will,  a  multiplepoinding  was  raised,  to  settle  which 
had  best  right  to  the  sum,  and,  upon  proof  of  the  above 
special  destination  and  gift  of  the  money  to  the  father  :  the 
Lord  Ordinary  pronounced  this  interlocutor.  "  Having  con-  p^jj  q  ^.^gg 
"  Bidered  the  depositions  of  Captain  Dorin  and  Captain 
''  Dandas,  prefers  the  said  James  Stewart  to  the  sum  in  the 
''  hands  of  the  raiser  of  the  multiplepoinding,  and  decerns  in 
*'  the  preference  against  the  raiser  accordingly."  On  reclaim- 
ing petition  to  the  Court  the  Lords  adhered.  Aug.  5, 1788. 

Against  these  interlocutors  the  present  appeal  was 
brought. 

Pleaded  for  the  Appellants, — The  appellants,  as  the  per- 
sonal representatives  and  executors  of  Charles  Stewart, 
mast  be  entitled  to  the  money  in  question,  in  competition 
with  the  respondent,  Stewart,  unless  he  can  show  that  the 
testator,  in  his  lifetime,  made  an  absolute  gift  of  it  to  him. 
The  evidence  makes  it  only  probable  that  Charles  Stewart 
once  intended  the  money  to  be  put  in  to  the  respondent's 
hands,  and  perhaps  he  might  have  intended  that  some  bene-^ 
fit  was  to  result  to  him  from  the  remittance  ;  but  it  is  clear, 
from  his  reference  to  written  instructions,  to  be  given  there- 
after, that  he  died  without  completing  any  gift  or  absolute 
disposal  of  the  sum  in  question. 

Pleaded  for  the  Respondents. — Where  money  is  contend- 
ed to  be  given  to  another,  the  intention  of  the  donor, 
whether  that  intention  be  manifested  by  parole  or  by  writ- 
ing, if  attended  by  sufficient  evidence,  makes  the  gift  com- 
plete. The  most  essential,  and  the  strongest  proof  of  the 
intention  of  the  donor,  is  the  delivery  of  possession,  by 
which  the  gift  becomes  effectual  in  law  against  all  mankind, 
unless  it  be  prejudicial  to  creditors,  though  made  without 
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1790.       any  conBideration ;  and  it  is  not  in  the  donor's  power,  much 

—    less  in  that  of  his  executors,  to  retract  it.     It  is  impossible 

BocHEiD     iQ  doubt  the  nature  of  the  evidence  that  has  been  adduced 
KiNLocK.    ^o  support  the  delivery  of  the  gift,  because  that  evidence 
clearly  shows,  not  only  that  Charles  Stewart  formed  the 
resolution  of  sending  a  sum  of  money  to  his  father  by  Cap- 
tain Dundas,  but  that  resolution  was  in  fact  carried  into  ex- 
ecution by  the  actual  delivery  of  the  box  of  rupees  to  Mr. 
Dorin  for  thr^  use  of  his  father  the  donee.    Every  thing 
therefore  which  law  requires  to  make  a  complete  gift,  has 
been  shown  to  have  taken  place,  and,  consequently,  the  re- 
spondent James  Stewart  is  entitled  to  recover  the  money. 
After  hearing  counsel,  it  was 
Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellants,  JE.  Bearcrofl,  Wm.  Alexander. 
For  Respondents,  •/.  Anstruther,  Jaa.  Allan  Park. 


Jambs  Rocheid  of  Invcrlelth,  Esq.,  Appellant ; 

Sir  David  Einlock  of  Gilmerton,  Bart,  Respondent. 

House  of  Lords,  22d  March  1790. 

Entail — Clause.— A  lady  made  an  entail  of  her  estate  in  favour 
of  a  certain  series  of  heirs,  under  this  condition,  that  her  sister 
Elizabeth  ^  shall  execute  a  tailzie  of  her  half  of  the  estate,  accord- 
'*  ing  to  the  same  order  of  succession."  She  executed  an  entail, 
but  not  to  the  same  series  of  heirs.  A  declarator  being  brought : 
Held,  by  the  Court  of  Session,  that  the  condition  yiza  virtually  com- 
plied with.  Reversed  in  the  House  of  Lords ;  and  held,  that  the 
entail  executed  by  Elizabeth  Rocheid,  did  not  sufficiently  comply 
with  the  condition,  and  that  the  fourth  part,  held  by  Mrs  Kinlock, 
must  therefore  be  free  from  the  fetters  of  her  entail. 

Sir  James  Rocheid  of  Inverleith  and  Darnchester,  died  in 
1737,  leaving  his  estates,  held  by  him  in  fee  simple,  to  de- 
scend to  his  four  daughters  as  heirs  portioners. 

One  of  these  daughters  was  married  to  Sir  Francis  Ein- 
lock of  Gilmerton.  She  was  entitled  to  one  fourth;  her 
sister,  Mrs  Elizabeth  Rocheid,  bad  two  fourths,  or  one  half 
of  these  estates,  (from  having  acquired  the  fourth  of  a  sister 
deceased,  and  the  other  fourth  descending  to  her  in  her  own 
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right) ;  the  remaining  fourth  belonged  to  the  children  of  the        1790. 
other  deceased  sister.  ' 

Lady  Kinlock  and  Mrs.  Elizabeth  Rocheid  had  expressed     ^^ 
t  desire  to  put  their  three-fourths  together,  and,  by  entail,    kinlocr. 
make  it  descend  to  Lady  Kinlock's  second  son,  as  a  distinct 
representation  of  the  Rocheid  family. 

Accordingly,  Lady  Kinlock  executed  a  settlement,  under  Feb.  25,1744. 
the  strict  fetters  of  an  entail,  with  this  express  quality  and 
condition,  that  the  fetters  she  thereby  imposed,  should  not 
be  binding,  unless  her  sister,  Mrs.  Elizabeth  Rocheid,  should 
entail  her  two  fourths  upon  the  same  series  of  heirs. 

Mrs.  Elizabeth  Rocheid  did  execute  an  entail  of  her  two- Jan.  14, 1749. 
fonrths^in  favour  of  Lady  Kinlock's  younger  son,  but  not  ex- 
acdy  to  the  same  series  of  heirs  appointed  to  succeed  on  his 
failure  by  Lady  Einlock's  settlement ;  and  the  question  was. 
Whether  this  fourth,  which  belonged  to  Lady  Kinlock,  was 
subject  to  the  strict  fetters  of  an  entail,  or  free  therefrom, 
and  the  absolute  property  of  the  appellant,  to  whom  both,  in 
the  meantime,  had  descended.  Reduction  and  declarator 
being  raised,  to  have  it  so  found,  the  Court  adhered  to  the 
interlocutor  of  the  Lord  Ordinary,  sustained  the  defences  Aug.  2, 1788. 
pleaded  for  Sir  David  jSinlock  and  others,  and  decerned.     Jan.  13, 1789. 

Against  these  interlocutors  the  present  appeal  was  brought. 

PUaded/or  the  Appellant, — The  clause  in  Lady  Kinlock's 
settlement  is  decisive  of  the  question.  The  condition  ex- 
pressed in  the  first  part  of  it  is,  that  Elizabeth  Rocheid  * 
**  shall  execute  a  tailzie  of  her  half  of  the  estate,  according 
"  to  the  same  order  and  course  of  succession ;"  and  if  she 
fails  to  do  so  "  then,  and  in  such  case,  &c."  her  heirs  are 
declared  to  be  free  from  the  fetters  of  the  entail  thereby 
made  by  hen  The  words  '^  according  to  the  same  order 
"  and  course  of  succession,"  are  enunciatory  of  her  will. 
These  words  cannot  be  thrown  aside,  or  rendered  of  no 
effect  or  signification;  they  pervade  and  control  its  true 
sense  and  meaning.  The  meaning  of  the  words  **  accord- 
"  ing  to  the  same  order  and  course  of  succession,"  is  clear, 
and  so  also  is  the  purpose  for  which  it  was  so  inserted. 
The  object  obviously  was,  that  unless  her  sister's  two 
fourths  of  the  estate,  went  along  with  her  fourth,  there 
was  no  use  and  no  propriety  in  making  an  entail  in  regard 
to  her  fourth;  accordingly,  she  did  not  intend  to  impose 
fetters  on  that  fourth  in  all  events,  but  only  in  the  event  of 
her  sister  conveying  by  tailzie,  her  two  fourths  to  the  same 
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1790.        series  of  heirs,  which  not  being  done,  leaves  Lady  Kinlock  s 
portion  of  the  estate  unfettered. 
^  Pleaded  for  the  Respondent, — The  construction  put  upon 

KiNLocK.     the  condition  in  Ladj  Kinlock's  entail  is  unwarranted  by  the 
expressions  in,  and  by  the  whole  entail  itself.    The  words  be- 
*'  ing,  that  in  case  the  shares  belonging  to  Elizabeth  Rocheid, 
"  shall  not,  by  settlement  made,  or  to  be  made  by  her,  de- 
*'  scend  to  the  said  David  Einlock,  my  son  and  my  heirs  of 
"  tailzie"  &c.  then  her  heirs  were  not  to  be  fettered  by  pro- 
hibitive, irritant  and  resolutive  clauses  therein.    These  words 
are  clear  and  obvious,  and  mean,  that  if  hersister's  two  fourths 
were  to  descend  to  her  younger  son  and  her  heirs  of  tailzie, 
that  then  and  in  that  event,  they  should  be  subject  to  the 
fetters  imposed.     But  as  it  cannot  be  denied  that  the  two 
fourths  of  Mrs.  Elizabeth  Rocheid  did  actually  descend,  and 
were  in  point  of  fact  conveyed  to  her  younger  son  and  her 
heirs  of  tailzie,  and  both  have  descended  through  him  to 
the  appellant  by  virtue  of  these  very  settlements,  it  is  of 
consequence,  that  by  Lady  Kinlock's  settlement,  her  share 
is  made  to  descend  on  her  second  son  David  as  institute,  and 
by  her  sister's  entail,  Alexander  her  third  son  is  institute,  be- 
cause the  reason  of  that  change  in  the  destination  was  made 
necessary  by  the  second  son  David  succeeding  in  the  interval 
to  his  father's  family  estate  of  Gilmerton,  whereby  he  was 
disabled  by  the  express  conception  of  Lady  Kinlock's  settle- 
ment from  succeeding,  and  by  the  very  intention  of  the  whole 
arrangement.     But  it  is  not  only  David  Kinlock,  the  second 
son,  that  is  bound,  it  is  also  '*  my  heirs  of  tailzie ;"  and  ac- 
cordingly the  question  is,  whether  the  appellant  has  succeed- 
ed as  an  heir  of  tailzie  or  not.    By  Lady  Kinlock'*s  settlement, 
the  persons  who  alone  are  declared  to  be  free  in  the  event  of 
her  sister  not  conveying  to  the  same  series  of  heirs,  are,  "  The 
"  said  David  Kinlock,  or  any  of  my  heirs  of  tailzie,  who 
"  shall  happen  to  be  in  possession  of  my  said  lands  and  estate, 
"  and  shall  happen  not  to  succeed  as  heir  of  tailzie  to  my 
said  sister  in  her  share  of  the  lands  and  other  heritages 
before  specified,  and  all  my  other  heirs  of  tailzie,  after^ 
'*  wards  succeeding  in  my  said  lands  and  Estate."      It  is 
clear  that  he  has  succeeded  as  heir  of  tailzie  to  Lady  Kin- 
lock's share,  and  that  he  has  also  succeeded  to  Mrs.  Eliza- 
beth Rocheid's  two  fourths  in  the  same  character,  and  there- 
fore, in  order  to  be  free  from  the  fetters,  he  would  require 
to  show  that  he  has  not  succeeded  to  Mrs.  Elizabeth's  two 
fourths  as  heir  of  tailzie.     When,  therefore,  the  whole  deed 
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i3  considered,  and  not  one  part  of  a  clause  merely,  it  is  clear       1790. 

that  the  appellant  can  only  enjoy  under  the  fetters.  

After  hearing  counsel,  it  was  bocueid 

Ordered  that  the  interlocutors  complained  of  be  reversed^  kinloc&. 
and  it  is  declared  and  adjudged  that  the  settlement  of 
the  half  of  the  estate  of  Inverleith  and  Darnchester, 
belonging  to  Elizabeth  Rocheid^  does  not  contain  a 
sufficient  tailzie  to  fulfil  the  condition  imposed  by  the 
settlement  of  Dame  Mary  Kinlock  of  her  own  fourth 
of  the  said  estate,  and  consequently  the  pursuer  is 
entitled  to  hold,  possess,  and  enjoy  the  said  one  fourth 
part  of  the  lands  and  barony  of  Inverleith  and  Darn- 
chester,  teinds,  and  others  contained  in  the  said  deed 
of  settlement,  and  that  in  fee  simple,  as  heir  male  of 
the  deceased  Alexander  Bocheid  his  father,  and  heir 
of  provision  of  the  said  deceased  Dame  Mary  Kinlock 
his  grandmother,  without  being  subject  or  liable  to 
any  of  the  conditions,  provisions,  restrictions,  and 
clauses  prohibitive,  irritant  and  resolutive  clauses  in  the 
said  deed  of  settlement,  executed  by  the  said  Dame 
Mary  Kinlock. 

For  Appellant,  llay  Campbell,  J.  Scott,  J.  Anatruthery 

Wm.  Dundas. 
For  Respondent.  F.  Bowevy  Alex.  Wight. 


[Mor.  2418.] 


Magistrates  OF  Edinburgh,  .        .        Appellants; 

CoLLBGB  OF  Jdstigb,  .        .        .        Respondents. 

House  of  Lords,  23d  March  1790. 

CoLLBGB  OF  JuBTics — PftiviLBGBS.^-Held,  that  thc  members  of  the 
College  of  Justice  were  not  liable  in  assesBments  for  the  support 
of  the  poor,  within  the  city  of  Edinburgh. 

This  was  a  question.  Whether  the  Members  of  the  Col- 
lege of  Justice  had  any  exemption  from  being  taxed  for  city 
poor  rates.  The  Court  of  Session  had  decided  they  had  a 
clear  exemption,  in  virtue  of  privileges  granted  by  the  Par- 
liament when  the  College  was  first  instituted,  viz.  1.  The 
privileges  granted  to  the  College  of  Jnstice  prior  to  the 
establishment  of  the  poor  law  in  Scotland,  which  was  in 
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1790.       1579.     2.  The  general  enactment  of  the  statute  law  with 
respect  to  the  maintenance  of  the  poor.    3.  The  acts  in  fa- 


UAOISTRATBS 


OP 


TOur  of  the  College  of  Jostice,  subsequent  to  the  establifih- 
EDiNBUROB  mcut  of  tho  poor  laws  upon  their  present  footing.    4.  The 

^*  usage  which  has  taken  place  in  time  past. 
JUSTICE.  The  magistrates  having  resolyed  to  assess  the  whole  citi- 
zens without  exception  with  a  poor  rate  of  2  per  cent.,  the 
Dean  and  Faculty  of  Adyocates,  as  Members  of  the  College 
of  Justice,  brought  a  suspension.  The  Lord  Ordinary,  of 
this  date,  (29th  Jan.  1788),  suspended  the  letters  simpliciter. 
The  magistrates  haying  appealed  to  the  House  of  Lords, 
Pleaded  for  the  Appellants. — (Sir  John  Scott ) — The  mem- 
bers of  the  College  of  Justice  had  submitted  at  yarious  times 
to  taxes  imposed  within  the  city.  In  particular,  in  1690 
they  submitted  to  the  tax  called  hearth  money^  paid  by  all 
the  inhabitants  of  houses.  Again,  the  act  1  Geo.  I.  they 
submitted  to,  by  which  the  householders  within  the  city  are 
made  liable  to  make  good  all  damages  which  happen  to 
houses  by  mobs.  An  outrageous  mob  in  the  memorable 
year  1760  destroyed  a  popish  chapel,  and  all  the  members 
of  the  College,  including  advocates,  clerks,  writers,  agents, 
&c.,  were  assessed,  and  paid  their  assessment.  Even  in  re- 
gard to  the  tax  for  the  support  of  the  poor,  in  process  of 
time  the  College  of  Justice  seem  in  part  to  have  given  up 
their  privilege,  and  in  part  it  seems  to  have  been  taken  away 
by  subsequent  acts  of  supply,  and  ultimately  lost  by  disuse. 
The  privileges  granted  by  Parliament  to  the  College  of 
Justice,  when  first  instituted,  or  at  any  time  prior  to  the 
year  1579,  could  not  be  intended  for  establishing  an  immu- 
nity from  assessment  for  the  support  of  the  poor,  such  assess- 
ment being  unknown  at  that  period  ;  or  if  it  could  be  sup- 
posed that  the  legislature  meant,  by  anticipation,  to  confer 
upon  that  body  a  right  of  exemption  from  all  taxes  to  be 
imposed  by  future  statutes,  the  efficacy  of  such  privilege 
must  depend  upon  the  terms  of  such  future  statute.  Con- 
sequently, if  these  statutes  were  so  broad  as  clearly  to  com- 
prehend them,  and  made  no  exemption,  or  contained  no 
saving  clause  as  to  the  College ;  and  still  more,  if  the  enact- 
ment was  specially  declared  to  be  without  exception  of  any 
person  or  class  of  persons,  as  was  the  case  in  the  act  1579, 
this  must  operate  as  a  repeal  of  the  privilege,  in  so  far  as 
that  act,  or  the  tax  it  imposed,  was  concerned.  As  to  the 
acts  in  favour  of  the  College  of  Justice  subsequent  to  the 
establishment  of  the  poor  rate,  these  can  be  of  no  avail  to 
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the  respondents,  as  thej  contain  only  a  ratification  of  their        1790. 
former  rights,  whatever  these  were.     And  it  is  therefore 


upon  the  constmction  of  these  original  acts  that  the  present  maomtratks 


or 


question  depends,  which,  when  examined,  will  be  found  not  bdimbuboh 
to  entitle  them  to  exemption  from  poor  rate.  *'* 

Pleaded  far  the  Respondents. — By  the  terms  of  the  letters  ^^j^g^i^^, 
patent  establishing  the  College  of  Justice,  the  senators  were 
exempted  from  the  payment  of  every  tax  or  public  burden, 
and  under  the  general  words  used,  assessments  for  the  use 
of  the  poor  must  be  held  to  be  included.  So  the  matter 
stood  when  the  act  of  Parliament  1537  passed,  upon  consid- 
ering which,  it  will  appear  impossible  that  the  legislature,  in 
more  anxious  terms,  could  declare  an  immunity  in  favour  of 
the  judges  from  every  taxation  whatever.  And  again  the 
act  1540  ratified,  in  the  most  ample  terms,  all  the  privileges 
granted  to  the  College,  either  by  the  pope  or  the  govern- 
ment of  Scotland.  From  these  first  grants,  it  is  clear,  that 
there  was  created  in  favour  of  the  College,  both  in  general 
and  in  special  articulate  words,  an  exemption  from  payment 
of  all  contributions  in  general,  and  from  contributions  to  the 
poor  in  particular.  And  though  the  senators  only  are  men- 
tioned in  the  letters  patent,  and  act  1537,  it  has  been  shown 
that  the  extension  of  the  privileges  to  the  other  members 
of  the  College  was  coeval  with  the  institution.  And  in  all 
the  subsequent  acts  the  College  is  mentioned  as  compre- 
hending the  scribes,  advocates,  and  other  officers  of  the 
court.  The  act  1592,  enforcing  the  payment  of  all  taxa- 
tions within  burghs  from  all  manner  of  persons  inhabitants 
thereof,  declared  it  should  not  be  prejudicial  to  the  mem- 
bers of  the  College  of  Justice,  and  their  privileges  and  im- 
munities whereof  they  had  been  in  use.  The  act  for  the 
Bopport  of  the  poor  was  passed  in  1579,  and  therefore  that 
tax  was  unquestionably  included  in  the  general  words  of  the 
act  1592.  By  the  last,  therefore,  the  College  was  virtually, 
though  not  expressly  declared  to  be  exempted  from  poor's 
rates;  but  the  act  1597  is  perfectly  conclusive ;  it  was  de- 
claratory, that  all  who  resided  within  the  burghs  with  their 
families,  and  had  a  certain  income,  should  be  subject  to  the 
help  of  the  poor.  It  was  occasioned  by  persons  refusing  to 
contribute,  probably  as  not  being  burgesses ;  but  here  again 
it  is  provided,  that  the  law  shall  not  extend  to  any  member 
of  the  College  of  Justice.  The  act  of  general  taxation  pass- 
ed in  1597,  in  like  manner  exempted  the  College  of  Jus- 
tice, and  thus  there  were  two  acts  in  one  year,  both  impos- 
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1790.  iug  taxation,  and  both  specially  exempting  the  College  of 
Justice.  Besides,  there  stands  the  most  unequivocal  imme- 
morial use  and  possession  in  fayour  of  the  College,  which  of 

BELL3.      itself  is  decisive  of  the  question* 
After  hearing  counsel, 

LoBD  GhancblIiOB  said  :— 

"  My  LoBDs." 

*<  There  was  no  doubt,  but  that  almost  every  exemption  from  pub- 
lic burdens  was  ia  itself  odious ;  but  in  this  case,  the  respondents 
had  clearly  made  out  a  usage  for  nearly  two  centuries.  It  would 
be  a  difficult  matter  to  overturn  a  custom^  most  likely  originated 
when  the  members  of  the  College  had  only  transient  habitations  in 
the  city,  such  as  inmates ;  but  when  they  became  settled  household- 
ers, it  certainly  did  appear  partial  to  except  them  from  parochial  im- 
positions. On  the  other  hand,  there  were  several  other  acts  of  Par- 
liament, besides  that  for  the  support  of  the  poor,  from  which  they 
had  continually  claimed  exemptions,  and  claimed  successfully — The 
argument,  that  it  would  injure  the  chartist  was  dofmright  non- 
sense ;  it  was,  in  other  words,  to  say,  that  it  would  injure  a  fund 
for  the  support  of  idleness  and  dissipation : — Voluntary  charity  was 
indeed  a  noble  principle,  inasmuch  as  it  distinguished  its  objects,  and 
by  selecting  the  worthy,  and  rejecting  the  unworthy,  became  highly 
useful  to  society.     Uis  Lordship  moved  the  interlocutor  be  affirmed." 

Accordingly,  it  was  ordered  and  adjudged  that  the  ap- 
peal be  dismissed,  and  that  the  interlocutors  be  affirm- 
ed. 

For  Appellants,  Sir  John  Scott,  Solicitor  General,  and 

Lord  Advocate* 
For  Respondents,  Mr.  Wright  and  Mr,  Tait^  Wm.  Adam. 

By  the  recent  act  8  and  9  Vict.  c.  83,  this  privilege,  as  to  the  poor 
rates,  is  done  away  with. 


George  Stewart,  Younger   of    Grand-  1 
tuUy,    Esq.,    and    Henry    Hepburn,  r  Appellents; 
Slater  in  Perth,  ...  ^ 

John  Bell,  Slater  in  Muirend,  and  James  )    „  , 

Bell,  Slater  in  Scone,  .        .        }  Respondents. 

House  of  Lords,  12th  April,  1790. 

Lease.— A  lease  let  to  two  parties,  the  whole  slate  quarries  in  the 
Hill  of  Birnam.     No  mention  was  made  in  the  lease  of  the  slate 
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quarries  of  Obney;  but  their  predecessor  in  the  lease,  (whose  1790. 
lease  was  in  predsel  j  similar  terms  to  that  of  the  respondents),  had 
possessed  the  slate  quames  of  Obnej  as  part  of  those  of  the  Hill 
of  Biniam,  and  they  took  possession  of  these  latter  quames  as  part  bells. 
of  the  subjecty  and  wrought  it  without  molestation  for  five  years. 
Thereafter  the  landlord  let  the  Obney  quarries  to  Hepburn,  Held, 
in  a  question  raised,  that  the  respondents  were  entitled  to  retain 
possession  of  Obney  quarries,  as  a  part  of  the  subject  of  their  lease, 
though  not  expressly  mentioned  therein  ;  it  being  the  understand' 
ingof  the  lessees  that  these  were  included  in  the  baigain,  and 
their  possession  for  5  years  without  objection  being  an  homologa- 
tion on  the  part  of  the  landlord. 

Sir  John  Stewart  let  in  lease  the  slate  quarries  in  the  hill 
or  mountain  of  Birnam,  to  the  respondents,  Bells,  in  the  fol- 
lowing terms  : — '*  All  and  haill  the  whole  slate  and  skailly 
**  quarries  in  the  said  Sir  John  his  hill  of  Birnam,  with  free 
"  access,  ingress,  and  regress,  to  and  from  the  samey  and 
"  with  power  to  them  and  their  foresaids  to  open  the  said 
*'  hill,  at  any  place  or  places  they  shall  see  proper,  for  find- 
**  iog  out  new  posts,  lying  within  the  parish  of  Little  Dun- 
"  keld  and  shire  of  Perth,  and  during  the  whole  space  of 
'^  nine  years  from  and  after  the  said  John  and  James  Bell, 
"  their  entry  thereto,  which  is  hereby  declared  to  have  been 
"  and  commence  at  the  term  of  Martinmas  last  1779,  and 
"  from  thenceforth  to  be  possessed  by  them  and  their  aboye 
"  written,  during  the  space  aforesaid." 

Under  a  lease,  in  precisely  the  same  terms,  the  respond- 
ents' predecessor,  Anderson,  had  possessed  the  quarries; 
and  it  was  admitted  by  the  appellants,  and  preyed  by  a 
number  of  witnesses,  that  Anderson,  under  his  lease,  had 
been  in  the  practice  of  working  the  quarries  of  Obney  now 
in  dispute. 

But  Sir  John  Stewart,  sometime  after  granting  this  lease 
to  the  Bells,  conceiving  that  the  quarries  of  Obney  were  not 
incladed  in  the  lease  to  them,  granted  a  disposition  of  the 
same  to  his  son,  the  appellant,  George  Stewart,  who  there- 
upon granted  a  lease  of  these  to  Hepburn,  the  other  appel- 
lant. 

In  the  meantime,  the  respondents  had  possessed,  without 
molestation,  the  quarries  of  Obney  for  five  years.  They  began 
their  labours  there  in  1780,  and  one  of  them  continued  to  do 
so  until  the  process  for  ejecting  them  was  raised  by  the  ap- 
peUants  in  May  1785.  The  appellants  having  appUed  to  the 
Sheriff,  stating  that  the  Bells  had  taken  possession  of  the 
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1790.       quarries  in  the  hill  of  Obney,  on  pretence  that  they  belong- 
■  ed  to  Bimam  hill,  and  praying  to  have  them  ejected  and  re- 

BT^wART  j^Q^gj  jj,  defence,  it  was  stated  that  they  had  bargained 
BELL8.  for  the  subject  as  possessed  by  Anderson,  and  that  their 
possession  of  the  whole  subject  had  been  homologated  by 
Sir  John  Stewart.  They  further  stated,  that  they  know  of 
no  '*  division  between  the  two  hills,  or  of  two  separate 
*^  names  belonging  to  the  parts  possessed  by  them.  On  the 
**  contrary,  .they  believed  at  first,  and  do  still  believe,  that 
**  all  which  they  possess  is  under  the  name  of  the  Hill  of 
**  Birnam."  In  reply,  it  was  stated  that  their  lease  contain- 
ed no  express  reference  to  Anderson's  possession,  and  that 
they  had  been  permitted  to  continue  to  possess  the  quarries 
in  Obney  from  Mr.  Stewart  being  ignorant  that  Obney  bill 
was  not  expressly  comprehended  in  their  lease. 
May  20  1785.  ^^^  Sheriff  ordered  a  survey  of  the  grounds,  and,  upon 
report  of  the  surveyor,  he  found  **  that  the  hills  of  Birnam 
and  Obney  are  separate  and  distinct  hills;  and  that  the 
**  burn  of  Craigleish  is  the  march  betwixt  them,  and  ordains 
''  the  defenders  (respondents)  to  cede  to  the  pursuers  (ap- 
"  pellants)  the  slate  quarries  to  the  south  of  the  foresaid 
**  burn,  and  to  remove  therefrom  forthwith ;  but  in  respect 
**  it  appears  from  the  plan  that  there  is  a  small  slate  quarry 
"  on  the  said  march  burn,  betwixt  the  moss  of  Bimam  and 
"  the  mid  moss,  finds  the  said  small  quarry  belongs  to  the 
"  parties  equally,  and  falls  to  be  used  and  digged  by  them ;" 
and  interdict  was  thereupon  granted  to  prohibit  the  respon- 
dents from  working  the  said  quarries. 

A  bill  of  advocation  having  been  brought,  and  a  proof  al- 
lowed, as  well  as  the  judicial  examination  of  Sir  John  Stew- 
art and  his  son  taken.  A  supension  of  the  interdict  was 
also  brought,  which  being  conjoined,  the  Lord  Ordinary 
(Lord  Braxfield)  reported  the  whole  cause  to  the  Lords. 
After  hearing  counsel  at  great  length  on  the  report  of  the 
July  22  1788  P'*^^'*  ^^^  Court  pronounced  this  interlocutor : — "  Advo- 
'*  cate  the  cause,  sustain  the  defences  pleaded  for  John  and 
**  James  Bell  to  the  original  action  before  the  Sheriff,  as- 
*'  8oilize  them  therefrom,  and  decern  :  repel  the  reasons  of 
*'  suspension  pleaded  for  George  Stewart  and  Henry  Hep- 
'*  burn ;  find  the  letters  orderly  proceeded,  and  prohibit 
**  them  from  interrupting  the  defenders  in  their  possession 
"  of  the  quarries  in  question  during  the  period  of  their 
"  lease ;  find  the  pursuers  liable  to  the  defenders  (respond- 
''  ents)  in  the  expense  of  process  hitherto  incurred,  and  ap- 
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^*  point  an  account  thereof  to  be  giyen  in/'  &c.    Thereafter       ^700. 
the  Court  pronounced  this  interlocutor  on  the  account  of  ex-    — — — 
pensea;  "  modify  the  account  to  £105  sterling,  including  "*'^^*.^' 
"  agent  fee,  and  decern."  bells. 

Against  these  interlocutors  the  presentappeal  was  brought.  ^®^'2^«^«®°- 

Pleaded  for  the  Appellants, — The  quarries  let  by  Sir  John 
Stewart  were  those  in  the  Hill  of  Birnam,  in  the  parish  of  Lit- 
tle Dunkeld;  and  the  respondents  have  not  only  failed  to  prove 
that  this  description  includes  the  quarries  in  question,  but 
the  contrary  has  been  proved  on  the  part  of  the  appellants. 
It  is  submitted,  that  the  evidence  establishes,  that  Obney 
and  Birnam  are  distinct  hills,  with  known  boundaries,  and 
these  boundaries  likewise  divide  the  parish  of  Auchterga- 
Ten  from  the  parish  of  Little  Dunkeld.  The  map  of  the 
county  ought  to  have  considerable  weight  in  the  scale, 
because  the  lines  there  drawn  between  the  parishes  must 
have  been  from  the  information  and  general  understand- 
ing of  the  inhabitants,  collected  with'  no  view  to  such  a 
question  as  the  present.  Considering  all  the  circumstanes 
in  e?idence,  it  is  impossible  to  believe,  either  that  Sir  John 
in  granting,  x>r  the  respondents,  in  accepting  of  the  lease  in 
the  terms  it  is  conceived,  could  imagine  that  subjects, 
to  which  those  terms  wore  altogether  inapplicable,  or 
rather,  which  those  terms  expressly  excluded,  were  com* 
prehended. 

Besides,  it  was  irregular  to  allow  the  respondents  a  proof 
of  all  the  facts  and  circumstances,  which  was  permitting  the 
written  agreement  to  be  explained  by  parole  testimony,  con- 
trary to  a  fixed  principle  of  law.  Further,  the  respondents 
having  referred  the  truth  of  the  facta  alleged  by  them  to 
the  oaths  of  Sir  John  Stewart,  and  the  appellant  Mr.  Stew- 
art ;  and  they  having  deposed  negative  to  all  the  allegations, 
these  oaths,  according  to  established  law,  were  conclusive 
against  the  respondents,  and  who  ought  not  to  have  been 
permitted  afterwards  to  resort  to  other  evidence. 

The  acts  of  possession  or  working  of  the  quarries  in  dis- 
pate,  from  whence  the  respondents  infer  Sir  John's,  as  well 
as  their  own  understanding,  that  they  were  included  in  the 
lease,  were  not  of  right  but  of  tolerance  ;  and  therefore  can- 
not be  set  up  against  Sir  John,  and  much  less  against  the 
appellant  Mr.  Stewart,  who  stands  infeft  in  the  lands  of 
Obney,  and  of  the  quarries,  as  pertinent  thereof,  free  of  all 
leases  which  did  not  exist  at  the  date  of  the  right.  The 
quarries,  at  the  time  when  the  respondents  were  allowed  to 
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1790.       work  in  Craig  Obney,  wero  qot  reckoned  of  valae,  nor  had 
~    they  any  competitor.     It  is  observable  that  what  the  re- 

6TBWART   &C  • 

„^  *  '  Bpondents  principally  rely  on  as  acts  of  possession  on  their 
BELLS.  part»  and  homologated  on  the  part  of  Sir  John,  is  digging 
slates  for  the  landlord's  own  use ;  but  as  the  expense  of 
digging,  and  not  the  value  of  the  slates,  was  then  the  chief 
object,  his  not  challenging  the  respondents  for  going  out  of 
the  limits  is  noways  extraordinary ;  nor  can  it  support  the 
respondents'  inference,  that  he  must  have  supposed  they 
were  keeping  within  the  limits. 

Pleaded  for  the  Bespandents, — A  lease  is  a  contractus 
bonce  fideif  and  of  course  the  extent  of  the  subject  let  must 
depend  on  what  the  lessee  understood  he  bargained  for,  and 
what  the  proprietor  appeared  at  the  time  to  have  granted. 
In  the  present  case,  the  circumstances  that  have  been  stated 
from  the  proof,  ascertain  the  real  import  of  the  bargain  be* 
tween  Sir  John  Stewart  and  the  respondents :  namely.  That 
Anderson,  the  immediate  preceding  tenant,  possessed  the  quar- 
ries in  dispute,  under  a  lease  in  exactly  similar  terms  to  the 
respondents  :  That  the  respondents  understood  at  the  time 
that  they  bargained  for  the  quarries  possessed  by  Anderson, 
and  so  described  their  bargain  to  Daniel  Clark,  whom  they 
wished  to  take  a  share  in  the  lease :  That  they  immediately 
on  obtaining  their  lease,  took  possession  of  the  disputed 
quarries,  and  continued  to  possess  them  undisturbed  from 
Not.  1780  to  spring  1785:  That  during  this  long  period  (the 
respondents'  rent  being  chiefly  payable  in  kind),  they  fur- 
nished large  quantities  of  slates,  chiefly  if  not  altogether 
from  these  disputed  quarries  of  Obney,  to  Sir  John  Stewart : 
That  Sir  John  Stewart  signified  his  orders  in  regard  to  these 
slates  personally  at  least  on  two  occasions.  All  which  facts 
and  circumstances  are  quite  inconsistent  with  the  supposi- 
tion that  they  hold  the  quarries  of  Obney  not  to  be  included 
in  the  lease. 

In  point  of  fact,  the  hill  or  mountain  of  Birnamis  a  gene- 
ric term,  comprehending  a  track  of  country.  That  uame, 
**  Birnam,"  comprehends  the  muir  of  Bimam,  the  forest  of 
Birnam,  and  the  mountain  of  Birnam ;  and  the  hill  of  Obney 
is  just  a  part  of  the  latter  mountain  of  Bimam.  Formerly 
the  woods  which  surrounded  it  were  of  great  extent,  and 
are  accordingly  spoken  of  as  a  distinguished  object  in 
Shakespeare's  Macbeth  ;  but  the  mountain  is  now  skirted 
round  with  cultivated  farms. 
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After  bearing  eoansel,  it  was  1790. 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 


For  Appellants,  W.  Grant,  W.  Adam. 

For  Respondents,  AUx.  Wighty  AL  Maconochief  J,  An- 

struther. 


[M.  4617.] 

EuzABBTH  Brucb,  and  Margaret  Brucb,  1 
Daughters  of  the  deceased  David  Brucb  V  Appellants ; 
of  Einnaird,        ....  ) 

James  Brucb  of  Kinnaird,  Esq.,  Respondent, 

House  of  Lords,  15th  April  1790. 

SuccEaBiON — Foreign — Lex  Domicilii.— An  officer  in  the  East 
India  Company's  Sernce  had  made  seTeral  remittances  home, 
with  the  yiew  of  returning  to  his  natiye  country  of  Scotland. 
Remittances  were  on  their  way  home,  to  the  extent  of  £5708,  and 
were  on  shipboard  when  he  died  in  India.  He  left  other  estates 
in  India  worth  £2198,  and,  together  with  other  remittances  to 
London,  his  whole  personal  estate  amounted  to  £9000.  James 
Brace,  the  son  of  the  first  marriage,  and  hrother  consanguinean 
of  Major  Bruce,  contended,  that  as  the  diyision  of  this  intestate's 
pertonal  estate  must  be  regulated  by  the  law  of  England,  as  the 
lex  damicUiii  he  was  entitled  to  a  share  of  the  estate  with  the 
brothers  and  asters  of  the  full  blood.  Held,  in  the  Court  of  Ses- 
sion, and  affirmed  in  the  House  of  Lords,  that  he  was  so  entitled 
todaim. 

David  Bruce  of  Rinnaird,  at  his  death,  left  issue  by  his 
first  wife,  a  son,  James  Bruce,  (who  became  the  Abyssinian 
traveller),  and  William,  Robert,  Thomas,  and  two  daughters, 
the  appellants,  Elizabeth  and  Margaret,  by  his  second  mar- 
riage. 

William,  the  eldest  of  the  second  marriage,  went  to  India, 
and  having  entered  into  the  East  India  Company's  service, 
attained  the  rank  of  Major,  and  acquired  a  fortune  of 
£9000. 

With  the  view  of  coming  home  to  his  native  country,  he 
had  made  various  remittances  to  agents  for  his  own  behoof. 
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1790.       In  particular,  he  remitted  in  1778  £1076.  5s.  to  London, 
but  the  person  to  whom  it  was  remitted  having  died  bank- 
rupt, this  sum  was  lost.     Another  remittance  of  £226.  lis. 
BRucK.       Id.  was  made  to  a  Mr.  Conway  in  London,  which  was  avail- 

IW        ^^^^  ^^^  division.    And  £5708.  2s.  3d.  Sterling  was  remit- 

1783*.  ted  to  Mrs.  Alexander  and  Messrs.  Barclay  and  Low  of 
Glasgow,  with  a  power  of  attorney  to  those  personsi  and 
letters,  directing  them  to  lay  out  and  invest  the  money  at 
interest,  on  the  best  security,  for  his  behoof,  as  they,  or 
either  of  them,  should  think  proper  or  expedient.  The  at- 
torney is  dated  24th  Jan.  The  letter  accompanying  it  bears 
the  same  date,  and  a  subsequent  letter  of  instructions  bears 

1783.       7th  February. 

The  bills  for  this  sum,  with  the  attorney  and  letters  of 
instructions,  were  on  shipboard,  on  their  way  to  England, 
when  Major  Bruce  died.  They  were  drawn  on  the  East 
India  Company,  and  made  payable  at  long  dates  after  sight; 
but  on  arrival,  and  being  presented,  the  Company  refused 
to  accept,  unless  four  years  were  allowed  for  the  two  first, 
and  five  years  for  the  other.  This  was  done  with  the  re- 
spondent's consent.  The  only  other  estate  was  that  left  in 
India  at  his  death,  administered  to  by  his  brother  Robert,  of 
which  £1198.  17s.  lOd.  was  remitted  to  Edinburgh,  and 
£1000  more  expected.  The  question  then  was  as  to  the 
division  of  this  personal  estate  between  the  brothers  and 
sisters  of  the  deceased.  Whether  it  fell  to  be  divided  sole- 
ly among  the  brothers  and  sisters  of  the  second  marriage 
(being  of  the  full  blood),  according  to  the  law  of  Scotland  ; 
or  whether  the  respondent  James  Bruce,  of  the  half  blood, 
was  entitled  to  any  share,  on  the  assumption  that  the  de- 
ceased was  domiciled  in  England,  by  the  law  of  which,  a 
brother  consanguinean  is  entitled  to  share  equally  with  bro- 
thers of  the  full  blood. 

Ho  therefore  brought  an  action  against  the  surviving 
brothers  and  sisters,  and  also  against  the  agents  in  Edinburgh 
and  Glasgow,  to  whom  these  remittances  were  made,  contend- 
ing, that  as  the  Major  died  by  law,  domiciled  in  Englaiid, 
where  his  effects  were  also  situated  at  the  time  of  his  deatli, 
his  estate  fell  to  be  divided  according  to  the  law  of  En<^. 
land,  and  concluding  that,  according  to  that  law,  he  Mas 
entitled  to  a  share  with  his  other  sisters  and  brothers.  Tho 
defence  stated  to  this  action  was,  that  the  Major  beings  a 
Scotsman,  the  law  of  Scotland  must  rule  the  division  of  his 
intestate  succession,  which  excluded  half  blood. 
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The  Lord  Ordinary  ordered  memorials  on  the  question,       1790, 
which  the  respondent  stated  to  be  simply  : — Whether  the 


law  of  England  or  the  law  of  Scotland  was  to  rcgalate  the      bruces 

V. 
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mm 

intestate  succession  of  Major  Bruce,  a  Scotsman,  who  died 


in  India,  domiciled  there,  and  leaving  his  effects  partly  there 
and  partly  in  England  ? — The  respondent  contended  that 
formerly,  it  had  been  a  controversy,  where  an  intestate  dies 
domiciled  in  one  country,  but  his  effects  in  another,  whether 
the  succession  was  to  follow  the  law  of  the  domicile  or  the 
law  of  the  place  where  the  effects  were  situated ;  but,  in 
the  present  case,  no  such  doubt  could  arise,  as  Major  Bruce 
was  domiciled  in  India  at  the  time  of  his  death  ;  part  of  his 
estate  was  there,  and  part  in  England,  and  consequently 
both  the  forum  domicilii  and  the  lex  loci  rei  sitcR  concur 
in  supporting  his  claim. 

The  appellants,  on  the  other  hand,  addmitted  that  the 
Uz  loci  rei  sitce  must  govern  as  to  that  part  of  the  estate 
still  in  India  at  the  time  of  his  death  ;  but,  in  reference  to 
the  £5708,  remitted  by  the  three  bills,  and  which  was  then 
on  shipboard  on  its  way  to  this  country,  they  maintained  that 
it  was  divisible  according  to  the  law  of  Scotland,  to  which 
country  it  was  destined  to  be  invested  in  securities,  and  to 
which  the  deceased  himself  purposed  to  return* 

The  Lord  Ordinary  (Monboddo)  pronounced  this  inter- 
locutor.— "  Finds,  1.  That  Major  Bruce  was  in  the  service  Dec.  7, 1787. 
''  of  the  East  India  Company,  and  not  in  a  regiment  on  the 
"  British  Establishment,  which  might  have  been  in  India 
*'  only  occasionally,  and  as  he  was  not  upon  his  way  to  Scot- 
*'  iand,  nor  had  declared  any  fixed  and  settled  intention  to 
'*  return  thither  at  any  particular  time,  India  must  be  con- 
'*  sidered  as  the  place  of  his  domicile.  2.  That  as  all  his  ef- 
'*  fects  were  either  in  Indian  or  in  the  hands  of  the  East 
"  India  Company,  or  of  others,  his  debtors  in  England, 
**  though  he  had  granted  letters  of  attorney  to  some  of  his 
''  friends  in   Scotland,   empowering  them   to  uplift  those 
"  debts,  his  res  sitoR  must  be  considered  to  be  in  England : 
'*  Therefore  finds,  1  hat  the  English  law  must  be  the  rule  in 
'*  this  case,  for  determining  the  succession  of  Major  Bruce, 
"  and  consequently  that  James  Bruce  of  Kinnaird  is  entitled 
**  to  succeed  with  the  defenders,  brothers  and  sisters,  con- 
"  sangttinean  and  decerns."    And,  on  reclaiming  petition, 
the  Court  adhered.  j„ly  1^  1733 

Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded  for  the  Appellants. — Major  Brace's  domicile  ^as 
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1790.  in  Scotland.  Domicile,  in  the  legal  semie,  is  a  word  of  very 
different  import  from  residence  or  habitation,  because  am- 
bassadorSy  envoys,  exiles,  do  not  lose  their  domicile  although 

BRUCE,  they  reside  in  a  foreign  country.  Mere  length  of  time  or 
mere  residence  in  a  place,  does  not  therefore  per  se  consti- 
tute domicile.  Three  roles  aro  invariable ;  1.  Every  man  has 
a  domicile  in  his  native  country,  until  he  acquires  another ; 
2.  That  he  can  acquire  another  only  by  establishing  himself 
there,  animo  remanendi ;  and,  3.  That  however  long  a  party 
may  reside  abroad  in  certain  capacities,  still  his  domicile 
remains  at  home  in  his  native  country,  to  which  he  belongs, 
where  he  was  bom,  and  to  which  it  is  reasonable  to  presume 
he  has  always  an  intention  of  returning,  although  the  time 
of  doing  so  be  undetermined. — Major  Bruce  was  born  in  Scot- 
land, and  all  Scotsmen  abroad,  who  have  no  intention  per- 
manently to  remain  there,  but  who  have  a  constant  intention 
of  returning  to  their  native  country,  are  domiciled  Scotsmen ; 
and  it  makes  no  difference  in  the  intention,  that  the  day  or 
term  of  returning  may  not  be  fixed,  because  the  intention 
of  returning  may  be  as  positive  in  the  one  case  as  the  other. 
Nor  is  it  material  to  this  intention,  that  Major  Bruce  was 
not  a  British  officer,  in  the  service  of  the  Crown,  because 
the  East  India  Company  is  a  British  Company,  incorporated 
by  charter  from  the  British  Crown — ^the  possessions  in  India 
are  British — ^and  as  much  a  part  of  Scotland  as  England,  the 
term  "  Britain  "  comprehending  both  countries.  When  a 
Briton  enters  into  foreign  service,  such  as  French  or  Prus* 
sian,  this  presumes  an  abandonment  of  his  country  and  his 
domicile ;  but  the  same  cannot  hold,  where  a  Briton  enters 
into  the  East  India  Company's  service,  which  is  a  British 
Company,  and  a  British  possession,  under  the  allegiance  and 
dominion  of  the  British  Crown.  Major  Bruce  had  express- 
ed his  intention  of  returning  in  the  letters  adduced,  althongh 
the  precise  time  was  not  fixed.  He  had,  in  furtherance  of 
this  intention,  transmitted  the  £5780  to  Scotland,  which 
was  the  strongest  evidence  of  his  intention  to  return  to  his 
native  country;  and,  by  the  law  of  Scotland,  therefore, 
his  estate  fell  to  be  distributed  among  his  brothers  and  sis- 
ters of  the  full  blood. 

Pleaded  for  the  Respondent. — 1 .  By  the  various  decisions  of 
the  Court  of  Session,  it  has  been  established,  that  the  per* 
sonal  property  of  an  intestate,  must  be  distributed  accord* 
ing  to  the  law  of  the  place  in  which  such  property  is  situat- 
ed ;  and  as  the  property  of  Major  Bruce  was  part  in  India, 
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and  the  olher  part  in  England,  at  least  roust  be  so  held,  as       1790. 
being  doe  to  an  intestate  resident  in  India,  and  payable  bj 
a  trading  company  resident  in  England,  such  property  must 
be  considered,  in  the  eye  of  law,  as  situated  either  in  Eng-     BBucic. 
land  or  India,  and  therefore  distributable,  in  either  case,  ac- 
cording to  the  law  of  England.    2.  The  circumstances  of 
the  present  case  prove  that  Major  Bruce  was  domiciled  in  a 
country  subject  to  the  laws  of  England,  and  therefore  the 
respondent  was  entitled  to  participate  in  a  share  of  the  suc- 
cession, whether  the  lex  domicilii^  or  the  lex  loci  ret  sites  is 
adopted  as  the  rule  of  succession ;  because  by  the  laws  of 
England  the  half  blood  is  entitled  to  a  share  along  with  the 
fall  blood. 
After  hearing  counsel. 

Lord  Cbangbllob  Tqcrlow  stated  :— 

"  Mt  Loans, 

"•  As  I  have  no  doubt  that  the  decree  ought  to  be  affirmed,  I  would 
not  have  troubled  your  Lordships  by  delivering  my  reasons,  had  it 
not  been  pressed^  with  some  anxiety,  from  the  bar,  that  if  there  was 
to  be  an  affirmance,  the  grounds  of  the  determination  should  be  stat- 
ed, to  prevent  its  being  understood  that  the  whole  doctrine  laid  down 
by  the  interlocutor  appealed  from,  and  particularly  that  on  which 
it  was  said  the  judges  of  the  Court  of  Session  proceeded,  principally 
in  this,  and  former  cases  similar  to  it,  had  the  sanction  of  this  House. 
It  had  been  urged,  that  the  judgment  should  contain  a  declara- 
tion of  what  was  the  law,  and  he  had  resolved  in  his  own  mind, 
whether  that  would  be  expedient.  It  was  not  usual  in  this  House, 
or  in  the  courts  of  law,  to  decide  more  than  the  very  case  before ' 
them  ;  and  he  had  particular  reluctance  to  go  farther  in  the  present 
case ;  because,  as  had  been  stated  with  great  propriety  by  one  of 
the  respondent's  counsel  (  Mr.  Hope),  various  cases  had  been  decided 
in  Scotland,  upon  principles  which,  if  this  House  were  to  condemn, 
a  pretext  might  be  afforded  to  disturb  matters  long  ^t  rest. 

'*  But  I  have  no  objection  to  declare  what  were  the  grounds  of  my 
own  opinion,  and  how  &r  it  coincided  with  the  rules  laid  down  by 
tiie  Court  below. — ^Two  reasons  were  assigned  for  having  declared 
that  the  distribution  of  Major  Bruce's  personal  estate  ought  to  be 
aooordmg  to  the  law  of  England ;  First,  That  India^  a  country  sub- 
ject to  that  law,  was  to  be  held  as  the  place  of  his  domicilium,  and 
certain  dicumstances,  from  which  that  was  inferred,  were  adduced. 
These  he  considered  only  as  circumstances  in  the  case;  that  is, 
though  these  had  been  wanting,  the  same  conclusion  might  have 
been  inferred  from  other  circumstances.  In  his  mind,  the  whole 
dicumstances  of  Major  Bruce's  life  led  to  the  same  conclusion. — The 
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second  reason  assigned  by  the  interlocutor  was,  tbat  the  property  of 
the  deceased,  which  was  the  subject  of  distribution,  was,  at  the  time 
of  his  death,  in  India  or  in  England.  As  to  this,  he  founded  so 
little  on  it,  that  he  professed  he  could  not  see  how  the  property 
could  be  considered  as  in  England  ;  it  consisted  of  debts  owing  to 
the  deceased,  or  money  in  bills  of  exchange  drawn  on  the  India 
Company.  Debts  have  no  nius  ;  they  follow  the  person  of  the 
creditor;  that  proposition,  therefore,  in  the  interlocutor  fails  in 
fact. 

^'  But  the  true  ground  upon  which  the  cause  turned  was,  the  de* 
ceased  being  domiciled  in  India.  He  was  bom  in  Scotland;  but  he 
had  no  property  there.  A  person's  origin,  in  a  question  of,  Where 
is  his  domicile  ?  is  to  be  reckoned  as  but  one  circumstance  in  eTi* 
dence,  which  may  aid  other  circumstances ;  but  it  is  an  erroneous 
proposition,  that  a  person  is  to  be  held  domiciled  where  he  drew  his 
first  breath,  without  adding  something  more  unequiTocal.  A  per- 
son being  at  a  place  is  prima  facie  evidence  that  he  is  domiciled  at 
that  place;  and  it  lies  on  those  who  say  otherwise  to  rebut  that 
eTidence.  It  may  be  rebutted,  no  doubt  a  person  may  be  tiaTel- 
ling ; — on  a  visit ;  he  may  be  there  for  a  time,  on  account  of  health 
or  business  ;  a  soldier  may  be  ordered  to  Flanders,  and  may  be  de* 
tained  for  many  months; — the  case  of  ambassadors,  &c.;  and  what 
will  make  a  person's  domicile  or  home  in  contradistinction  to  these 
cases,  must  occur  to  every  one.  A  Britifih  man  settles  as  a  merchant 
abroad ; — he  enjoys  the  privileges  of  the  place — ^he  may  mean  to  re- 
turn when  he  has  made  his  fortune  ;  but  if  he  die  in  the  interval, 
will  it  be  maintained  that  he  had  his  domicile  at  home  ?  In  this 
case.  Major  Bruce  left  Scotland  in  his  early  years ;  he  went  to  India  > 
returned  to  England,  and  remained  there  for  two  years,  withoat  so 
much  as  visiting  Scotland,  and  then  went  to  India,  and  lived  there 
.sixteen  years,  and  died.  He  meant  to  return  to  his  native  country, 
it  is  said,  and  let  it  be  granted  :  he  then  meant  to  change  his  domi. 
cite,  but  he  died  before  actually  changing  it.  These  were  the  grounds 
of  his  opinion,  though  he  would  move  a  simple  affirmance  of  the 
decree;  but  be  would  not  hesitate,  as  from  himself,  to  lay  dovm  for 
law  generally,  that  personal  property  follows  the  person  of  the  own- 
er ;  and,  in  case  of  his  decease,  must  go  according  to  the  law  of  ^e 
country  where  he  had  his  domicile ;  for  the  actual  titusoi  the  goods 
has  no  influence.  He  observed,  that  some  of  the  best  writers  in 
Scotland  lay  down  this  to  be  the  law  of  that  country,  and  he  quoted 
Mr.  Erskine's  Institute  as  directly  in  point.  In  one  case,  it  was 
clearly  so  decided  in  the  Court  of  Session  ;  in  the  other  cases,  which 
had  been  relied  on  as  fafouring  the  doctrine  of  kx  loci  rei  nias^  he 
thought  he  saw  ingredients  which  might  make  the  Court,  as  in 
the  present  case,  join  both  domicilium  and  situs*  But,  to  say  that 
the  lex  loci  rei  sitw  is  to  govern,  though  the  domicilium  of  the  de- 
ceased be  without  contradiction  in  a  diflerent  country,  is  a  gross  mis- 
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Sir  Wm.  Forbes,  Bart.,  Gborqb  Skene  ) 
and  Others,  Freeholders  of  the  County  f  Appellants ; 
of  Aberdeen,  ....         5 

Sir  John  Macpherson,  Bart.,      .        .  Respondent 

House  of  Lords,  19th  April  1790. 

ELEcnoH—YoTiNa— Qualification.— The  Duke  of  Gordon  grant- 
ed a  liferent  superiority  to  Sir  John  Macpherson,  then  residing  in 
India,  and,  under  this  title,  his  agents  claimed  to  have  him  enrolled 
on  the  roll  of  freeholders.  The  statutory  oath,  devised  to  detect 
nomiDal  and  fictitious  qualifications,  was  not  put ;  but  an  objection 
was  stated  to  his  being  put  upon  the  roll,  on  the  ground  that  his 
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application  of  the  rules  of  the  civil  law,  and  jus  gentium,  though  the        1790. 
law  of  Scotland  on  this  point  is  asserted  to  be  founded  on  them.*'  , 

BRUGES 

It  was  therefore  ordered  and  adjudged  that  the  interlo-         v* 
outers  complained  of  be,  and  the  same  are  hereby 
affirmed. 

For  Appellants,  Sir  J.  Scott^  W,  Alexander, 

For  Respondent,  Ilay  Campbell^  Chas,  Hope^  J.  Campbell, 

Note  :  AppeUanVs  Authorities^  ( Scottish )m — Henderson's  Children, 

Durie,  fol.  88 ;  Schaw  v,  Lewins,  1  Stair  s  Decisions,  fol.  252 ; 

Brown  and  Duff  v.  Bizot,  1  Stair  and  Dirleton's  Decisions,  29 

July  1666;  Brown  v.  Brown,  Lord  Kilkerran,  voce  Foreign, 

Falconer,  24th  November  1744 ;  Monison  and  Others  v.  Earl 

of  Sutherland,  Lord  Kilkerran   voce  Foreign,   June    1749; 

Davidson  v,  Elcherson,  Fac.  Coll.  13th  January  1778 ;  M'Lean 

V.  Henderson,  Eodem  die. 
Foreign  Authorities. — ^Vattel,  a  French  Jurist,  Liv.  II.  cap.  8,  § 

100. 

Denisart,  voce  Domicile,  §  3-4. 
Civil  Law, — Yoet.  Comment,  ad  Pandect,  lib.  38, 1 17)  §  34. 

Yinnius,  Quest,  sel.  lib.  2,  c.  19. 
Dutch  Law. — Van  Leuwen,  Censura  Forensis,  lib.  3,  6,  12,  §  ult. 

Huber.  Pralectiones  Juris  Civilis  et  Hodierni,  pars.  I,  hb.  .3, 

tit.  13,  §  21  ;  pars.  2,  lib.  1,  tit.  3,  §  15. 
English  Authorities- — Thome  v,  Watkins,  2  Yez.  35 — Kilpatrick 

V.  Kilpatrick,  Rolls,  27th  July  1787 ;  Bume  v.  Cole,  7th  April 

1763 ;  3  Ilaggard's  Eccles.  Rep.  p.  462. 
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1 790.  title  was  fiotitioos  and  nominal.    The  court  of  freeholders  put  him 

-        upon  the  roll.    On  complaint  to  the  Court  of  Sessioni  the  appel- 
FORBB8  lants  insisted  that  certain   interrogatories,  embodying  the  ayer- 

ments  made  in  process^  should  he  put  to  the  respondent  Held, 
by  the  Court  of  Session,  that  it  was  incompetent  to  put  sudi  in- 
terrogatories. Reyersed  in  the  House  of  Lords ;  and  held,  that 
the  statutory  oath,  which  was  not  taken  in  this  case,  did  not  shut 
out  all  other,  or  further  inquiry  ;  and  remit  made,  with  order  to 
ordain  him  to  confess  or  deny  the  ayerments  put  on  record  in  the 
appellants'  pleadings. 

In  the  month  of  October  1788,  the  respondent  claimed 
to  be  enrolled  as  a  freeholder  in  the  county  of  Aberdeen, 
upon  the  following  titles,  viz.  1.  Charter  of  resignation  in 
favour  of  Alexander,  Duke  of  Gordon,  his  heirs  and  assig- 
nees, of  the  lands,  lordships,  and  others  therein  mentioned ; 
comprehending,  inter  alia,  the  lands  and  barony  of  Touch, 
Cluny,  and  Midmar,  of  which  the  following  lands  are  parts 
and  pertinents,  viz.  all  and  whole  the  lands  of  Finlettrie, 
with  the  pertinents  therein  specified ;  as  also  the  town  and 
lands  of  Telly  roair,  Tellygownil,  and  Hay  bogs,  with  the 
mill,  mill  lands,  and  astricted  multures  of  Tellymair,  and 
whole  pertinents  of  said  lands,  all  lying  within  the  parish  of 
Touch,  and  sheriffdom  of  Aberdeen,  which  charter  bears 
date  the  7th  August  1786.  2.  Disposition  by  the  said 
Alexander  Duke  of  Gordon,  of  the  lands  and  others  before 
mentioned,  in  favour  of  the  respondent  in  liferent,  contain- 
ing an  assignation  to  the  said  charter,  and  precept  of  sasine 
therein  contained,  so  far  as  respects  the  said  lands  and 
others  above  mentioned ;  which  disposition  is  dated  the  26th 
September  1786.  3.  Instrument  of  sasine  following  upon 
the  said  charter  and  disposition,  dated  the  27th,  and  record- 
ed in  the  particular  register  of  sasines  kept  at  Aberdeen  the 
29th  of  the  said  month  of  September  1788. 

It  was  alleged  by  the  appellants  and  other  freeholders, 
that  the  Duke  of  Gordon  was  in  the  practice  of  manufactur- 
ing fictitious  votes  to  a  large  extent,  by  granting  qualifica- 
tions to  his  numerous  friends.  Among  others,  he  had  granted 
the  above  qualification  to  Sir  John  M'Pherson,  then  Gover- 
nor General  at  Bengal. 

But  to  his  claim  to  be  enrolled  as  a  freeholder  the  appel- 
lant George  Skene  stated  the  following  objection :— "  That 
"  the  qualification  therein  described,  upon  which  the  said 
*'  Sir  John  M'Pherson  claims  to  be  enrolled  as  a  freeholder 
*'  of  this  county,  is  nominal  and  fictitious,  confidential,  and 
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"  created  for  the  sole  purpose  of  enabling  him  to  vote,  and 
"  that  in  defiance  of  the  statute  of  the  7  of  George  IL,  and    "^^^^7" 
"  of  the  other  laws  respecting  the  qualifications  of  freehold-  v. 

"  ere  entitled  to  vote  in  the  election  of  members  to  serve  in  macphkbbon. 
''  parliament  for  this  county." 

To  this  objection  the  respondents'  agent  made  the  fol- 
lowing answer : — *^  That  the  objection  is  without  lounda- 
"  tioD,  and  arises  merely  from  presumption ;  that  the  claim- 
*'  ant  is  a  real  and  true  purchaser  of  the  superiority,  for  a 
"  price  actually  paid ;  and  therefore  it  would  be  doing  an 
'<  injustice  to  deprive  him  of  the  benefit  of  that  purchase,  as 
"  no  objection  has  been  or  can  be  stated  to  his  titles  to  be 
«  enrolled." 

The  majority  of  the  freeholders  being  satisfied  with  this 
answer,  the  respondent  was  admitted  to  the  roll. 

The  appellants  then  complained  against  this  judgment  to 
the  Court  of  Session,  under  the  authority  of  the  statutes ; 
stating  that  ex  facie  of  the  transaction,  it  evidently  appear- 
ed that  it  never  was  the  object  of  these  titles  to  convey  to 
the  respondent  any  real  or  substantial  estate,  or  even  to  af- 
ford him  an  independent  free  qualification,  and  insisting 
that  the  respondent  should  answer  certain  interrogatories 
tending  to  expiscate  the  fictitious  nature  of  his  title  and 
qualification ;  such  as,  That  the  conveyance  of  the  lands 
contained  in  his  title  was  made  without  his  previous  consent 
or  knowledge,  and  that  the  expenses  of  these  titles  were 
borne  by  the  Duke.  That  they  were  never  delivered  to  the 
respondent  before  his  enrolment,  or  at  any  time  in  his  pos- 
session. And  whether  he  considered  himself  bound  in  hon- 
oar  to  vote  for  the  Duke's  candidate,  and  to  renounce  his 
freehold  qualification  at  his  Grace's  pleasure.  ] 

The  Court  of  Session  pronounced  this  interlocutor: — Mar. 6, 1789. 
"  The  Lords  having  advised  this  petition  and  complaint, 
''  with  the  answers  thereto,  replies  and  duplies ;  they  find 
"  it  incompetent  to  put  the  questions  proposed  by  the  com- 
"  plainers ;  repel  also  the  objection  of  nominal  and  fictitious 
"  to  the  respondent's  qualification,  and  therefore  dismisses 
^  the  complaint,  assoilzie  the  respondent,  and  decerns." 

Against  this  judgment  the  present  appeal  was  brought. 

Pleaded  for  the  Appellants. — When  a  great  proprietor, 
whether  peer  or  commoner,  parcels  out  the  superiority  of  his 
estate  amongst  a  number  of  his  confidential  friends,  for  the 
avowed  purpose  of  introducing  them  into  the  roll  of  free- 
holders, every  one  must  see  that  he  can  have  no  object  in 
view  but  to  increase  his  own  influence,  or,  in  other  words, 
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1700.  his  power  of  voting ;  it  being  the  Rame  thing  whether  he 
■  exercise  the  power  by  himself,  or  by  others  appointed  by 

FOBBBB  jjjjjj^  ^  system  so  obviously  inconsistent  with  the  constitu- 
MACPHER80K.  tion,  which  allows  no  vote  to  peers,  and  only  one  to  com- 
moners, however  large  their  estates,  can  have  no  foundation 
in  law. 

By  the  original  constitution  of  Scotland,  all  the  imme- 
diate vassals  of  the  crown  were  obliged^  without  distinc- 
tion, to  give  attendance  in  parliament;  but,  in  process 
of  time,  they  became  so  numerous,  and  the  estates  of  some 
of  them  were  so  small  as  to  render  it  necessary  to  relax 
from  the  rigour  of  the  ancient  law. — Statutes,  accordingly, 
passed  in  the  reigns  of  James  11.  and  James  IV.  of  Scotland, 
dispensing  with  the  attendance  of  those  whose  estates  were 
under  a  certain  extent ;  and  at  last,  in  1587»  a  material  al- 
teration took  place,  by  the  introduction  of  representatives 
from  each  county :  for  the  election  of  whom  a  statute  paps- 
cd  in  that  year,  and  ordained  : — "  That  all  the  freeholders 
*'  of  the  king,  under  the  degree  of  prelates  and  lords  of 
'*  parliament,  be  warned  by  proclamation  to  be  present  at 
«  the  choosing  of  the  said  commissioners,  and  none  to  have 
*'  vote  in  their  elections  but  such  as  have  forty-shillings 
*'  land  in  free  tennandry,  holden  of  the  king,  and  have 
"  their  actual  dwelling  and  residence  within  the  same  shire." 

Some  questions  having  arisen  with  regard  to  the  right  of 
voting,  to  prevent  these  for  the  time  to  come,  it  was  enact- 
ed by  the  act  1(J61,  cap.  35,  "  That  besides  all  heritors  who 
'*  hold  a  forty-shilling  land  of  the  king's  majesty  in  capiU; 
"  that  also  all  heritor s^  liferenterSy  and  wadsetters,  holding 
"  of  the  king  and  others,  who  held  their  lands  formerly  of 
''  the  bishops  and  abbots,  and  now  hold  of  the  king,  and 
'*  whose  yearly  rent  doth  amount  to  10  chalders  of  victual, 
**  or  £1000,  (all  feu-duties  being  deducted),  shall  be,  and 
"  are  capable  to  vote  in  the  election  of  commissioners  of 
**  parliament,  and  to  be  elected  commissioners  to  parliament, 
**  excepting  always  from  this  act,  all  noblemen  and  their 
''  vassals." — The  £1000  here  mentioned  is  Scots  money,  that 
is,  £83.  6s.  8d.  sterling,  and  shows  that  a  tolerable  estate  was 
then  required  to  entitle  a  person  to  so  important  a  privilege. 

To  discover  whether  an  estate,  on  which  a  vote  was  claim- 
ed, yielded  10  chalders,  or  £1000  Scots  of  free  rent,  might 
often  be  attended  with  difficulty,  and  much  time  might  bo 
consumed  in  parliament  by  trying  the  merits  of  controverted 
elections.  A  statute  was  accordingly  passed  in  1681,  which, 
after  reciting  the  great  delay  in  despatch  of  public  affairs, 
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&c.  enacted : — **  That  none  shall  have  vote  in  the  election       1790* 

"  of  commissioners  for  shires  or  stewartries,  which  have    — 

*'  been  in  use  to  have  been  represented  in  parliament  and      '^^^^^ 

"  conyentions,  but  those  who  at  that  time  shall  be  publicly  macphbrson. 

*'  infeft,  in  property  or  saperiority,  and  in  possession  of 

'*  forty-shilling  land  of  old  extent,  holden  of  the  king  or 

**  prince,  distinct  from  the  fea*duties  in  feu  lands,  or  where 

"  the  said  old  extent  appears  not,  shall  be  infeft  in  lands 

*^  liable   in  public  burdens  for  his  Majesty's  supplies  for 

*^  £400  of  valued  rent,  whether  kirklands  holden  of  the 

"  king,  or  other  lands  holding  feu  ward  or  blanch  of  his 

'^  Majesty,  as  king  or  prince  of  Scotland.     And  that  appris- 

"  ers  and  adjudgers  shall  have  no  votes  in  the  said  elections 

*^  during  the  legal  reversion,  and  that  after  the  expiry  there- 

*'  of,  the  appriser  or  adjudger  first  infeft,  shall  only  have  a 

"  vote,  and  that  no  other  appriser  or  adjudger  coming  in 

'*  part  p<Msu,  till  their  shares  be  divided  ;  that  the  extent  of 

'*  the  valuation  thereof  might  appear,  and  that  during  the 

legal,  the  heritor  having  right  to  the  reversion  shall  have 
*  vote.    And  likewise  proper  wadsetters,  having  lands  of 

the  holding,  extent,  or  valuation  foresaid,  and  that  appa- 
**'  rent  heirs,  being  in  possession  by  virtue  of  their  predeces- 
*'  sor's  infeftment,  of  the  holding,  extent,  or  valuation  fore- 
*^  said,  and  likewise  liferenters,  and  husbands,  for  the  free- 
'^  holds  of  their  wives,  or  having  a  right  to  the  liferent  by 
*^  the  courtesy,  if  the  said  liferenters  claim  their  vote,  other- 
"  wise  the  fiar  shall  have  vote ;  but  both  fiar  and  liferenter 
*'  shall  not  have  vote,  unless  they  have  distinct  lands  of  the 
"  holding,  extent,  or  valuation  foresaid ;  but  that  no  person 
''  infeft  for  relief  or  payment  of  sums  shall  have  vote,  but 
"  the  granters  of  the  saids  rights,  their  heirs  or  successors." 

This  statute  appears  to  have  been  anxiously  framed,  to  ex- 
elude  every  species  of  unsubstantial  qualifications.  It  is 
true,  indeed,  that  the  right  of  voting,  as  formerly,  was  still 
confined  to  those  who  held  their  lands  immediately  of  the 
crown ;  and  as  liferenters  were  preferred  to  fiars,  it  has  been 
maintained  that  a  liferenter  of  a  bare  superiority,  yielding 
him  no  earthly  profit,  is  entitled  to  vote,  both  under  the  let- 
ter and  under  the  spirit  of  this  statute.  It,  however,  had 
DO  such  qualification  in  view.  It  was  common  in  thoso  days, 
and  is  so  still»  to  create  liferenters  and  fiars  in  family  settle- 
ments :  for  instance,  a  father  settling  his  estate  upon  occa- 
sion of  his  eldest  son's  marriage,  divests  himself  of  the  fee, 
by  conveying  to  his  son  and  the  heirs  of  the  marriage,  with 
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1790.       the  burden  of  hiB  own  liferent,  or,  in  other  words,  reserving 
■    to  himself  the  enjoyment  of  the  rents  during  bis  life.     It  is 


F0BBB8  plain,  in  such  a  transaction,  the  father  continues  to  have  a 
HACPHBBsoN.  ^^^7  boneficial  interest  in  the  estate ;  and  it  is  most  just  that 
the  preferable  right  of  voting  should  likewise  continue  with 
him.  Such  iustances  of  real  and  substantial  liferents  were 
plainly  what  the  act  1681  had  in  view ;  and  not  that  sort  of 
imaginary  liferent  of  naked  superiority,  which  the  invention 
of  modern  times  has  raised  up  for  the  mere  purpose  of  mul* 
tiplying  fictitious  votes  in  defraud  of  the  law. 

On  this  footing  matters  rested  until  the  Union,  when,  by 
an  act  passed  in  1707,  cap.  8,  it  was  enacted : — *'  That  none 
"  shall  be  capable  to  elect,  or  be  elected,  to  represent  a  shire 
**  or  burgh,  in  the  parliament  of  Groat  Britain,  for  this  part 
"  of  the  united  kingdom,  except  such  as  are  now  capable  by 
*'  the  laws  of  this  kingdom  to  elect,  or  to  be  elected,  as 
*'  commissioners  for  shires  or  burghs  to  the  parliament  of 
"  Scotland." 

No  person  had  then  conceived  the  idea  of  arrogating  to 
himself  more  votes  than  one,  by  giving  fraudulent  qualifica* 
tions  to  confidential  friends,  who  were  to  vote  according  to 
his  directions;  but  as  soon  as  parliamentary  interest  became 
an  object  of  great  consequence,  the  ingenuity  of  lawyers 
Q.  Anne,  contrived  methods  by  which  the  law  might  be  evaded.  But, 
to  do  away  with  these,  an  act  was  passed,  setting  forth : — 
^*  That  of  late  several  conveyances  of  estates  had  been  mado 
<<  in  trust,  or  redeemable  for  illusory  sums,  noways  ade- 
*^  quate  to  the  true  value  of  the  lands,  on  purpose  to  create 
**  and  multiply  votes  in  election  of  members  to  serve  in 
**  parliament  for  that  part  of  Britain  called  Scotland,  con- 
*^  trary  to  the  true  intent  and  meaning  of  the  laws  in  that 
**  behalf,  and  enacting,  that  it  should  be  lawful  to  or  for  any 
^^  of  the  electors  present,  suspecting  any  person  to  have 
*'  his  estate  in  trust  for  behoof  of  another,  to  require  the 
'^  following  oath  from  him,"  (here  follows  the  form  of 
oath). 

Still,  in  process  of  time,  new  devices  were  framed  to  evade 
the  law,  as  the  practice  of  creating  false  votes  still  continued, 
which  led  to  a  new  form  of  oath  ;  declaring  "  That  his  title 

was  not  nominal  or  fictitious,  created  in  him,  in  order  to 

enable  him  to  vote  for  a  member  to  serve  in  parliament, 
**  but  that  it  is  a  true  and  roal  estate  in  him,  for  his  own  use 
''  and  benefit,  and  for  the  use  of  no  otiier  person  whatever.*' 

The  respondent's  title  and  qualification,  it  is  maintained. 
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18  one  of  those  stnick  at  by  the  above  enactments ;  and  being       1790. 
nominal  and  fictitious,  ought  to  be  annulled  and  set  aside. 


Pleaded  for  the  Respondent, — In  reference  to  the  act  'orbbs 
1681,  which  gave  the  privilege  of  voting  to  wadsetters  andxAcPBEBsov. 
liferenterSy  no  subsequent  act  appears  to  have  taken  away 
that  right  so  conferred.  But^  since  that  time,  two  acts  of 
material  consequence  to  the  present  cause  have  been  pass- 
ed, relative  to  the  qnalification  of  freeholders.  These  are, 
the  act  12th  Anne,  and  the  7  of  George  II.,  the  sole  object 
of  which  was,  to  prevent  persons  voting  who  had  not  really 
in  them  that  estate  which,  from  their  title-deeds  they  seem 
to  possess,  but  it  was  not  the  intention  of  these  statutes  to 
prevent  wadsetters  or  liferenters  from  voting. 

As  the  whole  system  of  law  relative  to  the  election  of 
members  of  parliament  is  entirely  statutory,  and  depends 
priDcipally  upon  the  statutes  which  have  already  been  men- 
tioned, so  it  is  apprehended  that  judges,  in  determining  any 
question  arising  out  of  that  system,  are  to  be  directed  solely 
by  the  enactments  of  the  statutes ;  they  are  merely  interpre- 
ters of  the  acts  of  parliament,  and  have  no  right  to  do  more 
than  obey  the  injunctions,  and  give  effect  to  the  particular 
regulations  contained  in  those  acts,  from  which  alone  their 
power  of  determining  as  to  the  qualification  is  derived. 
Now,  the  statutes  of  Queen  Anne  and  George  II.,  while 
they  were  intended  to  prevent  persons  from  voting,  who 
had  not  really  in  them  those  estates  upon  which  they 
cUimed  that  right,  and  to  detect  latent  and  implied  trusts, 
of  which  nothing  appeared  from  the  title-deeds ;  so  the 
statutes  pointed  out  and  specified  the  way  and  manner  in 
which  this  investigation  was  to  be  made,  and  ordained  every 
person  who  claimed  the  right  of  voting,  to  take,  when  re- 
qoired,  certain  oaths,  which  the  legislature  introduced,  as 
the  only  means  of  detecting  whether  or  not  a  person  who, 
from  his  title-deeds  appeared  to  be  an  unexceptionable  voter, 
was  truly  so :  and  whether  his  estate  was  a  true  and  real  es- 
tate in  him,  or  only  nominal  and  fictitious. 

The  legislatore  having  therefore  clearly  enacted,  that, 
where  a  freeholder's  title-deeds  are  fair  and  unexceptionable, 
and  where  he  takes  the  oath  introduced  by  the  act  George 
11.,  well  known  by  the  name  of  the  Trust  Oath,  he  is  entitled 
to  vote  for  a  member  of  parliament,  upon  what  authority 
can  a  court  of  justice  introduce  a  different  examination  and 
mode  of  investigation  from  that  introduced  by  law  ?  The 
act  of  parliament  has  said,  that  a  freeholder,  taking  the  oath 
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1790.       above  mentioned,  at  the  request  of  any  other  freeholder, 

shall  be  enrolled  as  absolute  proprietor  of  the  estate  in 

FORBES  right  of  which  he  claims  to  be  enrolled  :  upon  what  ground 
MACPUBA80N.  ^hall  SLUj  court  of  justice  say,  that  notwithstanding  a  person's 
having  taken  that  oath,  he  shall  undergo  another,  and  a 
very  different  examination,  as  to  the  very  matter  which  it  is 
the  object  of  the  trust  oath  to  clear  up  and  ascertain  ?  The 
act  of  parliament  says,  that  where  a  person  is  enrolled,  and 
shall  refuse  to  take  the  trust  oath,  his  vote  shall  be  held 
nominal  and  fictitious,  and  he  shall  be  erased  from  the  roll; 
upon  what  ground  then  can  any  freeholder's  name  be  erased 
from  the  roU,  upon  the  idea  that  his  vote  is  nominal  and  fic- 
titious, without  his  having  refused  to  take  that  oath,  upon 
his  taking  which  the  legislature  has  declared  that  his  quali- 
fication is  no  longer  subject  to  the  objection  of  nominal  and 
fictitious  ? 

And  this  proposition,  that  the  trust  oath  is  the  only  crite- 
rion to  discover  what  YOtes  are  nominal  and  fictitious,  does 
not  rest  upon  the  idea  that  a  person  who  has  once  been  ex- 
amined cannot  be  examined  again.  The  respondent  has  no 
occasion  to  resort  to  this  principle.  It  is  because  the  legisla- 
ture has  prescribed  a  particular  mode  for  detecting  fictitious 
votes,  and  has  declared,  that  this  mode  being  followed,  is. 
sufficient,  and  must  therefore  supercede  all  others. 

After  hearing  counsel. 

Lord  Chahcbllor  Thurlow  : 

^^  Mr  Lords, 

*^  I  doubt  not  this  question  has  created  a  considerabU  degree  of  an- 
xiety with  regard  to  the  particular  interests  to  which  the  conse- 
quences of  the  determination  apply.  I  hare  the  good  fortune  to 
stand  in  a  situation  perfectly  clear  of  all  that  anxiety : — ^haying  my- 
self no  property  nor  interest  whatsoever  in  that  part  of  the  country. 
The  few  wishes  I  could  possibly  entertain  upon  the  subject,  happen 
by  accident  to  concur  with  those  who  wish  to  sustain  the  law  of 
Scotland,  and,  if  that  could  operate  anything,  it  would  oeitahily  go 
to  support  it ;  but,  my  Lords,  it  operates  so  little,  as  to  affect  in  no  de- 
gree the  opinion  I  entertain.  It  is  likewise  true,  I  do  not  feel 
this  to  be  a  subject  of  importance  enough  to  inflame  the  seal 
of  any  person  to  act  upon  the  occasion,  because  firom  the  lapse  of 
time  and  aoddents,  a  constitution  has  fallen  so  fiir  off  its  true  basis, 
that  instead  of  a  representation  made  by  the  real  and  effectual  land- 
ed property  of  the  country,  it  is  come  to  be  made,  or  capable  to  be 
made,  by  that  which  is  almost  less  than  a  shadow.     It  is  too  la^c 
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to  entertain  zeal  upon  such  subjects  as  those.    The  single  question 
therefore  is,  what  is  the  law  of  Scotland  upon  the  point  ?  ~ 

"  Upon  the  other  hand,  my  Lords,  if  it  can  be  proved,  what  is  ^^ 

contended  for  at  the  bar,  that  the  law  of  Scotland,  in  regard  to  the  macpbersoit. 
right  of  Toting,  is  not  only  in  some  places,  but  over  the  whole  of  that 
country,  of  the  nature  of  burgage  tenure,  and  if  that  country  ought 
to  be  represented  by  such  means  as  Old  Sarum  is  represented.  If 
that  can  be  maintained,  it  is  not  your  Lordships'  duty, — ^it  is  not 
within  the  compass  of  your  prorince,  to  say  that  all  Scotland  shall 
not  be  represented  as  Old  Saorum  is  represented  ;  but,  on  the  contra. 
Tj,  it  is  your  business  to  deduce  that  to  be  the  true  representation 
of  all  the  landed  property  in  Scotland,  if  such  be  really  the  law  of 
the  place. 

"  With  respect  to  another  part  of  the  case,  I  think  the  question 
now  under  your  Lordships*  discussion,  does  not  run  upon  the  very 
came  points,  with  those  cases  that  hare  been  so  of^en  quoted  and 
pressed  upon  your  Lordships  as  settled  decisions  of  this  House ;  be- 
cause, though  I  am  ready  to  declare  that  I  do  not  feel  the  same  de- 
gree of  concurrence  with  those  decisions  which  I  have  been  sensi- 
ble of  in  most  of  the  other  decisions  which  your  Lordships  have 
come  to,  upon  the  consideration  of  the  high  authority  of  the  great 
and  eminent  person  who  certainly  advised  those  judgments ;  yet  I 
should  certainly  have  been  much  disinclined  to  have  gone  upon  a 
contrary  principle,  and,  consequently,  to  have  established  a  contrary 
mie  of  decision  to  what  was  adopted  in  this  House,  when  these  ca- 
ses originally  began.  I  don't  mean  to  say,  that  if  that  question 
were  to  come  again  before  the  House,  I  should  look  upon  it  to  have 
been  so  decided  as  to  make  it  unfit  for  your  Lordships  to  renew  the 
consideration  of  the  whole  subject. 

"  It  is  true,  where  a  matter  is  decided  in  the  last  resort,  and  all  the 
arguments  maintained  on  t)iat  subject,  apply  to  it  with  a  great  deal 
of  force,  it  becomes  a  matter  of  much  delicacy,  and  it  becomes  a 
matter  of  great  importance,  for  your  Lordships  to  consider  before 
joa  will  reverse  such  a  judgment  as  that.     But  it  is  impossible  for 
your  Lordships  to  lay  it  down  as  a  rule,  that  where  a  judgment  is 
giren,  even  in  the  last  resort,  it  will  avowedly  and  expressly  change 
the  law.     It  will  bind  the  law  in  that  particular  case  irrevocably  ; 
bat  it  will  not  make  law  in  other  cases,  or  between  other  parties  ; 
with  regard  to  him  it  is  res  inter  alias  acta  ;  for  there  is  no  rule  of 
law  founded  upon  a  proposition  so  absurd  as  this,  namely.  That  even 
in  the  last  resort  there  is  an  absolute  infallibility,  so  as  to  render  it 
a  judgment  conclusive,  not  only  as  to  the  question  before  decided, 
hat  as  to  the  rule  of  law  in  all  other  cases.     For  example,  if  by  an 
scddent,  too  strange  to  be  foreseen  or  imagined,  it  should  ever  occur 
to  decide  that  an  estate  to  a  man  and  his  heirs,  did  not  make  a  fee 
nmple,  it  would  be  absolutely  necessary  for  your  Lordships,  the  next 
time  that  proposition  was  stated  in  the  House,  to  revise  the  ground 
▼OL.  ni.  N 
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1790.       of  that  jodgment,  thoagh  in  a  parttcnlar  case  which  might  be  pro* 
posed,  an  estate  to  a  man  and  his  heirs,  would  not  make  a  fee  sim- 


FOBBCB     pie,  nor  could  be  enjoyed  but  according  to  the  particular  right  of  ei- 
*-  ther  party  in  the  case. 

'*  I  shall  only  Heurther  say,  on  this  sabject,  that  I  lament  exceed- 
ingly that  which  I  have  read  of  the  opinions  of  the  judges  of  the 
Court  of  Session  upon  this  case.  It  is  certainly  enough  to  make  one 
graye^  when  fifteen  learned  senators  followed  each  other  in  lament- 
ing that  there  had  been  such  decisions  giyen  and  pronounced  con- 
trary to  the  statute  law  of  the  land,  and  yet  consider  themselves  as 
bound  by  those  decisions.  I  go  no  farther  upon  that,  because  I,  in 
point  of  fact,  on  the  present  occasion,  hold  the  present  decision  is 
not  quite  so  correct  as,  according  to  my  poor  apprehension  of  the 
thing,  I  really  think  it  might  hare  been ;  because  to  this  particuhr 
case  the  former  judgments  do  not  apply ;  and  therefore  the  question 
being  to  be  determined  upon  grounds  that  Uy  clear  of  those  deci- 
sions, it  will  &U  to  be  determined  of  course  upon  those  which  are 
the  dear  grounds  of  the  law  of  Scotland. 

**  My  Lords,  upon  that  law  I  shall  say  but  a  word  upon  the  juns- 
dicdon  rf  the  Court  of  Session,  because  your  Lordships  know,  from 
the  history  which  has  been  given  at  your  Bar,  (and  you  are  fftmilinr 
with  the  books  themselves),  that  great  pains  have  been  taken  in  or- 
der to  prevent  the  uncertainty  which  must  have  arisen  in  decisions  of 
the  House  of  Commons,  and  it  has  been  considered  one  of 
the  greatest  advantages  that  country  could  boast  o(  that  thdr  rights 
of  election  were  liable  to  be  made  clear,  up  to  the  very  pcMnt  of 
its  conclusion,  by  an  examination  judicially  taken,  and  before 
the  court  of  justice  of  that  countiy.  Such  was  the  constitution  of 
Scotland,  and  therefore  the  present  question  will  turn  upon  this : 
— What  is  the  law  of  Scotland  with  regard  to  the  rights  of  election  ? 

*^  My  Lords,  some  pains  have  been  taken  to  introduce  an  analogy 
between  therights  of  election  and  burgage  tenure.  I  do  not  think  it 
necessary  to  enter  into  it,  for  several  reasons,  though  it  was  aigned 
at  the  Bar.  First,  if  they  are  exactin  saying  it,  and  I  ootild  form  an 
opinion,  that  supposing  it  to  be  the  law  of  burgage  tenure,  it  was 
wrong.  I  don't  sit  here  upon  the  terms  of  having  my  opinion  con- 
troUed^  unless  it  be  by  the  clear  rules  and  principles  of  law,  or  a  long 
authoritative  course  of  decisions.  I  imagine  there  are  but  few  anti- 
quarians who  would  not  say  burgage  tenure  is  a  right  of  election  in 
a  borough,  in  the  hands  of  those  who  held  the  borough  tenements, 
which  tenements  paid  back  to  the  lord  that  peculiar  species  of  rent 
called  a  burgage  rent.  The  consequence  of  finding  it  in  that  man* 
ner  would  be ;  first,  all  the  tenants  that  paid  that  rent  would  be  cap- 
able of  voting.  Secondly,  any  tenant  in  the  borough  that  did  not 
hold  the  complete  tenement,  and  was  not  liable  to  the  lord,  had  not 
the  whole  of  the  burgage  tenement,  and  would  not  have  a  title  to 
vote.    But,  thirdly,  I  suppose  an  antiquarian  would  say,  anciently 
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that  those  who  held  the  hmdB,  and  those  only  who  did  hold  the  landa^        « -g^ 
would  haye  the  right  to  vote,  * 


"  la  process  of  timej,  it  has  come  in  point  of  reputation,  in  the      forbbs 
genendopuiien  at  leas^  to  be  the  settled  notion,  that  no  objection  can  v. 

be  mode  to  those  yoIbs  on  account  of  multiplying  them,  or  upon  the  ^^^^^^^^^' 
account  of  occasionalitj.  With  regard  to  multiplying — it  is  certain- 
ly tne  eaeh  tenement  cannot  be  divided ;  so  in  that  respect  the  votes 
cannot  he  midtiplied  heyend  what  they  might  have  been  at  any  prior 
time.  With  regard  to  occasiooality,  that  is  not  the  question  that 
obtsioB  here :  for  we  are  not  now  upon,  the  subject  of  occasionality 
— it  is  ft  mistake  to  suppose  that — ^We  are  now  upon  the  question, 
whether  oocasioiial  or  otherwise,  a  real  substantial  bona  fide  estate 
has  beeft  gained  by  the  person  j^teaded  to  be  put  iqwn  the  roll  ? 
And  oecasioBality  is  only  a  cireumstance  of  evidence  to  show  that  the 
estate  which  staads  well  upon  parchment  is  yet  not  sound  at  the 
botton,  and  tha^  he  has  not  a  right  to  vote.  My  Lords,  I  need  not 
troable  your  Lordships  with  stating,  it  is  no  part  of  the  law  of  Scot* 
and,  thai  a  man  shall  have  as  many  votes  as  the  extent  and  value 
of  his  proper^  would  go  to,  if  divided.  That  any  individual  may 
ocne  to  the  next  Michaelmas  Court  of  freeholders,  and  insist  upon 
being  pat  upon  the  roU  for  five  or  ten  houses,  or  any  other  given 
nomber,  because  his  property  is  of  such  extent,  that  if  it  were 
difided  into  five  or  ten,  eigo,  five  or  ten  would  vote.  That  is  cer- 
tainly not  contended  on  any  hand.  Therefore  all  that  is  said  upon 
the  pretence  of  Lords  or  Commons,^ — men  of  great  fortune  in  that 
cooatiy — having  greiat  weight  in  the  representation,  falls  to  the 
groind.  It  is  clear  then  that  the  policy  of  the  law  of  Scotland  does 
not  Biean  to  give  to  any  man,  let  his  fortune  be  what  it  will,  more 
than  one  vote. 

*'  That  bang  the  settled  point,  the  single  question  ii,  whether  Sir 
John  Macpherson,  the  person  here  in  question,  has  one  vote  ?  How 
ii  that  to  he  tried  ? 

^  The  earliest  law  aHuded  to,  as  material  to  the  present  question, 
ii  the  statute  of  1681.  That  statute  is  understood  to  have  no  new 
law  on  the  subject  of  qualification,  but  only  defines  what  was  the  real 
eitate  in  land  that  should  entitle  a  person  to  vote: — namely,  being 
publicly  infeft  in  property  or  superiority — which  was  a  circumstance 
in  evidence  to  show  his  title  to  the  land  bona  fide.  I  do  not  go  upon 
the  words  respecting  the  smaller  estates, — they  are  only  articles  of 
eTidence,  but  being  publicly  infeft  and  actually  in  possession, — the 
question  is  then— ^  What  is  the  true  meaning  of  those  words,  being 
railiif  and  aciuqfly  in  possession  ?'  My  Lords,  if  nothing  more  de- 
pended npon  it  than  only  to  satisfy  the  unbiassed  judgment  of  any  in- 
diTidoal  in  explaining  "  what  being  actually  in  possession  means/' 
one  would  think  the  common  language  we  hear  so  commonly  used 
at  the  bar,  as  applied  to  those  oaths  called  the  trust  and  possession 
oaths,  would  be  pretty  nearly  sufficient  to  show  what  the  real  idea 
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1790.        of  the  oountiy  is,  as  to  being  possessed ;  all  the  terms  contained  in 
those  oaths  were  the  ingredients  to  prore,  whether  the  persons  are  or 


F0RBB8  ^g  Q^^  Iq  actual  possession ;  bat,  without  referring  to  the  calculation 
XACPHEBSON.  that  has  been  made,  or  appears  to  be  madcj  bj  those  that  thought 
upon  this  subject,  let  us  keep  a  little  closer  to  the  acts  of  parliament 
themselves. 

•'  After  1681,  the  next  act  is  the  12th  of  Queen  Anne,  which  re- 
cites, that  often  persons  got  into  the  apparent  possesnon  of  lands, 
either  in  trusts  or  redeemable  for  illusory  sums,  no  ways  adequate  to 
the  true  ralue  of  the  lands,  to  create  and  multiply  rotes  contrary  to 
the  true  intent  and  meaning  of  the  former  acts ;  and  then  it  proceeds 
to  provide,  only  that  they  shall  be  infeft  a  certain  time  before  they 
shall  be  at  liberty  to  act  for  their  own  accord,  but  they  shall  also  take 
an  oath  to  the  effect  mentioned  in  that  act  of  parliament ;  and  it  is 
upon  this  latter  that  the  principal  part  of  the  dispute  arises.  It  is 
worth  attending  to  this  act  of  parliament,  with  a  yiew  to  consider 
how  that  dispute  has  been  managed. 

"  On  the  one  side,  it  has  been  contended,  that  if  the  person  will 
swear  he  is  not  within  such  and  such  circumstances  stated  in  the 
oath,  proving  the  tenure  of  the  estate  to  be  what  is  there  represent- 
ed, then  he  shall  have  a  right  to  vote ;  but  that  you  shall  prove  that 
he  is  in  those  circumstances,  only  by  his  refusal  to  take  the  oaths, 
and  in  no  other  way  whatever.  And  your  Lordships  have  been 
told  very  seriously  that  this  is  the  most  beneficial,  and  the  most  ef- 
fectual manner  of  preventing  those  frauds ;  because,  by  driving  them 
to  swear  in  that  manner,  there  is  no  doubt  in  the  world  you  purge 
them  in  the  most  efficient  way  possible.  There  can  be  no  better 
way  of  construing  the  act  of  parliament  than  through  that  medium. 
If  you  suppose  the  oath  accumulative,  there  is  no  doubt  in  the  world. 
It  is  additional  to  those  securities  that  existed  before,  and  will  exist 
after  the  oath  is  given.  The  oath  does  tend,  in  a  certain  degree,  to 
«  purge  the  roll  of  those  that  ought  not  to  be  upon  it.     But  if  you 

suppose  it  a  commutation,  that  is,  instead  of  being  at  liberty  to  pro- 
ceed against  them  any  other  way,  you  shall  have  the  benefit  of  exa- 
mining them  upon  oath,  there  cannot  be  a  worse  bargain  made  in 
the  world.  In  that  manner,  all  those  who  are  content  to  take  an 
oath  of  this  sort,  though  false,  shall  be  admitted  upon  this  roll ;  and 
those  who  scruple  to  take  a  false  oath  shall  be  rejected.  Another 
objection  is  made  upon  the  statute  of  Anne,  that  all  those  who  take 
the  trust  oath  shall  be  competent.  Your  Lordships  will  recollect^ 
this  statute  relates  to  elections  only,  and  notwithstanding  such  oath 
taken,  it  declares  that  other  objections  may  be  made  as  to  the  right 
of  persons  to, be  elected  or  to  elect ;  and  therefore  to  fancy  any  other 
ground  can  possibly  be  made,  is  wrong,  when  it  does  not  come  with- 
in the  view  or  object  of  this  statute  in  any  view  whatever. 

**'  The  act  of  the  7th  of  Geo.  II.  has  done  no  more  than  alter  the 
form  of  that  oath ;  and  nothbg  occurs  to  me  to  observe  upon  the  al- 


MACPBBBgOM. 


CASES  ON  APPEAL  FROM  SCOTLAND.  181 

teration  of  the  form  of  the  oath  of  the  7th  of  Geo.  II.  except  this,  1790. 
that  tbej  are  obliged  to  swear  they  have  giyen  no  promise,  obliga-  _ 
tion,  bond,  hack  hond,  or  other  security  whatsoever,  except  what  forbbb 
appears  upon  the  face  of  the  instrument  itself.  Now  how  can  it  he 
inferred  that  he  has  given  no  promise,  obligation,  deed,  back  bond, 
or  other  security,  except  those  which  appear  upon  the  face  of  the 
instmment  itself,  when  there  is  in  the  engagement,  indorsed  upon 
the  back  of  the  instrument  of  conveyance,  a  simple  promise  to  re- 
ODDvey,  the  oath  might  be  well  taken  in  regard  to  it ;  but  will  any 
hody  argue,  if  there  were  such  a  simple  promise  to  reconvey  indors- 
ed upon  it,  it  would  not  be  an  objection  to  the  oath  ? — the  form  of  the 
oath  proves  this.  If  the  objection  appeared  from  the  indorsement 
npon  the  instrument^  and  they  do  not  call  upon  you  to  swear,  it  is 
the  fault  of  those  who  ought  to  impeach  the  title,  that  they  do  not 
take  notice  of  it ;  but  in  regard  to  such  objections  which  do  not  ap- 
pear upon  the  instrument  itself,  you  shall  be  called  upon  to  take  your 
oath. 

^  The  whole  of  this  argument,  according  to  my  poor  judgment, 
has  gone  into  a  vast  deal  of  confusion,  for  want  of  observing  what 
the  oath  applies  to,  and  what  it  does  not  apply  to. 

"  This  is  a  question  upon  the  title  of  Sir  John  Macpherson  to  be 
admitted  upon  the  roll. 

**"  I  observed  it  was  so  stated  at  the  bar.  Some  noble  Lords  observ- 
ed he  was  the  claimant.  Yes  he  was ;  and  it  is  easy  to  see  if  there 
happened  to  be  a  majority  of  the  people  of  the  same  description  as 
himself,  he  would  be  admitted  on  the  roIL  No  doubt  the  law  was 
calculated  to  redress  that  mischief,  by  applying  to  the  Court  of  Ses- 
sion and  demonstrating  to  them  that  he  ought  not  to  be  put  upon 
the  roll.  So  your  Lordships  are  determining  the  question  exactly  in 
the  same  form  as  if  he  had  not  been  put  upon  the  roll. 

**  Now,  let  us  see  a  little  what  the  policy  of  the  law  of  Scotland, 
as  it  stands  upon  these  acts  of  parliament,  is,  with  regard  to  this  sub- 
ject. In  the  year  KJSl,  it  was  provided,  there  should  be  a  roll  of 
freeholders  made  up,  not  only  at  the  election  of  members  of  parlia- 
ment, but  at  each  of  the  Michaelmas  courts,  to  provide  against  such 
partialities  as  these  political  assemblies  were  too  much  liable  to  in 
their  own  natures,  and  to  prevent  the  judgment  resting  even  upon 
the  parliament  of  Scotland.  I  dare  say  they  were  liable  to  the  same 
sort  of  abuse  and  complaints  as  the  parliament  of  England  in  sub- 
Mquent  times.  But  the  policy  of  the  act  was  to  give  to  the  free- 
holders, the  original  right  of  deciding  upon  the  titles  of  those  who  were 
to  vote  at  the  Michaelmas  head  court  at  the  time,  and  it  was  pro- 
vided by  that  act,  that  unless  an  objection  was  made  at  the  time,  no 
objection  should  be  made  afterwards,  and  as  far  as  the  election  was 
thought  of  at  the  time,  it  was  meant  to  make  the  parliament  a 
eovnt  of  appeal.  The  freeholders  were  first  to  determine,  and 
the  parliament  afterwards;    so  it  stood  for  a  considerable  time. 
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1790,       It  Lat  been  soppoted  that  from  the  year  1681  to  1743  (tlie  date 

L.   of  the  statute  16th  of  Geo.  XL)  if  the  fteeholden  had  pat  an 

poRBBs      improper  person  upon  the  roll,  without  an  objection  stated  against 

^l him  at  the  time,  there  was  no  way  of   conecting  Aat  nbuse. 

With  submission  to  that  opinion,  I  doubt  it,  I  hold  that  the 
general  jurisdiction  of  the  Court  of  Session  would  hare  enabled 
them,  not  in  a  summary  way,  as  provided  by  the  16th  Geo.  XL ; 
but  it  would  hare  enabled  them,  in  the  ordinary  course  of  their 
jurisdiction,  to  hare  reformed  such  abuse.  I  take  it  to  have  been 
determined  in  regard  to  boroughs  where  relief  has  been  got  from  the 
ordinaiy  jurisdiction  of  the  Court  of  Session.  But  the  16th  Geo.  II. 
gives  a  summary  jurisdiction  upon  this  subject.  How  does  the  sum« 
mary  jurisdiction  apply  ?  Not  to  the  right  of  election.  The  Couit 
of  Session  has  no  summary  jurisdiction  as  to  that,  nor  ever  had.  I 
•do  not  say,  new  had ;  for  the  act  of  1681  gave  it  expressly.  But 
from  the  time  of  the  Union  to  the  16th  Geo.  II.,  the  Court  of  Ses- 
sion never  had  a  summaiy  jurisdiction  to  try  the  right  of  election. 
That  must  and  could  have  been  tried  by  the  House  of  Commons  only. 
The  16th  of  Geo.  11.  has  been  thought  by  some  to  have  intended 
vesting  the  whole  of  the  jurisdiction  in  the  Court  of  Session  ^ — and 
1  confess  for  myself,  I  find  it  a  veiy  difficult  matter  to  invent,  or  state 
a  case,  where  the  House  of  Commons  can  property  interpose,  at  least 
with  regard  to  a  person  s  title  to  be  <mi  the  roll.  But  why  do  I  enter- 
tain that  difficulty  ?  because,  if  that  statute  of  the  16th  Geo.  IL  gave 
the  Court  of  Session  an  authority  over  the  roll,  in  all  the  extent  of 
making  up  that  roll,  I  find  it  a  difficult  matter  to  suppose  a  point  of 
objection^^that  does  not  come  within  the  range  of  that  authority. 

*'  I  have  always  heard  learned  persons  from  Scotland,  whrnn  I 
have  conversed  with  upon  the  subject,  speak  with  some  degree  of 
horror  of  the  House  of  Commons  interposing ;  and  I  always  thought 
they  looked  upon  themselves  as  secure  upon  the  idea  the  House  of 
Commons  would  not  do  it; — ^but  stiU,  in  respect  to  this  ai^gument,  it 
makes  little,  for  this  is  a  question,  not  upon  the  right  of  voting  at 
elections,  but  upon  the  right  of  standing  upon  the  roll. 

«<  Now»  let  us  consider  how  the  oath  provided  by  the  statute  of 
Queen  Anne  could  possibly  apply  to  this  case.  And  I  refer  my- 
self to  that  oath  chiefly  for  the  purpose  of  showing  it  has  absolutely 
nothing  to  do  with  the  subject  matter  of  the  present  dispute, — tibat 
IB, — ^whether  a  man  should  stand  upon  the  roll  or  not ;  for,  as  ^e 
oath  of  the  12th  Anne  waS|  it  could  not  have  been  put  to  him, 
but  at  the  election  of  members  to  serve  in  parliament.  He  was  at 
liberty  to  stand  upon  the  roll  at  that  time,  and  therefore  to  vote  for 
others  standing  upon  the  roll ;  and  he  could  have  gone  on  for  seven 
years  together,  adjusting  the  roll  from  Michaelmas  to  Michaelmas  ae- 
cording  to  his  own  judgment,  and  there  was  no  way  of  patting  the 
oath  to  him.  Thus  it  stood  till  the  7th  of  Geo.  IL,  twenty  yean  here- 
after.    If  it  be  clear  the  oath  administered  in  virtue  of  the  ISth  of 
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Queen  Anne  had  no  relation  to  standing  upon  the  roH,  and  merely        1790. 
to  the  right  of  election  upon  that  oath  so  taken,  how  was  it  possible    ■ 
the  parliament  at  the  time  thought,  that  the  oath  so  to  be  taken  upon      'obbbs 
the  occasion  could  possibi  j  afford  the  least  d^ee  of  security  to  the  xACPBiiasoN. 
interest  of  the  freeholders,  that  they  should  not  haTe  persons  put 
upon  the  roil  to  depreciate  their  votes?     A  number  of  good  rotes 
came,  and  a  number  of  bad  rotes  of  little  ralue, — ^if  they  do  not  con* 
cor  to  depreciate  them,  how  could  they  ^suppose  or  conceire  an  oath 
so  inapplicable  could  produce  the  least  effect  to  that  end  }      What 
tlien  can  be  made  of  that  oath  ?    It  was  said  on  one  side,  it  was  the 
intention  of  the  legislature,  a  man  should  be  bound  to  swear  to  that 
effect,  but  that  the  contents  of  the  oath  were  totally  immaterial  to 
any  other  purpose ;  so  that,  if  the  fisicts  were  erer  so  clear  that  that 
oath  was  &lse  in  all  respects  and  purposes  whaterer,  yet  it  was  in- 
tended by  the  act,  if  a  man  would  swear  at  the  election  of  members 
of  parliament,  he  had  not  that  fictictious  sort  of  estate,  he  was  entitl- 
ed to  stand  upon  the  roll,  to  all  other  effects,  and  to  all  other  conclu- 
sions whateyer ;  and  the  parliament  really  hoped  to  purge  the  roll  by 
this  means.    What  signifies  coming  upon  the  roll  ?  You  can  only 
vote  for  the  preses,  and  for  the  persons  eligible  to  serre  in  parlia- 
ment, to  stand  upon  the  roll.    The  rest  of  the  foundation  will  break 
down  under  you,  and  you  willlie  obliged  to  take  this  oath.      If  you 
refuse,  what  is  the  efiect?      If  under  the  statute  of  Aime  he 
could  not  rote,   yet  he  might  by  the  statute  of  Anne  remain 
upon  the  roll,  and  if,  afiter  the  election  of  members  of  parliament, 
twenty  odiers  had  been  put  upon  the  roll,  he  would  have  had  a 
Totce  in  putting  them  upon  the  roll.      The  counsel  therefore  shifl 
their  ground  to  the  7th  Qeo.  II.      It  is  impossible  to  sluf);  their 
gromid — they  cannot,  for  that  act  contains  no  new  enactment. 
It  is  merely  a  correction  of  the  statute  of  the  12th  of  Queen  Anne. 
It  b  impossible  to  argue  that  there  is  any  intention  upon  the  correct- 
ed  oath  of  the  7th  Geo.  II.  which  is  not  applicable  to  the  12th  of 
Qoeen  Anne.    Bat,  if  it  were  so,  it  would  rary  it  in  a  degree;  but 
in  principle  it  would  not  raiy  it  at  all,  for  even  as  it  stands  upon  the 
oath  of  the  7th  Geo.  II.  this  consequence  follows,  that  if  a  man  re-  ' 

fbses  to  take  the  oath,  either  at  the  Michaelmas  meeting,  (formeriy 
it  was  not  there,  but  at  an  adjournment  of  the  roll,  but  it  is  applied 
to  the  Midiaelmas  meeting)  or  the  election  of  members  of  parliament, 
he  is  to  be  struck  off  the  roll.  I  do  not  know  why  he  should  be  so, 
if  their  construction  of  the  12th  of  Anne  is  right  I  do  not  know 
why  he  should,  after  the  act  was  mended  in  the  7th  Geo  II«,  be  struck 
off  the  roll  of  freeholders.  So  the  law  stands  in  other  respects  even 
now.  If  a  man  can  be  enrolled  in  consci^ice ;  it  is  not  true,  if  a  man 
oomes  in  person  to  be  enrolled,  he  cannot  hare  the  oath  put  to  him, — 
there  is  not  such  a  circumstance  in  the  whole  act.  But  he  must  be 
upon  the  roll  before  he  can  hare  the  oath  giren  him.  There  was  a 
case  determined  in  this  House,  and  so  the  law  is  understood  to  stand 
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1790.  bj  the  10th  section  of  the  16th  of  Geo.  II.  that  those  oaths  which 
— ^— —  are  to  be  given  before  the  election  of  a  preses,  do  not  extend  to  the 
F0BBB8  qualification  oath,  but  only  to  the  oaths  of  government.  Upon  that, 
it  has  been  determined,  where  a  man  was  enrolled,  and  where  a  man, 
upon  the  postponing  before  the  rest  of  the  business  was  done,  went 
away  to  avoid  taking  the  oath,  the  Court  of  Session  struck  him  off  the 
roll}  this  Court,  upon  his  application,  reversed  it  They  held  his  gc^ 
ing  away,  was  not  a  refusal  to  take  the  oath,  and  therefore  he  had  a 
right  to  stand  upon  the  roll.  It  is  therefore  a  clear  proposition,  that 
he  may  vote  for  the  preses  and  clerk  of  the  preses ;  the  preses,  if  we 
are  rightly  told,  has  a  double  voice ;  thus  the  election  may  be  carried 
hy  the  voice  of  one  to  whom  this  oath  cannot  be  put. 

**  I  do  think  the  decision  of  the  present  question,  does  not  signify 
an  iota ;  for,  from  what  I  am  told  of  Sir  John  Macpherson,  and  the 
character  he  has  held,  and  from  the  character  he  holds  in  the  world, 
that  he  will  not  take  such  an  oath,  I  believe  no  more  than  I  shall 
take  it  myself.    But  it  is  of  importance  to  the  question,  that  a  man  in 
that  situation  mightstand  upon  ihe  roll,  and  produce  the  effect  now  men« 
tioned.     At  the  sametime,  the  circumstance  of  his  being  capable  to 
produce  such  effect  as  that  of  inconvenience,  which  manifestly  results 
from  the  effects  so  produced,  are  not  the  grounds  of  my  argument. 
I  only  use  them  as  illustrating :  that  is,  as  tending  to  show  that  neither 
the  one  nor  the  other  of  those  oaths  related  to  the  right  of  individuals 
to  be  put  upon  the  roll.     They  relate  to  a  different  subject,  and 
ought  not  to  be  confounded  with  that.     If  you  take  that  to  be  clear, 
what  does  it  amount  to  ?    No  more  than  this ;  a  question,  whether 
an'^oath  to  be  taken,  in  order  to  exercise  one  out  of  many  franchises 
that  belong  to  a  freeholder,  and  an  oath  by  which  he  may  exercise 
many  franchises,  and  takes  it  to  exercise  one  out  of  many,  whether 
that  oath  was  intended  by  the  legislature  to  give  him,  from  the  pos- 
sibility of  that  being  put  to  him,  (whether  put  or  no  is  the  same 
thing),  a  complete  title  to  exercise  all  other  franchises  whatsoever ; 
including  those  to  which  the  oath  did  not  relate.     Taking  it  in  that 
way,  seems  to  be  a  proposition  monstrous  and  untenable.     Let  us  see 
what  is  the  question  in  this  particular  case  ?     Sir  John  Macpherson  s 
agents,  in  his  absence,  tendered  his  papers,  which  seemed  to  be  toler- 
ably fair,  a  circumstance  that  made  the  freeholders  a  good  deal  as- 
tonished, and  they  hesitated.     But  the  majority  of  the  freeholders 
not  being  people  in  general,  of  a  description  to  be  mueh  astonished, 
or  have  any  hesitation  upon  such  points  as  these,  agreed  to  enroll  him. 
Then  a  process  is  brought,  under  the  16th  of  Geo.  II.,  complaining 
they  had  done  wrong;  for  notwithstanding  what  appeared  upon  the 
face  of  the  titles,  yet  he  had  no  real  substantial  right,  but  merely  a  no- 
minal and  fictitious  one,  and  he  ought  to  be  rejected.      A  great  deal 
of  argument  was  used  at  the  Bar  to  say,  that  they  think  the  words  no* 
minal  and  fictitious  were  not  founded  in  fact.   Nominal  and  fictitious 
is  the  definition  by  which  I  call  it,  because  he  cannot  be  fairiy  the 
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man  he  is  described,  and  the  ooiuiBel  who  said  so,  did  himself  define       1790. 
it  in  the  next  sentence,  yery  nearly,  bj  aliud  agUt  aliud  simulaL 


He  produces  titles  which,  on  their  &ce,  import  to  cany  an  estate ;       iobbes 


V. 


bat  he  has  obtained  them  under  circumstances  which,  if  disclosed, 

MACPHEBSOH* 

would  show  that  nothing  like  such  a  conveyance  was  in  the  contem- 
plation of  the  granter  or  grantee. 

"  The  next  step  in  the  course  of  pleading,  is  to  call  on  the  other 
side  to  confesB  or  deny  what  would  go,  some  way  or  other,  to  estab- 
lish the  &ct     My  Lords,  after  what  we  have  heard  at  the  Bar,  it  is 
material  we  should  be  apprized  what  this  kind  of  proceeding  means. 
The  learned  gentleman  who  appears  for  the  respondent,  and  whose 
knowledge  in  that  law  has  been  very  useful  on  many  occasions  to  the 
House,  has  told  you  expressly,  that  this  is  the  usual  course  of  plead- 
ing in  the  Court  of  Session.     If  a  man  is  called  upon  to  confess  or 
deny,  he  is  bound  to  do  so;  if  he  confesses,  the  fact  must  be  taken 
to  be  true ;  but  whether  that  fiict  is  conclusire,  is  a  different  mat- 
ter.   If  you  call  upon  a  man  to  confess  circumstances,  and  if  the 
circumstances  do  not  conclude,  the  consequence  is,  to  aroid  the  con- 
fession.   It  does  not,  on  the  other  hand,  preclude  the  other  party 
from  giving  additional  evidence,  which  may  obtain  judgment  ano- 
ther way;  but  if  neither  the  thing  confessed,  nor  the  additional  evi- 
dence, creates  a  case  nhich,  in  the  opinion  of  the  Court,  does  not 
bind  it,  there  must  be  a  judgment  of  absolvitor,^    The  question  being 
put  in  this  manner,  the  Court  takes  it  up,  and  pronounces  a  judg- 
ment of  absolvitor,  upon  its  being  proposed  that  the  defendant  should 
plead  in  this  manner.    The  Court  of  Session  have  taken  it  into 
their  heads,  that  some  judgment  in  the  House  of  Lords  prevented 
them.    From  what  ? — not  only  firom  putting  the  trust  oath,  but  from 
putting  the  oath  of  verity.    That  oath  is  a  contract  between  two 
parties  in  a  suit,  where  one  party  says,  I  waive  all  other  proof,  and 
refer  it  to  you,  my  adversary,  whether  such  &cts  are  true.    He  may 
do  so;  but  he  cannot  afterwards  produce  a  witness  to  the  same 
point  the  party  has  been  examined  to.     He  is  obliged  to  abide  by 
it  upon  those  points.     It  is  a  contract  between  the  parties.    I  see 
some  doubt,  if  the  oath  of  trust  has  actually  been  put,  and  is  to  be 
considered  as  an  oath  of  verity.  Whether  other  evidence  can  be  re- 
sorted to  ?  and  upon  that  the  House  seems  to  have  gone  in  the  cases 
alluded  to.    But  the  very  argument  proves  that  the  House  had  no 
idea  that  the  matter  could  not  be  examined  by  other  means.    What 
a  monstrous  proposition  was  laid  down  by  the  Bar,  That  if  a  man 
were  to  have  his  hack  bond  produced  to  him,  and  it  was  proved  he 
made  a  contract  to  give  up  the  estate,  yet  the  legislature  means  to 
say,  that  if  he  was  bold  enough  to  perjure  himself,  he  should  be  en- 
titled to  the  franchise  eo  nomine  as  perjured.    It  is  impossible  to 
state  it  in  any  other  manner.    And  the  Court  of  Session  cannot  in- 
terfere, and  the  person  must  not  only  remain  upon  the  roll  to  all 
eternity,  if  he  will  venture  to  swear  contrary  to  every  proof  that  ex- 
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1790.  iitod  in  flie  wotld,  eren  oontimrj  to  what  msjr  appear  on  tibe  (ace  of 
the  inttnuncnt  he  produces.  If  the  Coort  of  Sestion  can  hj  any 
other  meana  than  potting  the  oath  of  Terity  and  reference,  diaooTer  the 
UAcpuMtma  ^v^9  joor  LotdBhipa*  judgment  it  so  &r  from  damaging  their  juriedic- 
'  tion  and  anthoritj,  aa  bj  the  aigoment  is  suppoeed,  that  the  judgment 
itself  tacitJj  afiixms  the  fonner  jadgments*  and  dedares  that  the  Comt 
of  Session  ought  to  go  upon  all  other  points ;  therefore  the  question 
here  certainlj  does  not  arise  upon  that  peculiarity^  whether  they  are 
at  liberty,  like  parties  in  ordinary  suits,  to  put  it  by  reference  to  the 
oath  of  the  party.  The  Court  of  Sesnon  were  extremelj  mistaken 
if  they  supposed  your  Lordships  meant  more  than  was  Kud.  I  do 
not  beliere  any  noble  lord  at  that  time  would  have  said,  the  Gooit 
of  Session  must  not  meddle  with  it  at  alL  The  inquiry  is  thrown 
upon  them  bj  the  act  of  16  Geo.  II.  Their  jurisdiction  Lb  not  to  be 
doubted,  but  could  not  be  giren  merely  to  see  whether  the  estate 
was  good  ex  facie  of  the  title  deeds.  They  must  hear  ererj  perti* 
nent  complaint  against  the  title.  Then  why  not  demur  to  it  ?  The 
allegation  would  state  of  course  that  they  were  to  produce  coiain 
deeds,  purporting  to  be  the  conreyance  of  a  life  estate  in  a  snperio- 
rity,  which,  for  die  information  of  those  lords  that  do  not  know  the 
subject  so  well  as  others,  I  will  inform  them  at  once  what  it  is.  It 
is  a  life  estate  ina  *'  Baubee,"  or  it  may  be  the  24th  part  of  a  penny, 
in  an  estate  that  pays  at  the  rate  of  £400  a-year  rent;  and  a  man 
sells  that  estate,  and  by  sub-infeudation  gives  the  whole  Taluable 
part  of  that  estate  to  another,  and  reserres  sixpence  rent  upon  the 
sub-infeudation,  and  he  couTerts  that  into  as  many  parts  as  there  is 
language  in  Scotland  for  small  money ;  and  they  hare  all  good  rotes. 
That  is.  My  Lords,  the  constitution  of  Scotland. 

'^  Now,  it  is  insisted  that  if  a  freeholder  comes  to  the  Court  of 
Session,  and  states  that  he  has  that  form  of  conTeyance,  which  bears 
upon  the  &ce  of  it  to  be  an  inrestiture  of  the  estate,  but,  in  point  of 
fact,  which  really  gires  no  sort  of  substantial  title  to  it,  the  Court  of 
Session  shall  not  inquire  into  it  Then  the  bestthing  is  not  to  let  them 
go  on  tormoiling  in  that  way,  and  saying,  by  way  of  exception,  there 
is  nothing  relevant  in  the  diaige.  The  best  way  would  be,  not  to 
suffer  such  to  be  made  at  all.  These  are  conclusions  so  plain,  that 
I  do  not  think  myself  much  at  liberty  to  go  into  argument  upon  it. 
Upon  the  other  side,  they  haTC  gone  into  aignments  to  prove,  by  a 
contrary  doctrine,  that  hit  votes  may  thus  be  cut  down,  if  the  Court 
of  Session  are  to  decide  upon  their  ideas  of  honorary  engagements, 
and  things  of  that  sort  I  do  not  mean  by  honorary,  the  engage- 
ments which  gratitude  or  the  force  of  oUigation  compels  a  aaan  to 
think  himsdf  bound  to  perform ;  for  such  obligations  draw  him  to 
exercise  a  judgment  upon  the  subject ;  but  I  mean  that  a  hdr  qua* 
lification  should  be  something  paramount  to  leaving  in  the  Wiids  of 
the  grantor,  the  disposal  of  that  very  subject  which  prima  facie  he 
appears  to  have  parted  with* 
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'<  Then  thej  ol^eefc  to  the  last  question.    Don't  yon  tUnk  yonrsdf      1790. 

in  hononr  bomid,  &c.  ?    I  do  not  think  that  question  should  be  put, 

whether  the  tnnaaction  be  ooUosiTe  or  not.  It  is  like  the  falling  of  a  'obbbs 
star  in  mj  mind.  But  eollusiTe  or  not,  he  has  a  right  to  call  upon  ]u,cpBSB80if . 
iiim,  to  relioTe  him  from  the  thing.  If  the  questions  or  answers  be 
material,  then  he  must  proceed ;  but  if  not  material,  the  defendant 
cannot  be  hurt ;  but  at  this  stage  I  cannot  saj  that  it  is  totally  im- 
materialy  because  what  a  man  thinks  in  his  own  mind,  may  be  a 
mere  sensation,  and  amount  to  nothing.  But  if  that  impression  upon 
liis  mind,  arises  out  of  the  rest  of  the  transaction,  it  extends  itself  to 
the  grantor,  and  may  show  what  was  the  consideration  of  the  grant. 
If  it  passed  from  the  mind  of  the  grantor  to  the  grantee,  and  from 
the  mind  of  the  grantee  to  the  granter,  (I  do  not  ask  what  you  mean, 
or  whether  it  is  in  writing  or  in  words,)  but  if  in  fact,  there  existed 
nch  a  promise  to  reconr^,  it  comes  within  the  rery  words  of  the  act 
ef  pariiamenty  whether  the  questions  here  proposed,  be  suflSdent  or  not 
saffident  questions— -upon  those  points  I  do  not  stop  to  enquire.  When 
you  talk  of  an  estate  giren  to  a  son,  or  to  a  brother,  and  purchased 
for  a  Tuhtable  consideration,  in  a  place  where  nothing  but  8  or  10 
▼otes  dedde  the  election  in  a  borough,  I  understand  that  at  once : 
and  because  a  man  thinks  fit  to  hare  an  interest  in  such  an  election 
as  that,  and  to  giro  a  solid  sum  of  money,  (and  seats  injparliament 
may  amount  to  no  inconsiderable  part  of  an  estate,)  and  upon^the 
eTe  of  an  election,  when  he  is  desired  to  vote  for  a  particular  candi- 
date, he  says  no,  I  have  nothing  to  do  with  you  my  granter,  I  nerer 
meant  to  vote  for  whomsoerer  you  may  mean  to  put  up.  It  may 
be  said,  or  hinted,  that  it  was  expected  he  should,  and  that  the  quali- 
fication was  granted  upon  that  expectation,  but  it  may  be  refused. 
If  Sir  John  Macpherson  was  told  it  wasout  of  the  great  personal  kind- 
ness the  Duke  of  Gordon  had  for  him,  that  he  made  him  a  present 
of  this  right  to  rote,  it  would  be  thoroughly  understpod  between 
them,  and  by  any  gentleman  that  hears  me.  If  a  Yote  of  that  sort 
were  offered  him,  and  he  had  no  disinclination  to  be  the  servant 
of  the  noble  Lord,  he  would  ask  no  questions,  but  take  his  rote,  and 
poll,  and  go  on ;  but  if  he  dislikes  it,  he  would  say :  '  Let  me  under- 
stand how  this  is;  whether  really  there  has  been  that  sort  of  hearti- 
ness and  kindness  which  I  did  not  know  of.  I  did  not  know  you 
were  so  kind  as  giro  me  the  yote ;  but  if  thero  is  the  least  degree  of 
understanding  that  I  am  to  vote  for  any  kind  of  character  you  may 
put  up  at  the  next  election,  from  my  notion  of  honour  with  regard  to 
you,  I  will  not  take  it'  I  do  not  think  a  vote  of  this  kind  can  pass 
from  one  gentleman  to  another  without  ite  being  well  understood. 
Sometimes  it  may  be  understood  from  circumstances.  I  should  think 
it  wonld  be  better  if  it  was  a  little  more  explidtly  understood  in 
general.  What  does  it  amount  to  ?  If  it  is  out  of  the  reach  of  all 
poenble  enquiry,  there  let  it  lie.  If  you  will  not  let  it  so  lie, — as  many 
proofs  88  I  can  get  I  will  get ;  and  what  I  cannot  get  at  I  will  not 
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1790.        decide  upon ;  but  I  will  go  as  far  as  I  can.     Therefore  do  not  en- 

tertain  an  idea,  that  I  hare  a  notion  that  the  way  prescribed 

FORBES  jQ{|y  Qot  be  in  accordance  with  the  law  of  Scotland ;  and  if  what 
I  decide  is  the  law  of  Scotland,  it  must  stand  till  somebody 
thinks  proper  to  alter  it.  And  as  to  the  question,  whether  the  piin- 
ciple  of  it  fail,  I  am  rerj  &r  from  being  one  of  those  who  examine 
into  the  principles  for  the  sake  of  overturning  the  constitution  of  any 
place ;  much  less  of  a  country  that  has  flourished  for  so  many  ages, 
and  has  risen  to  that  height  of  greatness  and  prosperity  under  that 
constitution.  I  should  take  him  to  be  a  bold  man  that  would  under- 
take, upon  any  abstract  proposition  whaterer,  to  new  model  the  con- 
stitution of  a  country  under  such  principles  as  these,  unless  he  can 
state  that  these  principles  are  false.  I  give  no  opinion  upon  that 
subject.  The  humble  advice  I  propose,  goes  upon  as  perfect  a  con- 
viction as  any  solid  reason  can  establish,  that  I  am  speaking  the  law 
of  Scotland,  and  not  from  any  private  zeal,  or  public  wishes,  or  any 
private  objects  upon  that  subject.  In  consequence  of  which,  I  move 
your  Lordships  to  reverse  the  interlocutor,  and  to  declare  that  the 
defendant  shall  confess  or  deny  the  truth  of  the  several  matters  con- 
tained in  the  averments." 

It  was  ordered  and  adjudged,  that  the  interlocutor  com- 
plained of  be  reversed  ;  and  it  is  further  ordered,  that 
the  respondent  do  confess  or  deny  the  averments  in 
the  appellants'  pleadings. 

For  Appellants,  Tho.  JErskine,  Alex.  Wight. 
For  Respondent,  Sir  J.  Scotti  Wm.  Tait. 


William  Waddel  of  Easter  Moffat,  uni-  ^ 

versal    disponee   of   Wm.   Waddel  of  >  Appellant ; 
Calderhead.  .        .        .        .         ) 

Elizabeth,  A  ones  &  Ann  Waddels,  Sis- 
ters of  the  Deceased  Henry  Waddel, 


Respondents. 


House  of  Lords,  20th  Dec.  1790. 

Proof — ^Evidence — Borbowed  Monet. — A  party  held  no  vouchen 
or  documents  of  debt,  for  sums  of  money  lent  to  his  brother.  The 
only  evidence  of  these  being  some  jottings  in  the  brothers  ac- 
count book,  and  other  separate  accounts. — Held,  that  these  were 
not  sufficient  evidence  to  support  the  claim  made  after  the  death 
of  both. 

This  was  an  action  raised  by  the  appellant,  against  the 
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respondents,  representatiTes  and  executors  of  the  deceased       1790. 

Henry  Waddel,  for  the  sum  of  £3438.  17b.  with  the  legal   

interest  thereof,  &c.,  conform  to  the  deceased  Henry  Wad-     ^^^^^^ 
del's  account  books,   pocket  books,  and  other   writings,    waddxls. 
which  belonged  to  the  said  deceased  Henry  Waddel,  all  in 
the  possession  of  the  respondents. 

It  was  stated  that  William  Waddel  had  been  in  the  prac- 
tice of  lending  large  sums  of  money  to  his  brother  Henry, 
without  taking  any  Toucher  or  document  of  debt  for  them. 
In  return^  Henry  was^to  pay  4  per  cent,  interest ;  but  it  was 
alleged  that  Henry  lent  out  this  money  along  with  his  own, 
and  made  it  yield  5  per  cent.  At  the  close  of  the  year 
1773  an  account  was  exhibited,  in  the  handwriting  of  Hen- 
ry, showing  a  balance  due  William  Waddel  of  £784.  4s.  Id., 
and  between  that  time  and  1782,  Henry  had  receiyed  other 
sums  amounting  to  £1222. 10s.  lOd. 

Bat  such  being  the  unbounded  confidence  placed  by  Wil- 
liam in  his  brother  Henry,  no  Touoher  or  acknowledgment 
was  taken  by  him  for  these  sums.  William  even  executed 
a  settlement  in  his  favour,  which  was  destroyed  before  his 
death,  and  one  executed  in  favour  of  the  appellant,  his  ne- 
phew, and  son  of  George  Waddel  of  Easter  Mofiat,  the  elder 
brother  of  William  and  Henry. 

On  a  special  call  to  that  effect,  the  Lord  Ordinary  order-  ^ec.  4, 1784. 
ed  ^  the  defenders  to  exhibit  and  produce  in  this  process 
"  the  whole  writings,  account  books,  and  jottings  libelled  on 
'*  and  called  for  by  the  pursuer." 

After  the  record  was  made  up  and  closed  upon  these 
productions,  the  Lord  Ordinary  pronounced  this  interlocu- 
tor:— **  Finds  that  the  jottings  and  accounts  founded  on  Dec.  23, 1786. 
'^  by  the  pursuer,  do  not  afford  any  evidence  that  Henry 
*'  Waddel  was,  at  the  time  of  his  death,  indebted  to  his 
*^  brother ;  therefore  assoilzies  the  defenders,  and  decerns." 

The  appellant  lodged  a  representation  against  this  inter- 
locutor, and  insisted  that  the  commissary  clerk  of  Glasgow 
should  be  ordained  to  transmit  a  trunk  belonging  to  the  de- 
ceased Henry  Waddel,  containing,  in  particular,  a  made  up 
account  of  sums  received  from  William  Wac^del,  and  other 
papers.  The  Lord  Ordinary  granted  this  request  '*  forJal7  23,1786. 
"  recovering  the  account  said  to  have  been  made  up  by  the 
"  late  William  Waddel." 

Upon  these,  it  was  contended  for  the  appellant,   that    ' 
though  be  was  not  possessed  of  any  documents  signed  by 
Henry  Waddel,  yet  his  claim  was  supported  by  the  most 
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1790.       unezoeptionable  eyidenoe,  the  written  aeknowledgmentB  of 

Henry  himself,  found  after  his  death,  locked  up  in  his  re- 

wAODCL  pogiiories.  There  were  produced  two  books  kept  by  Hesry 
wjkDDBu.  Waddel ;  the  one  a  receipt  book,  in  a  part  of  which  he  en- 
tered the  interest  of  the  money  lent  out  by  him  as  it  was 
received,  and  the  principal  sums  when  paid,  generallj  men- 
tioning the  uses  to  which  these  last  were  applied ;  and  in 
another  part  of  the  book  he  entered  the  receipt  of  his  rents. 
The  other  book  was  an  account  book,  the  only  ledger  Henry 
kept,  in  which  he  opened  accounts  with  his  clients.  In  this 
last  book  there  was  an  account  opened  with  his  brother 
William^  commencing  2d  July  1755,  ending  1 759,  and  dis- 
charged thus :  "  28th  Nov.  1759,  Received  from  Wm.  Wad- 
''  del  of  Pepperhills  £12.  Is.  6d.  in  iiill  of  all  demands  I  can 
"  charge  him  on  any  account." 

There  was  next  engrossed  in  this  book  several  soms 
marked  ^  borrowed  from  you/'  between  31st  July  1760  and 
*<  4th  August  1761,  amounting  to  £250. 

These  entries  in  Henry's  book  were  deleted  by  scorings 
drawn  through  them. 

The  next  account  opened  for  William  Waddel,  had  the 
words  "  borrowed  from  you,"  and  in  it  the  several  sums 
lent  from  26th  Nov.  1764  to  8th  June  1782,  amounting  to 
£2056. 10s.  3d,  were  respectively  stated. 

There  was  also  the  account  on  separate  paper,  which 
brought  out  the  balance,  after  deductions,  of  £784.  4s.  Id., 
as  above  mentioned,  commencing  3d  December  1761,  and 
ending  8th  January  1773. 

The  respondents  answered,  that  these  were  not  sufficient 
evidence  that  the  sums  of  money  libelled  were  borrowed  by 
the  deceased  Henry  Waddel  from  his  brother  William,  and 
that  the  whole  case  rested  therefore  on  certain  suppositions 
and  conjectures  emanating  from  the  appellant.  That,  in 
point  of  law,  the  book  and  accounts  kept  by  Henry  was  not 
sufficient  to  support  such  a  demand.  The  book  was  not  a 
formal  or  accurate  ledger,  but  a  small  pocket  book,  relating 
to  Henry's  business  as  an  agent. 
Jan.  20  1789.     "^^^  Court  adhered  to  the  Lord  Ordinary's  interlocutor, 

Feb.  JO, notwithstanding  two  reclaiming  petitions. 

Mar.  3,  Against  these  interlocutors  the  present  appeal  was  brought 

to  the  House  of  Lords. 

Ai'ter  hearing  counsel. 

Lord  Cha2VCBi.lob  Thurmw  said,^ 
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*'  Ht  Lobds,  1790. 


**  I  must  lay  aside  all  the  computations  and  comparisons  of  William  jj^rrKST  &c. 
aod  Henry  Waddel's  fortunes,  and  the  allegations  as  to  abstraction  v. 

or  concealment  of  papers,  no  such  thing  having  been  proved.  That  ^^^^^»  ^^' 
the  sole  question  was,  Whether  Henry *s  account  pocket  book,  and 
the  paper  containing  the  account  in  1773^  were  evidence  to  support 
the  demand  ?  That  they  afforded  strong  ground  of  suspicion  that 
Henry  died  possessed  of  William's  money  to  a  considerable  amount, 
ims  beyond  all  question;  but  I  cannot  consider  these  documeftts 
as  amounting  to  l^al  evidence.  It  was  not  this  cause  alone  which 
he  had  to  consider,  but  the  danger  of  such  a  precedent  of  introduc- 
ing loose  evidence.    He  therefore  moved  to  affirm.** 

It  was  therefore  ordered  and  adjudged  that  the  interlo- 
cutor complained  of  be  affirmed. 

For  Appellant,  R,  Dundas,  Thomas  Macdcmald. 
For  Respondents,  J.  Anstruther,  Wm,  Adam, 


[Mor.  p.  4949.] 

Hbnrt  Jaffrbt  and  Others,  Partners  of  ^ 
the  Stirling  Banking  Company,  (Stein's  >  Appellants ; 
Creditors,)  .        .        •        •         ) 

Messrs.  Allan,  Stewart  &  Co.,  Respondents. 

House  of  Lords,  23d  Dec.  1790. 

Bakkruptct —  Sale — Deltvbrt — RESTiruTioif — Fraud — Stop- 
ping nf  Transitu^ — A  partjr,  a  distiller,  had  entered  into  a  bar- 
gain for  the  purchase  of  an  extensive  quantity  of  grain  from  the 
respondents^  while  he  was  verging  towards,  and  on  the  eve  of 
bankruptcy.  The  grain  was  furnished;  and,  up  to  the  date  of 
the  bankruptcy,  between  20  and  30  cargoes  stood  thus:  I.  The 
greatest  quantity  was  delivered  more  than  three  days  before  bank- 
ruptcy ;  2.  Several  cargoes  were  delivered  within  the  three  days  of 
bankruptcy;  and,  3.  At  the  date  of  his  becoming  bankrupt, 
several  cargoes  had  arrived  at  the  port  of  delivery,  but  were  not  then 
landed,  but  lay  in  the  ships  before  being  carried  to  the  ware- 
house of  the  buyer.  The  respondents  claimed  restitution  of  the 
whole ;  in  regard  to  the  first,  on  the  ground  of  presumptive  fraud. 
In  regard  to  the  second,  on  the  ground  of  positive  fraud ;  and 
in  le^od  to  the  third,  on  the  ground  of  their  right  to  stop  in  tran^ 
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sUu  on  emerging  bankruptcy.     Held,  that  ihej  were  not  entitled 

_  to  reBtitution  of  what  was  delivered  more  than  three  days  before 

JAFPRET   &c.     l>ankruptcy ;  but  that  they  were  entitled  to  restitution  of  that  de- 

9.  *  liyered  within  three  days  of  bankruptcy,  as  well  as  that  taken 

ALLAN,  &c.       possession  of  on  board  of  the  ships  at  the  port  of  delivery.      Re- 

yersed  in  the  House  of  Lords,  and  held,  that  there  were  no  cir- 
cumstances inferring  presumptive  fraud,  or  fraud  of  any  kind,  in 
this  case,  and  that  the  fact  of  goods  delivered  within  three  days  of 
bankruptcy  is  not  per  se  a  circumstance  from  which  fraud  may  be 
inferred :  and  case  remitted  back  to  Court  of  Session,  to  take  evi- 
dence and  hear  parties  further  on  the  point  of  stopping  tn  trantUu 
in  regard  to  the  grain  at  the  port  of  delivery. 

For  a  considerable  time  preTious  to  his  bankruptcy,  James 
Stein,  late  distiller  in  Kilbagie»  had  been  carrying  on  an  ex- 
tensive trade,  bat,  unknown  to  any  one,  under  great  diffi- 
culties; so  much  so,  that  he  had  communicated  to  his  ne- 
1787.  phew,  an  intention  to  stop  payment  in  July  1787.  In  Sep- 
tember, to  the  same  party,  he  says  by  letter,  **  I  have 
*'  £32,500  to  pay  this  and  next  month.  I  am  really  diffi- 
"  culted  about  it."  In  October  he  writes  that  he  is  £5000 
short  for  the  week,  and  adds,  "  he  must  absolutely  stop 
*^  payment."  In  order  to  keep  up  his  credit,  the  circula- 
tion of  bills  was  resorted  to,  aided  by  a  plan  of  raising  up 
two  nominal  companies  for  that  purpose.    It  was  in  these 

Oct.  31,1787.  circumstances,  and  of  this  date,  that  he  entered  into  a  con- 
tract with  the  respondents,  whereby  the  latter  were  to  sup- 
ply him  with  all  their  grain  at  seven  months  credit.  They 
were  then  ignorant  of  his  situation,  which  he  managed  to 
conceal  from  them.  It  appeared  in  February  following  that 
a  bill  was  passed  making  alterations  on  the  distillery  laws 

Feb.  19,1788.  ^'^Icul&^^d  to  injure  distillers  in  general,  and  on  the  19th 
February  a  cow  was  sent  him  by  the  minister  of  Alloa  for 
purchase,  but  this  is  returned,  stating,  **  On  account  of  the 
''  distillery  laws  he  has  this  day  curtailed  his  operations." 

Feb.  23,1788.  Mr.  Stein  finally  stopped  payment  on  23d  Feb.  1788. 

Between  October  1787  and  23d  Feb.  1788,  the  respond- 
ents had  supplied  him  with  20  or  30  cargoes  of  grain.  At 
the  time  of  the  bankruptcy,  four  cargoes  not  then  landed, 
but  lying  in  the  ships  at  the  port  of  delivery,  were  taken 
possession  of  by  the  respondents,  and  of  other  cargoes  part 
was  landed  on  7,  12,  13,  18,  19,  20,  21,  22,  and  23  Feb. 
When  these  were  shipped  off,  the  respondents  usually  took 
bills  of  lading  in  their  own  name,  and  indorsed  them  to  the 
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bankropt,  who  got  a  bill  in  return  at  seven  months.     The       1790. 
last  cargo  was  shipped  on  4th  February,  and  next  day  they 


got  from  Stein  a  bill  at  7  months  date  for  the  amount.  Ja^ffbet,  &c. 
The  questions  were,  1.  Whether  the  respondents  were  entitl-  allak,  &c. 
ed  to  restitution  of  the  grain  delivered  within  three  days  of 
bankruptcy,  on  the  ground  of  presumptive  fraud,  arising  from 
eoncealed  bankruptcy;  2.  Whether  they  were  entitled  to 
restitution  of  grain  delivered  more  than  three  days  prior  to 
bankruptcy,  from  actual  fraud  inferred  from  the  circumstances 
of  the  case ;  and,  3.  Whether  the  creditors  (appellants)  were 
entitled  to  have  the  grain  taken  possession  of  by  therespon- 
denta  at  the  port  of  delivery  restored  to  them  ? 

The  Court  found  *'  the  petitioners  (respondents)  entitled  Dec.Sand  11, 
"  to  restitution  of  the  grain  delivered  by  them  into  the 
**  granaries  of  James  Stein,  within  three  days  of  the  23d  Feb. 
"  1788,  when  he  stopped  payment,  and  which  then  remain- 
"  ed  in  his  possession  unmanufactured."     And  "  appointed 
"  them  to  give  in  a  condescendence,  specifying  the  particu-  ^^-  ^»  1788. 
"  lar  acts  inferring  fraud,  upon  which  they  found  their  claim 
''  of  restitution  of  the  grain  delivered  to  the  bankrupt  more 
"  than  three  days  prior  to  the  bankruptcy."     On  reclaiming  Mar.  3  and  4, 
petition,  this  interlocutor  was  adhered  to.  1789. 

The  appellants  petitioned  the  Court,  praying  that  the  four 
cargoes  seized  and  taken  possession  of  by  the  respondents 
ought  to  be  restored  to  the  creditors  ;  but  the  desire  of  this 

petition  was  refused.  ^*'l789!^  ^' 

The  respondents  then  gave  in  their  condescendence,  which 
stated,  that  they  had  access  to  the  books  and  letters  of  the 
bankrupt,  and  were  prepared  to  establish  fraud,  from  the 
facts  which  they  disclosed.  They  quoted  passages  from 
several  letters,  leading  to  the  suspicion  of  fraud ;  and  stated 
that  they  would,  if  aUowed,  prove  others.  They  also  offered 
to  prove  various  acts  of  fraud,  or  facts  and  circumstances  in- 
ferring it,  by  the  oaths  of  witnesses,  and  also  to  instruct  the 
extent  of  the  bankrupt's  insolvency  at  different  periods,  from 
all  which,  fraud  of  three  different  kinds  would  be  established. 
1.  Fraud  in  taking  the  goods  with  a  deliberate  intention  never 
to  pay  them  ;  2.  Fraud  by  positive  acts,  and  efforts  resorted 
to  for  deceiving  the  respondents  as  to  their  credit ;  3.  Fraud, 
consisting  of  falsehood,  deceit,  and  imposition,  employed  by 
an  insolvent  party  to  prevent  his  credit  in  general  from 
failing. 

The  Court,  of  this  date,  found  "  the  facts  and  allegations  Mar.  6, 1789. 
"  stated  in  the  condescendence  are  not  relevant  to  infer 
VOL.  in.  o 
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1790.       **  fraudy  so  as  to  entitle  Messrs.  Allan,  Stewart  and  Company 

"  to  restitution  of  the  grain  delivered  by  them  more  than 

y/     '  <<  three  days  prior  to  the  bankruptcy  of  James  Stein ;  and 
ALLAN,  &c.   «« therefore  refuse  a  proof  thereof." 

The  appellants  appealed  to  the  House  of  Lords  against 
these  interlocutors,  in  so  far  as  they  gave  restitution  of  the 
grain  within  three  days  of  bankruptcy ;  and  also,  in  so  far  as 
their  petition  was  refused  for  having  the  four  cargoes  of 
grain  restored  which  were  taken  possession  of  by  the  re- 
spondents after  the  arrival  of  the  ships  at  the  port  of  delivery. 
A  cross  appeal  was  brought  by  the  respondents  against 
the  last  quoted  interlocutor  of  5th  March  1789,  finding  the 
facts  and  circumstances  condescended  on  not  relevant  to  in- 
fer iraud,  so  as  to  entitle  to  restitution  of  that  delivered  more 
than  three  days  before  the  bankruptcy. 

Pleaded  for  the  Appellants, — A  contract  of  sale,  followed 
by  delivery  of  the  goods,  as  in  this  case,  operates  as  a  com- 
plete transfer  of  the  property;  and  the  seller,  once  this 
transfer  is  completed,  can  have  no  lien  or  security  for  pay- 
ment 'of  the  price,  even  although  he  may  have  been  deceiv- 
ed by  trusting  to  one  who  knew  he  was  insolvent,  and  pro- 
bably would  never  pay.  In  this  there  is  no  fraud.  There 
is  no  fraud  in  a  merchant's  going  on  in  trade  as  long  as  he 
can — no  fraud  in  concealing  his  difficulties,  and  no  art  or 
deception  used,  while  he  merely  struggles  on  to  the  last. 
The  doctrine,  that  any  thing  done  within  three  days  of 
bankruptcy,  entitles  to  restitution,  is  therefore  not  to  be 
supported,  because  of  the  advanced  stage  of  commerce,  and 
of  the  injury  that  it  may  do  to  the  general  body  of  credi- 
tors— to  the  benefit  and  advantage  of  a  particular  creditor. 
In  entering  into  such  contracts,  the  seller  must  undergo 
the  usual  risks  of  the  party  with  whom  he  deals.  It  is  not 
U8ual  to  ask  the  purchaser  if  he  is  solvent;  nor  for  the  pur- 
chaser to  explain  any  thing  injurious  to  his  own  credit. 
There  is  no  authority  except  Inglis  v.  Cave,  Diet.  vol.  i.  p. 
836,  for  holding  that  transactions  entered  into  within  three 
days  of  bankruptcy,  are  void  on  presumed  fraud.  But,  sup- 
posing that  to  be  the  law,  it  could  not  apply  to  this  case, 
where  the  contract  had  been  entered  into  on  31st  Oct.,  and 
the  last  sale  sent  off  on  4th  Feb.  following.  Tet  the  case 
founded  on  stands  alone,  unsupported  by  any  other  authori- 
ty ;  and  the  presumption,  that  goods  delivered  within  three 
days  of  bankruptcy  have  been  fraudulently  purchased,  has 
no  foundation  in  the  law  of  Scotland,  and  is  not  referred  to 
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bj  the  institutional  writers.     This  being  the  case,  in  refer-       1790. 
ence  to  the  grain  within  the  three  days^  the  conclnsion  is 


inevitable  with  reference  to  that  delivered  more  than  three '^"*"^»*^^' 

■A 

days  prior  to  the  bankruptcy.  And,  in  regard  to  the  cargoes  allan  &c. 
taken  possession  of  after  amval  at  the  port  of  delivery,  and 
while  on  shipboard,  the  appellants  submit  that  the  bill  of 
lading  being  indorsed  to  the  bankrupt,  and  the  transit  being 
at  an  end,  delivery  was  completed,  and  therefore  they  were 
entitled  to  have  these  restored. 

Pleaded  for  the  Respondents. --The  rule  of  restitution  of 
goods  delivered  intra  triduum^  or  restoring  to  the  seller 
what  he  has  delivered  to  the  insolvent  purchaser  qui  cedit 
foro^  or  becomes  bankrupt  within  three  days  after  delivery, 
is  a  fixed  point  in  the  law  of  Scotland.     Bankton  says :  ^<  It 
"  has  already  been  observed,  that  when  a  person,  knowing 
"  himself  to  be  insolvent,  buys  goods  on  trust,  the  seller  is 
"  preferable,  as  to  the  property  of  such  goods,  to  the  buyer's 
"creditors;  but  this  preference  is  restricted  to  the  goods 
"  received  within  three  days  of  the  bankrupt's  going  aside 
**  by  absconding,"  &c.     This  rule  is  founded  on  a  legal  pre- 
sumption of  fraud,  and  the  doctrine  in  Bankton  and  Cave's 
case  was  recognized  and  repeated  in  Shepherd  v.  Campbell 
and  Robertson  in  1775,  where  the  doctrine  of  presumptive     House  of 
fraud  was  given  effect  to.     So  that  it  is  erroneous  to  state,  g  yj*!^  ^^^ 
as  the  appellants  do,  that  the  presumption  intra  triduum  ante.  vol.  ii. 
rested  entirely  on  the  authority  of  a  single  case.    Here  the  P'  ^^^' 
date  of  the  delivery,  and  not  the  date  of  the  bargain  or 
contract,  is  to  be  considered,  and  therefore  whatever  was 
delivered  within  the  three  days  of  bankruptcy,  the  respond* 
ents  ought  to  have  restitution  of,  as  on  presumed  fraud. 
And  in  regard  to  the  actual  fraud,  so  as  to  entitle  the  re- 
spondents to  restitution  of  that  delivered  more  than  three 
days  prior  to  the  bankruptcy,  this  affords,  beyond  all  doubt 
in  law,  a  good  ground  of  restitution.     The  question  is,  have 
there  been  actual  fraud  in  this  case  ?     If  the  whole  circum- 
stances stated  in  the  condescendence  were  proved,  there 
could  be  no  doubt  of  actual  fraud.     They  were  induced  to 
enter  into  the  contract  upon  the  representations  of  Smith, 
Stein's  active  agent,  that  Stein   was  worth  £50,000  or 
£60,000,   while  in   fact  he   was  not   worth  one  shilling. 
Smith's  oath  would  have  proved  this,  had  it  been  allowed, 
and  the  banker's  account  shown  by  Stein  and  Smith  to  in- 
duce the  belief  that  he  was  of  substantial  credit,  would  also 
have  established  the  same  fact. 
After  hearing  counsel, 
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1790.  Lord  Chamobllor  Thurlow  : 


^kriuEY,kc.     (f  My  Lords, 

V. 

'  *^  I  reject  the  rule  of  pr^umptive  fraud  in  tliU  case,  because,  af- 

ter attentirelj  examining  the  adjudged  cases  relied  on,  in  support  of 
the  judgment  of  the  Court  of  Session,  I  cannot  perceive  that  the 
Court  have'erer  proceeded  on  that  positire  rule,  which  the  sellers 
had  contended  to  be  now  fixed  law.  It  is  rather  mj  opinion,  from 
the  examination  of  those  cases,  that  the  Coort  had  considered  the 
failure  within  three  days  as  one  circumstance  only,  from  which  fraud 
might  be  presumed^  but  not  as  that  from  which  singly  fraud  was  to 
be  absolutely  inferred,  though  other  circumstances  might  show  there 
was  none.  In  the  present  casCy  there  was  not  a  single  circumstance 
condescended  upon,  which  applied  more  to  the  three  days  immedi- 
ately preceding  the  bankruptcy,  than  to  an  earlier  period,  and  the 
buyer's  failing  within  three  days  after  the  transaction,  or  after  the 
receipt  of  the  goods,  was  not  per  se  sufficient  to  void  the  contract. 
There  were  no  circumstances  condescended  on  whch  inferred  fraud : 
on  the  contrary,  it  seemed  to  be  made  out,  that  Stein  had  no  in- 
tention of  stopping  or  giving  up  his  trade  till  23d  Feb.  1 788  ;  and 
consequently,  till  then,  he  had  a  right  to  make  contracts,  or  to  re- 
ceive goods  delivered  in  performance  of  contracts  previously  made, 
just  as  any  merchant  or  dealer  would  do  in  the  usual  course  of 
trade. 

^'  But  the  question  is.  Whether  the  respondents  (vendors)  were 
entitled  to  stop  certain  quantities  of  grain,  which  were  consigned  or 
forwarded  by  them  to  Stein  the  bankrupt,  before  the  actual  delivery 
to  him,  the  bankruptcy  having  intervened  ?  By  the  law  of  Eng- 
land, and,  as  I  conceive,  by  the  law  of  Scotland  also,  the  shipping  of 
goods  to  one  who  commissions  them,  or  the  delivery  of  them  to 
a  carrier  to  be  conveyed  to  him,  was  a  completed  sale.  But  within 
the  last  hundred  years,  a  rule  has  been  introduced,  from  the  customs 
of  foreign  nations,  that  in  the  case  of  the  vendee's  bankruptcy,  the 
vendor  might  stop  and  take  back  the  goods  in  transitu^  or  before 
they  came  into  the  hands  of  the  vendee ;  and  this  is  certainly  now 
a  part  of  the  law  of  England,  and  I  understand  it  to  be  the  law  like- 
wise of  Scotland.'* 

It  was  therefore  ordered  and  adjudged  that  the  said  in* 
terlocutor  of  the  Lords  of  Session,  dated  the  3d,  and 
signed  the  11th  December  1788,  finding  the  respond- 
ents entitled  to  restitution  of  the  grain  therein  men- 
tioned ;  and  also  the  interlocutor  of  the  said  Lords^ 
dated  the  3d,  and  signed  the  4th  March  1789,  adher- 
ing thereto^  complained  of  by  the  original  appeal,  be, 
and  the  same  are  hereby  reversed.    And  it  is  further 


V. 
JABDINB. 
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ordered  and  adjudged,  that  the  interlocutor  of  the  said       1791. 
Lords,  dated  the  4th,  and  signed  the  5th  March  1789,    -— 
also  complained  of  by  the  said  original  appeal,  be,  and    ^^  »ott« 
the  same  is  hereby  also  reversed^  without  prejudice  to 
the  respondents  in  the  original  appeal  insisting  and 
producing  evidence  to  show  that  they  were  entitled  to 
stop  and  detain  the  grain  consigned  by  them  to  James 
Stein  the  bankrupt  in  transitu,  or  before  actual  delive- 
ry; and  also  without  prejudice  to  the  appellants  in  the 
original  appeal  making  such  objections  thereto  as  they 
shall  be  advised.   And  it  is  hereby^ further  ordered  that 
the  cause  be  remitted  back  to  the  Court  of  Session  in 
Scotland,  to  take  such  evidence,  and  to  hear  the  par« 
ties ;  and  to  do  therein  what  shall  appear  to  them  just 
as  to  that  point.    And  it  is  further  ordered  and  adjudg- 
ed, that  the  said  interlocutor  of  the  said  Lords,  dated 
4th,  and  signed  5th  March  1789,  complained  of  by  the 
cross  appeal,  be,  and  the  same  is  hereby  affirmed. 

For  Appellants,  Ilay  Campbell^  Allan  Maconochie, 
For  Respondents,  A.  Pigotty  Math.  Ross,  Cha.  Bape. 


Maooalanb  Barbarie  De  La  Motte,  Appellant ; 

Sir  Wm.  Jardinb  of  Applegirth,  formerly  ) 
Captain  Wm.  Jardine,  .        .  ]  Respondent. 

House  of  Lords,  25th  Feb.  1791. 

DiYORCE — Paoof — Re-examination  op  Witness. — Where  bribery 
and  malice  were  objected  against  a  witness  adduced,  the  objector 
allowed  a  proof  of  these  before  oath  was  allowed  to  be  put.  A 
party,  after  she  had  adduced  four  witnesses  to  prove  the  above 
objections,  prayed  the  Court,  by  minute,  to  be  allowed  to  re-ex- 
amine these  four  witnesses,  in  order  to  prove  certain  conyersations, 
said  to  have  taken  place  with  James  Spalding,  Margaret  Johnstone, 
and  Thomas  Brockie,  witnesses  for  the  respondent,  about  the  time, 
or  after  they  had  given  evidence  in  the  cause.  Held,  that  this 
was  incompetent,  the  intention  being  to  discredit  the  respon- 
dent's witnesses,  by  proving  those  conversations,  and  the  facte 
besides  not  falling  within  the  conjunct  probation. 

This  was  an  action  of  divorce,  raised  by  the  respondent 
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1791.       against  his  wife,  for  acts  of  adultery  committed  by  her 

with  Lieut  Samuel  Pleydell,  the  respondent's  nephew. 

LA  HOTTB  ^  proof  being  allowed,  in  the  course  thereof,  objections 
were  stated  to  several  witnesses,  in  particular  to  Margaret 
Johnstone,  who  had  been  the  waiting  woman  of  the  respon- 
dent, and  to  James  Spalding  and  Thomas  Brockie,  two  of 
the  men  servants  in  the  family.  The  objections  to  Mar- 
garet Johnstone  were :  1.  That,  before  or  since  the  time  of 
her  being  cited  as  a  witness,  she  had  received  from  the  re- 
spondent, and  others  employed  by  him,  considerable  sums 
of  money  for  giving  evidence  in  the  cause,  and  that  she  had 
been  promised  a  settlement  for  life,  on  condition  of  giving  her 
testimony  against  the  appellant :  2.  That  she  had  repeat- 
ed private  communications  with  the  respondent,  and  those 
employed  by  him,  and  had  desired  information  how  she 
should  depose:  3.  That  she  was  an  ultroneous  witness,  from 
views  of  gain  and  revenge;  that  she  bore  ill  will  and  ma- 
lice against  the  appellant,  and  had  repeatedly  declared,  that 
if  she  were  admitted  as  a  witness,  she  would  ruin  the  appel- 
lant :  4.  That  for  sometime  past,  and  at  this  moment,  she 
is  lodged,  boarded,  and  clothed  at  the  expense  of  the  re- 
spondent, much  beyond  her  station. 

The  objections  to  Spalding  and  Brockie  were  in  these 
words : — "  That  they  have  both  received  money,  or  good 
*'  deeds  and  reward,  for  giving  evidence  in  this  cause,  and 
''  that  both  of  them,  particularly  the  former,  have  given  ad- 
''  vice  and  assistance  to  the  pursuer  in  managing  this  cause; 
"  and,  in  particular,  in  tampering  with  Margaret  Johnstone." 
As  to  Thomas  Brockie,  these  objections  were  afterwards 
judicially  passed  from ; '  but,  as  to  the  others,  the  Commis- 
saries allowed  a  proof  of  these  objections.  Accordingly,  6e- 
fore  these  two  witnesses  were  put  on  oath,  nine  witnesses  were 
examined,  for  the  purpose  of  disqualifying  them.  But  the 
Commissary^  after  proof  and  full  debate  thereon,  found  ''the 
"  proof  brought  insufficient  to  establish  the  charge  of  brib- 
ery or  malice  against  the  said  witnesses,  and  therefore 
allow  them  to  be  examined,  reserving  all  objections  to 
"  their  credibility." 

This  interlocutor  was  acquiesced  in  by  both  parties,  and 
the  witnesses  examined  accordingly  ;  after  which  the  proof 
proceeded,  and  finally  established  the  adultery  against  the 
appellant.  Finding  this  to  be  the  case,  she  betook  herself 
to  the  plea  of  recrimination,  and  after  repeating  a  summons 
to  this  effect,  the  Commissaries  found  no  proof  to  support 
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such  a  plea.     She  then  resorted  to  her  original  plan,  of  at-       1791. 

tempting  to  discredit  the  respondent's  ivitnesses ;  and,  with    

this  view,  she  gave  in  a  minute  and  condescendence,  desiring  ^^  "otte 
leave  to  re-examine  four  persons  whom  she  formerly  adduc-  jabdinb. 
ed  upon  her  proof  of  objections,  by  whom  she  proposed  to 
prove  certain  conversations  said  to  have  taken  place  between 
James  Spalding,  Margaret  Johnstone,  and  Thomas  Brockie, 
witnesses  for  the  respondent,  about  the  time,  or  after  they 
had  given  their  evidence  in  the  cause. 

The  Commissaries  pronounced  this  interlocutor  : — **  In  Aug.29,1787. 
''  respect  the  interrogatories  have  no  connection  with  any 
"  fact  stated  in  the  libeli  and  do  not  fall  within  the  meaning 
"  of  the  conjunct  proof  allowed  to  Mrs.  Jardine,  but  have 
"  DO  other  tendency  than  to  discredit  the  depositions  of  the 
"  witnesses,  setting  up  in  opposition  thereto  a  proof  of  con- 
''  ▼ersations  alleged  to  have  taken  place  among  the  witnesses 
"  after  being  examined;  find  the  interrogatories  incompetent, 
'*  and  refuse  to  put  the  same." 

Thereafter  the  Commissaries  pronounced  decree,  finding 
the  libel  proven,  and  decerned.  This  decree  was  extracted 
when  the  appellant  brought  a  reduction  of  the  decree. 

The  Lord  Ordinary  pronounced  judgment,  repelling  the  Jane]4, 1788. 
reasons  of  reduction,  assoilzied  the  respondent,  and  decern- 
ed ;  and,  on  two  reclaiming  petitions  to  the  Court,  they  ad- «— ^28,- . 

hered.  —29, — — 

These  interlocutors  were  appealed  to  the  House  of  Lords. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellant,  Arch,  Macdonald^  Jos*  Allan  Park. 
For  Respondent,  Sir  J.^  Scott,  T.  Erskine,  Robert  Dallas. 


William  Morehbad,  Esq.,  Appellant ; 

Charles  £dmonstone,  Esq.,  Respondent. 

House  of  Lords,  28th  Feb.  1791. 

Saslnb — Dispensation  Clause — Title — Qualification. — Held, 
tenns  of  dispenfiation  clause  in  a  charter  sufficient  to  authorize 
infeftment  at  the  place  mentioned  in  the  charter,  for  any  part  of 
the  lands,  as  well  as  for  the  whole.     Also,  that  the  yaluation  of 
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1791.  the  lands  havbg  been  fixed  by  a  dearet  of  the  Gommusionen  of 

■  Supply,  the  same  mnst  stand  good,  and  entitle  the  proprietor  to 

xo&BHSAD        ]^  enrolled  as  a  freeholder  of  the  county, 
r. 

EDHONSTONE. 

At  a  meeting  of  the  freeholders  of  Stirlingshire,  held  for 
electing  a  member  of  parliament,  the  foUowing  objections 
were  stated  to  the  respondent's  title  to  be  admitted  to  the  roll, 
viz.  1.  That  the  claimant's  sasine  is  void  and  nnll,  in  respect 
that  the  dispensing  clause  in  the  charter  gave  no  authority 
for  taking  infeftment  at  the  Manor  Place  of  Kilsyth,  quoad 
his  lands;  for  although  it  bears  that  a  sasine  to  be  taken  there 
should  be  sufficient  for  the  whole  lands  and  others  mention- 
ed in  the  charter,  it  contains  no  declaration  that  such  sasine 
should  be  sufficient  for  any  particular  part  of  these  lands; 
2.  The  claimant's  pretended  qualification  is  altogether  no* 
minal  and  fictitious,  and  was  never  intended  to  give  him  a  free 
and  independent  freehold  for  his  own  behoof ;  3.  That,  in  the 
valuation  book,  the  lands  of  Clangor  stand  valued  at  £710. 
188.  Scots ;  and  the  teinds  thereof  at  £100  Scots,  and  al- 
though these  cumulos  were  thrown  together  and  divided  in 
1707  among  the  different  parcels  composing  the  lands  of 
Clangor,  and  which  division  was  approved  of  by  the  Com- 
missioners of  Supply  in  1786,  upon  the  application  of  Sir 
Arch.  Edmonstone,  and  the  different  parcels  of  land  now 
claimed  on  do,  with  the  teinds  thereof,  according  to  this 
decret  of  approbation,  stand  valued  at  £410.  ISs.  4d.  Scots, 
yet  the  titles  produced  by  the  claimant  do  not  give  him 
any  right  whatever  to  the  teinds ;  and,  consequently,  it  does 
not  appear  that  he  is  possessed  of  the  valuation  required  by 
law. 

In  answer,  it  was  stated ;  1.  That  the  clause  of  dispensa- 
tion in  the  charter  did  authorize  the  taking  of  sasine  in  the 
way  that  had  been  done.  Clauses  of  union  and  dispensa- 
tion, when  properly  expressed,  may  support  an  infeftment  in 
a  particular  parcel  of  lands,  although  taken  at  a  place  be- 
yond the  boundaries  of  such  parcel.  The  objection  says,  that 
the  clause  only  allows  infeftment  to  be  taken  of  the  whole 
lands  at  the  Manor  Place  of  Kilsyth,  or  upon  the  ground  of 
any  part  of  the  lands,  but  gave  no  authority  for  taking  infeft- 
ment o(  any  particular  parcel,  except  upon  the  ground  there- 
of. The  bare  perusal  of  the  clause  must  show  this  objec- 
tion to  be  frivolous ;  the  words  "  pro  omni  parte  earundem^** 
certainly  mean,  for  every  or  any  part  of  the  lands ;  and  be- 
ing used  after  the  words  "  pro  dictis  totis  terris,**  plainly'point 
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out  what  was  meant.    It  is  therefore  clear  that  sasine  may  be       ^'^^  ^* 
taken  at  the  Manor  Place  for  the  whole  estate,  and  also  for 
eyery  or  any  part  thereof ;   2.  That  the  qnalification  was  nei-         ^. 
ther  nominal  nor  fictitious;   3.  That  the  valuation  of  theanHONSTOMi. 
lands  was  legally  ascertained  by  a  decret  of  the  Commission* 
ers  of  Supply ;  and,  4.  That  the  objection  as  •to  the  teinds 
was  irrelevant,  as  had  been  determined  in  several  cases. 
Although  his  titles  gave  him  no  right  to  the  lands  and  the 
teinds^  yet  they  gave  him  right  to  the  lands,  with  the  parts, 
pendicles,  and  pertinents,  and  all  the  charters  granted  to 
the  vassals  contain  both  lands  and  teinds,  and  the  vassals 
have  always  been  in  possession  of  both  for  time  past  me- 
mory.   It  will  not  do  therefore  to  attempt,  as  is  here  done, 
to  separate  the  teind  from  the  land,  and  in  this  way  reduce 
the  valuation  below  the  requisite  qualification. 

The  Court  of  Freeholders  sustained  the  objections ;  and, 
on  complaint  to  the  Court  of  Session,  the  Court  pronounced 
this  judgment : — "  repel  the  objection  to  the  complainer's  Dec.  9, 1790. 
"  sasine ;  and  also  repel  the  objection  to  the  valuation  of  the 
'*  complainer's  lands." 

Against  this  interlocutor  the  present  appeal  was  brought. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutor  be  affirmed. 

For  Appellant,  AUx.  Wightj  Sylv.  DouglxM, 
For  Respondent,  George  Fergueon^  J.  CampbelL 

Note. — Another  case,  Muirhead  v,  George  Edmonstone,  was  de- 
tennioed  in  the  same  manner.  Also,  Muirhead  v.  Johnstone  of  Alra, 
detemiined  a  few  days  thereafter. 


Pbtbr  Speirs,  Esq.,  .  Appellant ; 

Sir  Alexander  Campbell,  Bart.>        •  Bespandent. 

House  of  Lords,  5th  March  1791. 

Freehold  QuALiFicATioif  —  Trust  Deed  —  Apparent  Heir's 
Rights. — ^Held,  although  a  deceased  father  had  left  his  whole 
estate  to  tmstees,  who  were  infeft,  that  his  heir  was  still  entitled 

to  be  enrolled  as  possessbg  a  good  freehold    qualification, the 

possession  of  the  trustees  being  for  his  behoof,  and  their  possession 
heiDg  considered  as  his. 

The  respondent  having  claimed  to  be  enrolled  as  a  free- 
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179L  holder  for  the  county  of  Stiriing,  in  order  to  vote  for  the 
election  of  a  member  of  parliament ;  it  was  objected  to  his 
claim,  that  his  father  having  conveyed  his  estate  to  trustees 
CAMPBELL,  for  the  purposes  mentioned  in  the  trust  deed,  he  was  entire- 
ly divested.  To  this  objection  it  was  answered ;  That  the 
trustees  nam^d  by  his  father  had  no  possession  but  for  his 
behoof,  and  that  their  possession  under  their  base  infeft- 
ment  was  to  be  accounted  his  possession  :  that  it  was  a  pro- 
position founded  in  the  words  of  the  act  1681,  c.  20,  that  a 
trust  deed,  though  granted  for  the  behoof  of  creditors,  does 
not  deprive  the  truster  of  his  freehold  qualification,  that 
act  having  expressly  declared,  *^  that  no  person  infeft  for 
"  relief  or  payment  of  sums  shall  have  vote,  but  the  ^ant- 
"  ers  of  the  said  rights,  their  heirs  and  successors"  That  so 
standing  the  case,  the  respondent  would  have  been  entitled 
to  be  enrolled,  although  the  trustees  had  been  publicly 
infeft  upon  a  charter  of  resignation  from  the  crown ;  and, 
multo  magis,  mast  be  so  entitled,  when  it  was  considered 
that  these  trustees  were  only  base  infeft.  It  was  also  ob- 
jected, that  the  valuation  of  the  lands  on  which  he  claimed 
being  below  £400,  he  had  no  right  to  be  enrolled.  It  was 
answered,  that  the  valuation  of  the  Commissioners  of  Sup- 
ply  was  evidence  to  the  contrary,  and  it  must  stand  good 
until  reduced. 

The  Court  of  Freeholders  rejected  his  claim  to  be  put  on 

the  roll ;  and  he  complained  to  the  Court  of  Session.    The 

Dec.  14,1790.  Court  of  Session  found,  '*  that  the  meeting  of  freeholders 

did  wrong  in  refusing  to  put  the  complainer  upon  the  roll 

of  electors  for  the  county  of  Stirling ;  and  therefore  or- 
*'  dain  his  name  to  be  inserted  in  the  roll  in  its  proper 
•*  place."* 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutor  be  af&rmed. 

For  Appellant,  Alex,  Wight,  Sylv.  Douglas. 
For  Respondent,  Geo,  Ferguson,  J.  CampbelL 

*  Opinions  of  the  Judges : 

Lord  President  Campbell. — "  There  are  two  objections ;  1st. 
Title ;  and,  2d.  Yaluation. 

<*  As  to  the  first,  no  want  of  possession.  It  is  a  lucrative  succession, 
though  under  entail  and  trust.  Sir  Alexander  represents  his  fa- 
ther— lives  at  Gargunnock,  and  receives  from  the  trustees  that  por- 
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1791. 


Sir  Jakes  Riddell,  Bart., 
James  Grosset,  Esq., 


BIDDELL 


Appellant ; 
RespondenL  ^' 

^  OB088KT. 


House  of  Lords,  23d  March  1791. 

Leasb — ^Error  in  Substantialibus — Parole. — Circumstances  in 
which  a  lease  of  land  was  entered  into  for  31  years,  specifying  a 
yearly  rent  of  £()00  per  annum,  and  also  a  prescribed  rotation  of 
cropping.  Nothing  was  mentioned  in  the  lease  about  the  number  of 
arable  acres  of  land ;  but  the  tenant  understood  that  there  were,  as 
had  been  represented,  600  acres  of  arable  land ;  and,  as  he  was  taken 
bound  by  the  lease  to  hare  300  acres  in  tillage,  each  year  of  the 
lease,  which  proceeded  on  the  footing  that  there  were  600  acres 
of  arable  land,  he  insisted  that  the  lease  should  be  reduced  and 
set  aside,  in  consequence  of  there  not  being  that  quantity  of  arable 
land  on  the  farm.  The  Court  of  Session  held  him  liable  for  the 
full  rent. — Reyersed  in  the  House  of  Lords,  and  lease  reduced 
and  set  aside,  and  held  him  only  liable  at  the  rate  of  <£450  per  an- 
num for  the  three  years  during  which  he  possessed  the  farm. 

The  respondent  took  in  lease  from  the  appellant,  for  a 
period  of  31  years,  the  house  and  lands  of  Mains,  at  a  year- 


tion  of  the  rent  which  is  allowed  him.  The  entail  dispones  the  es- 
tate in  his  fayour  as  institute ;  and  he  is  apparent  heir  of  inyestiture. 
The  possession  of  the  trustees  is  his  possesion ;  and  civil  possession 
is  sufficient.  But  the  objection  is,  that  his  title  is  defeasable,  as  the 
trastees  may  sell  to  a  purchaser,  who  may  execute  the  procuratory. 
The  renunciation  of  little  consequence,  as  it  only  binds  them  per- 
sonally, and  it  is  not  recorded  in  the  register  of  sasines ;  and  even  if 
it  was,  I  doubt  if  it  be  a  feudal  method  of  securing  Sir  Alexander  in 
the  superiority.  But,  independent  of  this  renunciation,  can  it  be 
said  that  he  is  diyested  of  the  right  of  apparency,  by  a  settlement 
in  his  own  favour,  or,  which  is  the  same  thing,  in  trustees  for  him, 
the  dominium  directum  still  remaining  tn  hereditate  untaken  up  ? 
The  objector  must  be  able  to  show  that  a  trust  conyeyance,  for  the 
purpose  of  management,  and  for  the  heir's  own  behoof,  quoad  the 
reyersion,  is  an  alienation  from  the  heir. 

*^  Sir  Alexander  is  entitled  to  take  a  charter  upon  the  procuratory 
in  the  entail,  or,  which  is  the  same  thing,  as  to  third  parties,  to  be 
•erred  upon  the  former  investitures,  and  so  to  complete  the  feudal 
right  in  his  person,  which  is  not  inconsistent  with  the  feudal  right 
being  also  in  the  trustees.    Query :  Would  not  his  wife  be  entitled 
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1791.  ly  rent  of  £600  per  annum,  the  said  lease  fixing  the  nile  of 
rotation  and  cropping  the  lands ;  and  providing  that  in  each 
year  there  should  always  be  300  acres  in  tillage.   This  com- 
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to  her  terce,  or  to  the  jointure  allowed  by  the  entail,  upon  his  mak- 
ing up  such  titles  ?  Frazer  of  Lorat  in  a  similar  situation.  Sap- 
pose  the  trustees  also  infeft  upon  a  charter  from  the  crown,  would 
this  entirely  denude  him  of  the  feudal  right  of  his  estate,  and  his 
wife  of  the  terce  ?  What  if  Sir  James  was  liring,  and  had  put  his 
estate  under  trust  in  his  own  life,  would  this  have  been  a  good 
ground  for  turning  him  off  the  roll  ?  Case  of  Sir  Lud.  Grant  is  reiy 
much  in  pointy  also  case  of  Crawford  in  Renfrewshire,  who  was  in 
worse  circumstances.  Infeftment  is  really  in  security  till  a  sale 
actually  takes  place,  which  will  of  course  denude  him,  but,  in  the 
meantime,  the  estate  belongs  to  nobody  but  him. 

''  As  to  the  valuation,  the  dirision  in  1740,  if  done  by  a  private 
meeting,  was  done  without  evidence  of  any  kind.  The  procedure  in 
1 753  more  regular,  and  has  continued  the  rule  for  near  forty  years. 
See  case  of  Shaw  Stewart  1780,  Wight,  p.  201,  where  twenty 
years'  acquiescence  was  held  sufficient  against  a  much  worse  oh- 
jection.  But  there  is  no  ex  facie  objection  to  the  decree  of  1753, 
and  therefore  it  must  continue  the  rule  until  it  is  reduced.  The 
original  valuation  was  tit  cumulo^  and  doubt  if  the  division  1 7^^ 
could  be  regarded.  The  Commissioners  of  Supply  entitled  to  act 
to  the  best  of  their  judgment,  and  not  tied  down  to  such  rigorous 
rules." 

Lord  Justicb  Clerk.— ^'^  As  to  the  valuation,  I  mnst  say  that  it 
brought  him  under  £400*  As  to  whether  it  be  null,  may  take  un- 
der consideration  the  valuation  books.  I  incline  to  think  it  was  a 
public  meeting.  But  the  question  in  1753  was,  how  they  should 
proceed?  But,  having  the  whole  before  them,  judge  it  better  to 
take  original  cumulo  valuation.  They  judged  ri^tly.  The  pro- 
ceedings in  1740  were  null  for  want  of  proof.  Supposing  they  had 
been  wrong,  yet,  as  it  has  been  acquiesced  in  for  thirty-seven  years, 
objection  elided." 

Lord  £skqroyb. — '^  The  division  in  1  ^A0  is  clearly  nuD,  but  that 
of  1753  continued  the  rule  for  37  years,  which  bars  objection." 

Lord  Dreqhorn. — ^'  Of  same  opinion." 

Lord  Justicb  Clerk. — ^*  As  to  trust,  I  am  clear  that  there  is  no- 
thing in  the  objection.  In  adjudications,  the  reverser  has  the  sub- 
stantial right  and  interest,  till  the  property  is  evicted.  In  rights  in 
security  the  same  rule  holds. — A  power  to  sell  is  common,  but  makes 
no  difference.  The  possession  of  the  creditors  and  trustee,  is  the 
possession  of  the  truster.  Every  shilling  that  is  uplifted,  goes  to  the 
payment  of  Sir  Alexander's  debt" 

Lord  Monboddo.— ^'  Of  same  opinion." 
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patation  of  300  acres  proceeded  upon  the  footing,  as  stated  by       1791. 
the  tenant,  that  the  ploughable  land  consisted  of  600  acres.      ■ 

The  tenant,  soon  after  entering  the  farm,  discoyered  that  biddell 
there  was  not  more  than  one  half  of  this  quantity  of 
ploughable  land  on  the  farm;  the  other  part  being  in  a 
state  not  fit  for  tillage,  and  consequently,  as  he  stated,  it 
was  impossible  for  him  to  implement  the  conditions  of  the 
lease.  In  consequence,  he  brought  an  action  of  reduction  to 
set  aside  the  lease,  on  the  ground  of  error  in  substantialibus 
of  the  lease,  and  false  and  fraudulent  representation. 

The  landlord  (appellant)  stated,  that  nothing  could  be 
fairer  than  the  manner  in  which  the  whole  bargain  for  the 
lease  was  gone  into. — That  he  had  never  stipulated,  either 
in  the  lease  or  otherwise,  that  the  farm  contained  600 
arable  acres.  The  tenant  came  and  carefully  inspected 
the  whole  lands,  staying  for  a  whole  week,  and  perambu- 
lating the  grounds  day  after  day  to  ascertain  both  the  qua- 
lity and  extent  of  the  land,  and  that  at  the  end  of  that 
period  he  had  expressed  himself  satisfied,  and  had  desired 
to  enter  into  articles  in  regard  to  the  lease  ;*-*had  actually 
written  out  the  agreement  with  his  own  hand,  and  had 
thereafter  a  whole  year  to  think  of  it  before  any  regular 
lease  was  executed  and  signed  between  them. 

To  this  action  were  subsequently  added  another,  at  the 
respondent's  instance,  praying  the  Court  to  declare,  that 
the  rent  of  the  said  lands  of  Mains  and  others,  contained  in 
the  lease,  should  be  £300  yearly  for  the  three  years  during 
which  it  had  been  possessed,  and,  upon  payment  thereof, 
that  he  should  be  freed  and  discharged  of  all  rents  prestable 
by  him,  as  tenant  for  the  said  three  years.  Also  for  £1000, 
in  name  of  damages,  in  consequence  of  the  said  Sir  James 
Riddell  haying,  by  false  and  feigned  representation,  induc- 
ed him  to  enter  into  said  lease,  and  to  come  with  a  large 
family  from  a  foreign  country,  at  a  great  distance,  to  take 
possession  of  the  said  lands  at  considerable  loss  and  ex- 
pense. 

The  appellant  also  brought  an  action,  stating  the  lease. 


Lord  Oabdknstohe. — <*  Of  same  opinion." 
Lord  Eskgrots. — "  Of  same  opinion.** 
Lord  Swinton. — "  Of  same  opinion." 
LoBD  RocKTiLLE. — "  Of  Same  opinion." 

Fide  President  Campbell's  Session  Papers,  Yol.  lix. 


206  CASES  ON  APPEAL  FR03f  SCOTLAND. 

1791.       ^^^  the  several  agreements  therein  contained,  and  praying 
■     that  the  Court  would  order  and  decree  the  respondent  to 


BiDDELL  make  payment  to  him  of  the  rent  of  the  farm  of  Mains,  at 
GR088KT.  the  rate  of  £600  Sterling  per  annum,  in  equal  moieties. 
And  also  to  make  payment  of  the  sum  of  £3  of  additional 
yearly  rent  for  each  acre  he  had  cropped  the  farm  contrary 
to  the  stipulations  of  the  lease,  during  these  three  years,  and 
for  £3000  as  damages  for  failing  to  implement  the  sHpula- 
tions  and  conditions  of  the  lease. 

In  the  course  of  these  suits,  the  landlord  and  tenant  came 
to  an  agreement  to  void  the  lease  for  the  remaining  period 
thereof,  without  prejudice  to  these  actions. 

A  proof  was  allowed,  as  to  the  extent  of  the  arable  land; 
and  as  to  the  tenant*s  having  all  along  understood  that 
there  were  600  acres  arable. 

The  respondent  founded  much  upon  the  fact,  that,  by  a 
plan  and  survey  of  the  lands  made  by  one  McCartney,  it  ap- 
peared there  were  only  290  acres,  1  rood,  35  falls  arable; 
92  acres,  3  roods,  25  falls  meadow ;  86  acres,  23  falls  doubt- 
ful. In  all,  amounting  to  439  acres,  2  roods,  3  falls.  These 
facts  were  also  spoken  to  by  wit'nesses. 

On  the  other  hand,  the  appellant  contended  that  the  re- 
spondent had  failed  in  proving: — **  That  he  had  understood, 
or  been  made  aware  there  were  600  acres  of  arable  land ; 
that  he  proceeded  to  crop  the  lands  upon  that  footing:  Or 
that,  in  fact,  there  was  not  more  than  one  half  of  that  num- 
ber of  arable  acres  on  the  whole  farm. 
Dec.l8, 1789.     The  Court,  of  this  date,  pronounced  this  interlocutor : 

"  Conjoin  with  the  process  of  reduction,  the  relative  pro- 
"  cesses  brought  at  the  instance  of  James  Grosset,  the  pur- 
**  suer,  against  Sir  James  Riddell ;  and  also  the  process  at 
**  the  instance  of  Sir  James  Riddell  against  James  Grosset ; 
**  and  having  advised  the  state  of  these  conjoined  processes, 
"  with  the  testimony  of  the  witnesses  adduced,  writs  pro- 
'*  duced ;  the  Lord's  assoilzie  Sir  James  Riddell  from  the 
"  process  of  reduction  ;  Find  James  Grosset  is  not  entitled 
*'  to  any  abatement  of  the  stipulated  rent,  for  the  three 
**  years  during  which  he  possessed  the  farm  in  question ; 
''  and  assoilzie  Sir  James  Riddell  from  the  claim :  Find  that 
'*  Sir  James  Riddell  is  not  entitled  to  interest  on  the  arrears 
of  said  rent,  nor  to  damages  or  penalties,  and  assoilzie  Mr. 
Grosset  accordingly.  Find  no  expenses  due  to  either 
Jftn,27, 1790.  •*  party." — On  reclaiming  petition  the  Court  adhered. 

Against  these  interlocutors  the  appellant  brought  an  appeal, 
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in  so  far  as  they  refused  him  interest  on  the  rents  as  they 
became  due,  damages,  or  the  penalties  in  lieu  thereof,  and 
the  expenses  of  process.    And  the  respondent  entered  a  v. 

cross  appeal  against  so  much  of  the  said  interlocutors  as  o^ossei'* 
assoilzies  Sir  James  Riddell  from  the  process  of  reduction, 
and  finds  that  he  is  not  entitled  to  any  abatement  of  stipu- 
lated rent  for  the  three  years.  And  also,  in  so  far  as  they 
do  not  find  him  entitled  to  damages  and  expenses  of  pro- 
cess. 

Pleaded  for  the  Appellant. — 1.  The  pursuer,  Grosset,  hav- 
ing abandoned  and  given  up  his  original  pleas  of  fraud  and 
imposition,  the  Court  did  wrong  in  allowing  a  parole  proof, 
io  opposition  to  the  evidence  of  the  written  contract  of  lease, 
it  being  a  principle  recognized  in  law,  and  confirmed  by  your 
Lordships'  decisions,  that  where  a  contract  or  agreement 
has  been  fairly  entered  into,  and  legally  executed,  no  parole 
proof  shall  be  admitted  to  contradict  the  terms  of  such  con- 
tract or  agreement.  The  proof  therefore  ought  to  be  laid  out 
of  thecause,  and  the  case  judged  of  according  to  what  appears 
on  the  face  of  the  lease.  Now,  one  clause  in  that  lease,  be- 
ddes  stipulating  a  rent  of  £600  per  annum,  also  stipulated  four 
shillings  of  penalty,  for  each  pound  of  principal  in  which  he 
failed  in  payment  of  said  rent,  as  also  the  legal  interest  of  the 
said  rent  from  and  after  the  said  terms  of  failure.  This  being 
a  fixed  and  certain  covenant,  the  interest  and  penalty  is  as 
much  due  to  the  appellant  as  the  rent  itself.  And  so,  in  like 
manner,  is  the  stipulation  of  £3  per  acre,  for  every  acre  that 
was  cropped  contrary  to  the  rotation  laid  down  in  the  lease, 
in  consequence  of  the  respondent  not  pursuing  the  mode  of 
husbandry  laid  down  therein.  Besides,  the  appellant  con- 
ceives, he  is  well  entitled  not  only  to  the  penalty  of  £1000, 
stipulated  by  the  lease  for  breach  of  covenants,  but  also  to 
expenses  of  process.  The  respondent  set  out  with  an  al- 
legation of  fraud,  which  he  afterwards  abondoned.  He  has 
failed  to  prove  the  smallest  article  which  he  alleged  as  to 
the  extent  of  the  arable  land  or  otherwise,  and  therefore 
costs  ought  to  fall  on  him.  2.  As  to  the  cross  appeal,  the 
Court  were  unanimous  that  there  were  no  grounds  for  void- 
ing the  lease.  Whether  he  might  have  been  mistaken  in 
the  quantity  of  the  arable  land  is  not  the  question.  The 
agreement  for  the  lease  was  fairly  and  deliberately  made. 
Mr.  Grosset,  his  son,  and  Mr.  Theed,  were  four  days  on  the 
farm,  examining  it  with  the  utmost  care  and  attention ;  he 
himself  made  the  offer  of  the  rent,  and  drew  up  the  agree- 
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1791.       ment,  and  there  was  an  interval  of  12  months  between  the 

— ..  commencement  of  the  treaty  and  his  executing  the  lease, 

RiDDBLL     during  all  which  time  he  had  it  in  his  power  to  make  any  fur- 
GR068ET.     ^^^^  inquiries  he  might  think  necessary. 

Pleaded/or  the  Respondent, — If  the  matters  bad  remained 
on  the  footing  they  were  when  the  respondent  commenced 
his  action  of  reduction,  the  lease  must  have  been  set  aside, 
on  account  of  the  error  in  the  substance  of  the  contract,  or 
because  what  the  appellant  professed  to  let,  and  the  respon* 
dent  to  take,  did  not  exist.  That  this  is  founded  in  the  prin- 
ciples of  the  law  of  Scotland,  was  laid  down  by  all  the  judges, 
and  that  the  doctrine  applied  to  the  facts  in  this  case,  was 
allowed  by  them  aU,  one  only  excepted.  The  subject  mat- 
ter of  the  contract  was  a  farm,  in  which  there  were  includ- 
ed 600  acres  of  arable  ground,  capable,  in  the  usual  course 
of  husbandry,  of  being  cropped  and  managed  in  the  way 
pointed  out  by  the  lease.  The  covenants  with  respect  to  the 
succession  or  rotation  of  cropping,  with  the  limitation,  thcU  not 
above  300  ctcres  were  to  be  in  tillage  in  any  one  year,  neces- 
sarily imply,  that  there  were  600  arable  acres.  Four  years  of 
culture  were  to  be  succeeded  by  four  years  of  hay  or  pas- 
ture, and  therefore  it  is  demonstrably  plain,  that  the 
grounds  so  converted,  must  have  been  meant  to  be  supplied 
by  an  equal,  or  nearly  equal  quantity  to  be  put  under  crop, 
otherwise  the  stock  and  occupation  of  the  farmer  ^must  have 
been  changed  every  four  years.  Now,  is  it  any  refutation  of 
this  to  observe,  that  there  was  no  obligation  on  the  tenant 
to  have  constantly  300  acres  under  crop,  and  that  the  rota- 
tion might  have  been  followed  though  the  arable  lands  were 
much  under  600  acres,  or  with  any  given  number?  When 
it  is  considered  that  the  mode  of  cultivation  was  in  favour  of 
the  lessor,  in  order  to  keep  the  whole  in  a  regular  course 
of  husbandry,  and  to  insure  its  being  left  in  that  state  at 
the  termination  of  the  lease,  it  will  be  perfectly  obvious 
that  mentioning  300  acres  as  the  amount  of  what  was  to  be 
at  any  one  time  in  tillage,  observing  the  rotation,  was  pre- 
cisely tantamount  to  saying  that  300  acres  was  the  moiety  of 
the  ploughable  land.  No  farmer  who  read  this  lease,  and 
(without  knowing  of  the  dispute  which  has  arisen)  was 
asked  how  many  arable  acres  the  tenant,  who  was  bound 
to  the  conditions  it  contained,  must  have  had,  could  hesitate 
in  answering.  It  being  therefore  undeniable  that  the  subject 
bargained  for  did  not  exist,  the  lease  ought  to  be  set  aside 
and  voided,  as  founded  on  error  in  essentialibue.    Assuming 
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the  lease  to  be  void,  it  was  somewhat  inconsistent  in  the       1791. 
Coart  below  to  make  that  lease  the  rule  of  fixing  the  rent 
during  the  respondent's  three  years  of  possession.    The 
groand  the  Court  went  upon  was,  that  the  deficiency  of  the    g&ossbt. 
arable  acres  could  not  be  felt  by  the  tenant,  till  an  after 
period,  which,  with  great  submission,  is  plainly  wrong ;  for 
the  total  rent  covenanted  to  be  paid  was,  in  respect  of  the 
whole  farm,  according  to  the  ideaerroneously  entertained,  and 
therefore  the  deficiency  operated  to  the  tenant's  prejudice 
from  year  to  year.     Besides,  it  has  been  proved  by  the  wit- 
nesses adduced  by  both  parties,  that  upon  a  lease  for  31 
years,  the  farm  was  worth  no  more  than  £357  per  annum. 
After  hearing  counsel. 

The  Lord  Chancellor  stated  his  reasons  for  differing  with 
the  Court  below,  and  reversing  in  part. — (No  note  of  the 
reasons  has  been  preserved.) 

It  was  therefore  ordered  that  the  interlocutors  complained 
of,  so  far  as  they  assoilzie  Sir  James  Riddell  from  the 
process  of  reduction,  and  so  far  as  they  find  that  James 
Grosset  is  not  entitled  to  any  abatement  of  the  stipulat- 
ed rent  for  the  three  years  during  which  he  possessed 
the  farm  in  question,  and  assoilzie  Sir  JamesRiddell from 
the  claim,  be  reversed ;  and  that  the  tack  mentioned  in 
the  summons  is  hereby  reduced,  rescinded,  cassed  and 
annulled  from  the  beginning,  and  that  the  same  is  now, 
and  shall  be  in  all  time  coming,  void  and  null,  and  of 
no  avail.  But,  in  respect  that  the  said  James  Grosset 
occupied  the  lands  mentioned  in  the  said  tack  for  the 
space  of  three  years,  find  and  decree  that  he  ought  to 
pay  for  the  same  at  the  rate  of  £450  by  the  year,  and 
that  the  said  James  Biddell  is  not  entitled  to  any 
further  or  other  damages  in  respect  of  the  said  tack,  or 
the  occupation  of  the  lands  therein  mentioned.  And 
it  is  ordered  and  adjudged  that,  with  this  variation,  the 
said  interlocutors  be  affirmed.  Ordered  that  the  cause 
be  remitted  back  to  the  Court  of  Session  to  proceed 
accordingly. 

For  Appellant,  Sir  J.  Scott^  Robert  Dallas, 
For  Respondent,  T.  ErsJdne^  W.  Grant. ' 

VOL.  111.  P 
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1791.       Mrs.  Jban  Graham,  otherwiae  Hat,  Cap-  ^ 

"^        t&in  Samuel  Graham,  and  Captain  James  I 

cBAHiM,  &c.      Q^^^^  th^ee  of  the  five  Grandchildren  j  ^PP*^*"**^  > 

BosBBLL.        of  the  deceased  Samuel  Stbyenson,         * 


John  Russell,  Trustee  for  SamuelSteten- 

80N|  •  •  •  • 


V  BespanderU, 


House  of  Lords,  1st  April  1791. 

Succession  —  Substitution  or  Conditional  Institution.  —  A 
party,  by  his  trust  deed,  left  the  residue  of  his  estate  to  his  fire 
gcandchildren,  equally  among  them,  declaring  that  the  share  of 
any  one  deceasing  should  accresce  to  the  surriyors.  Also  that 
these  shares  should  become  payable  to  them,  on  their  att&dning  the 
age  of  25  years,  when  the  trustees  should  be  bound  to  pay  the  same, 
with  interest.  Cecilia,  one  of  those  grandchildren,  surviyed  her 
grandfather,  and  also  the  age  of  25,  but,  in  consequence  of  mental 
weakness,  her  share  had  been  allowed  to  remain  in  the  trustee's 
hands  unpaid.  She  died,  leaying  a  brother,  Samuel  Steyenson. 
Held  that  the  substitution  in  fayour  of  the  suryiying  grandchild- 
ren did  not  take  e£fect,  and  her  brother  preferred  to  her  share. 

Samuel  Stevenson  executed  a  deed,  conveying  to  tmstees 
bis  whole  estate  and  effects  then  belonging,  or  which  might 
belong  to  him  at  his  death,  for  tho  purpose,  (after  paying 
bis  funeral  expenses  and  debts.)  1.  To  pay  £50  a-year  to  his 
wife,  and  £20  a-year  to  bis  son,  during  their  lives;  2.  To 
pay  his  grandson  Samuel  Stevenson,  and  granddaughter 
Cecilia  Stevenson,  children  of  his  said  son,  £30  per  annum, 
for  maintenance  and  education,  till  they  attained  the  age  of 
25  years :  and  to  his  grandson  Samuel  Stevenson  Graham, 
and  James  Graham,  and  his  granddaughter  Jean  Graham, 
the  sums  of  £20  per  annum,  for  the  like  purpose ;  3.  That 
when  the  eldest  of  his  grandchildren  attained  the  age  of  25, 
the  trustees  should  set  apart  such  sums,  as  that  the  interest 
thereof  might  adequately  meet  these  annuities ;  4.  That  of 
the  residue,  after  setting  apart  money  to  answer  the  annui- 
ties, there  should  belong  £200  to  his  grandson  Samuel 
Stevenson,  and  the  like  sum  to  his  granddaughter  Cecilia ; 
6.  That  after  all  these  purposes  were  satisfied,  the  residue 
should  be  divided  between  all  his  five  grandchildren  equal- 
ly ;  and,  6.  That  the  capitals  set  apart  to  answer  the  said  an- 
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Doitiefi  9hotild  ako  belong  to  the  fiye  grandchild  ren,  and  be       ^^^^' 
diyided  among  them,  after  these  annuities  were  determin-  . 

6d.  ^.  • 

There  was  then  the  following  clause : — "  That  failing  any  ^^bbell. 
*'  one  of  my  five  said  children  by  death,  the  share  or  shares 
"  of  the  deceased,  so  far  as  remains  unpaid^  shall  accresce 
"  and  appertain  to  the  survivors  of  my  said  children  equally, 
**  or  to  the  survivor,  and  shall  become  due  and  payable  at 
"  the  first  term  of  Whitsunday  or  Martinmas  after  their  re- 
'*  spective  ages  of  25  years ;  and  the  trustees  shall  be  bound 
"and  obliged  to  pay  the  same  accordingly,  with  interest 
"  from  the  respective  terms  of  payment,  aye  and  until  pay- 
"  ment" 

The  granddaughter  Cecilia  survived  her  grandfather,  and 
attained  to  the  age  of  25  years,  when  she  was  entitled  to  pay- 
ment of  her  share  of  the  residue ;  but,  in  consequence  of  men- 
tal imbecility,  her  guardians  never  received  her  share,  but  al- 
lowed it  to  remain  in  the  trustee's  hands,  only  receiving  from 
time  to  thne  sums  necessary  for  maintenance.  Some  years 
thereafter  she  died.  And  the  question  raised  in  this  suit 
was : — ^Whether  her  share  belonged  to  her  brother  Samuel 
Stevenson,  as  her  personal  representative  ?  or  whether  it 
accresced  to  the  surviving  grandchildren,  so  as  to  entitle  her 
cousins,  as  well  as  her  brother,  to  a  share  ?  For  the  appel- 
lants»  three  of  the  surviving  grandchildren,  it  was  con- 
tended that,  hj  the  law  of  Scotland,  it  was  competent 
and  common,  in  money  obligations,  to  substitute  one  per- 
son to  another:  for  example,  to  A.B,  whom  failing  by 
decease  to  CD,  and  the  effect  of  such  substitution  is,  that 
though  A.B,  the  institute,  may  defeat  the  substitution,  by 
levying  the  money,  yet  if  he  does  not  do  so  while  the  same 
remains  due  upon  the  original  obligation,  the  substitute 
will  take,  to  the  exclusion  of  his  representatives.  The 
same  rule  followed  in  legacies,  in  regard  to  which  a  substi- 
ttttion  18  quite  competent.  It  was  answered  for  Cecilia's 
brother,  Samuel  Stevenson,  that  the  intention  to  be  gather- 
ed from  the  will  was,  that  the  substitution  was  only  to  take 
effect  in  the  event  of  any  of  them  dying  before  his  or  her 
share  became  payable  at  the  age  of  25. 

The  Court,  of  this  date,  altering  an  interlocutor  of  the  Feb-  9, 1790. 
Lord  Ordinary,  15  July  1789,  found  "  that  the  share  of  the 
"  trust  funds  destined  to  the  deceased  Cecilia  Stevenson  de- 
''  volves  upon  her  brother  Samuel,  as  her  executor ;  and 
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*       "  therefore  prefer  the  petitioner  thereto,  as  trustee  for  him, 


OBAHAM,  &c.  "  and  his  creditors."* 

V*  Against  this  interlocutor  the  present  appeal  was  brought. 

RU88BLL.  Pleaded  for  the  Appellant.— lij  the  words,  as  well  as  by 
the  meaning  of  the  will,  it  was  declared  that  the  share 
of  any  of  his  grandchildren  deceasing  should  accresce  to 
the  survivors.  This  is  plainly  and  distinctly  expressed,  and 
can  admit  of  no  other  construction  than  this — ^that  if  any  of 
them  died  at  any  time,  whether  before  or  after  the  terms  of 
payment,  this  substitution  was  to  take  effect.  But,  accord- 
ing to  the  respondent's  construction  of  the  clause,  the  sub- 
stitution or  accrescing  clause  was  only  to  take  effect,  if  any 
of  the  grandchildren  died  before  attaining  the  age  of  25 
years  respectively,  a  construction  which  is  totally  at  va- 
riance with  the  express  words  used ;  and  the  expressions 
**  in  so  far  as  not  yet  paid." — Which  undoubtedly  apply 
to  a  period  anterior  to  the  25  years  of  age. 

Pleaded  for  the  Respondent. — The  whole  tenor  of  this 
deed  shows,  that  it  was  not  the  intention  of  the  truster  to 
make  the  share  of  a  deceasing  grandchild,  who  survived  the 
age  of  25,  go  to  the  surviving  grandchildren.  But,  on  the 
contrary,  the  moment  they  attained  the  age  of  25  years,  it 
was  to  be  presumed  as  if  already  paid  and  vested  in  her 
person,  so  as  to  operate  an  extinction  of  the  substitution. 
Cecilia  lived  more  than  six  years  after  attaining  this  age, 
and  having  died  intestate  and  lunatic,  her  share  must  now 
belong  to  her  brother  the  respondent.  At  all  events,  the 
right  claimed  cannot  extend  to  the  £200  given  her  as 
precipuum,  nor  to  the  interest  of  her  share  fallen  due  since 
her  age  of  25. 
After  hearing  counsel,  it  was 


*  Note. — From  Lord  Prbsidbnt  Campbell's  Session  Papets: — 

President. — "  The  interlocutor  of  the  Lord  Ordinary  wrong.  It 
18  absurd  to  make  it  depend  upon  the  accident  of  the  money  being 
called  up  or  not,  whether  one  rale  of  succession  or  another  shall  take 
place.  It  is  plainly  a  conditional  institution;  if  any  of  the  legatees 
shall  die  before  the  period  when  the  money  should  be  paid,  are  the 
words  used.  Paid  and  payable  are  synonjnooious  in  the  language  of 
this  deed.  Cases  of  Tennant,  &c.,  which  went  upon  technical  words, 
very  different.  The  case  of  Couts  was  a  bad  decision.  Tortuous 
conduct  of  the  guardians  in  this  case,  in  not  uplifting  Cecilia's  share 
when  it  became  payable  to  her,  ought  not  to  avail  the  other  grand- 
children." 
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Ordered  and  adjudged  that  the  interlocutor  be  affirmed,      1791. 
with  the  following  addition,  Tiz.  without  prejudice  to 
any  question  that  may  arise  upon  the  death  of  Janet 


BAILLIE 

r. 

Ir?ine,  the  testator's  widow.  chalmkrs. 


For  Appellants,  Sir  J.  Scott,  W.   Tait. 
For  Respondent,  Alex.  Wight,  W.  Grant, 


[Mor.  p.  6083.1 


Jambs  Baillib  of  Olivebank,  Esq.,  .  Appellant; 

Mrs.  Elizabeth  Chalmers,  .         .         Respondent, 

House  of  Lords,  6th  April  1791. 

IIusBAKD  AND  WiFE — Delicts — EXPENSES. — An  action  of  damages 
for  scandal  was  brought  against  a  married  woman,  calling  her  hus- 
band for  his  interest ;  and  judgment  with  expenses  pronounced  a- 
gainst  her.  The  Court  of  Session  held  the  husband  liable  for  the 
expenses  of  process  (£688).  Reyersed  in  House  of  Lords,  and  held 
him  liable  in  expenses,  only  in  so  far  as  he  was  responsible  for  the 
conduct  of  his  defence,  as  this  might  be  found  to  be  malicious,  yex- 
atious,  or  calumnious ;  and  remit  made  to  inquire  into  this. 

An  action  of  damages  for  slander  was  raised  by  tho  re- 
spondent, with   concurrence  of  her  husband,  against  Mrs. 
Helen  Douglas  or  Baillie,  the  appellant's  wife,  and  also 
against  the  appellant,  for  his  interest.     Defences  were  lodg- 
ed to  this  action  for  Mrs.  Baillie,  and  the  appellant, /or  him- 
self,  and  as  curator  for  his  wife,  setting  forth  "  That  how- 
ever painful  it  must  he  to  a  person  of  an  ingenuous  mind  to 
be  accused  in  a  court  of  justice  of  maliciously  defaming  and 
slandering  a  neighbour  from  motives  of  malice  or  ill  will ; 
yet  the  defenders  feel  less  concern  at  being  involved  in  such 
an  accusation,  than  at  being  obliged,  in  their  own  defence, 
to  set  forth  facts,  which  if  the  pursuers  have  any  sense  of 
honour  and  delicacy,  must  tend  to  hurt  them  more  than  all 
the  expressions  the  defenders  are  charged  with."   Then  fol- 
lowed a  detail  of  certain  slanders.  The  defences  offered  were 
found  to  be  irrelevant  by  the  Court  of  Session,  after  much 
litigation  ;  and  this  judgment  being  taken  by  appeal  to  the 
House  of  Lords,  was  affirmed,  and  remit  made  to  proceed 
quoad  ultra. 


214     CASES  ON  APPEAL  FROM  SCOTLAND. 

1791.  xhe  question  now  is,  Whether  the  appellant  Mr.  Baillie 

"  is  personally  liable  for  the  expenses  of  the  suit,  taxed  at 

V.  £688  ? 
CUALKBR8.  The  caso  going  back  to  the  Commissaries)  thej  pronounc- 
Sep.  i  6, 1786.^^  this  judgment,  finding  "  That  the  defender  Mrs.  BailUe, 
"  was  guilty  of  the  scandal  libelled  :  That  the  defender  had 
'*  not  proved  the  facts  set  forth  in  her  condescendence,  in 
*<  so  far  as  she  was  allowed  by  the  Court  of  Session  to  prove 
"  the  same ;  and  that  the  other  articles  of  the  said  conde* 
*'  scendence  were  not  relevantj  and  could  not  be  allowed  to 
<(  go  to  proof,  and  therefore  finding  her  liable  to  a  fine  to 
'<  the  procurator  fiscal,  and  in  damages,  expenses,  and  a 
"  palinode  to  the  pursuer."  The  expense,  by  a  subsequent 
interlocutor,  was  fixed  as  above.  The  damages  at  £500 ; 
and  found  the  defender,  Mrs.  Baillie,  liable  in  £300  more 
to  the  procurator  fiscal  of  court  as  fine.  But  they  CLssoilziei 
the  appellant^  in  respect  the  libel  was  not  proved  against 
him;  and  found  him  entitled  to  his  expenses,  which  they 
modified  to  £5. 

These  points,  so  determined  by  the  Commissaries,  being 
brought  under  review  of  the  Court  of  Session  by  advoca- 
tion, on  report  to  the  whole  Court  on  the  question,  Whe- 
ther there  were  grounds  in  law  for  subjecting  Mrs.  Baillie's 
husband  in  payment  of  the  taxed  amount  of  expenses? 

The  respondent  maintained  that  the  appellant,  Mr.  Baillie, 
stood  forth  not  only  as  curator  for  his  wife,  but  also  as  an  in- 
dividual, and  strenuously  pleading  the  competency  of  bringing 
evidence  of  the  truth  of  the  charge  made  by  his  wife.  That 
in  either  capacity,  whether  as  curator  or  as  individual,  the 
conclusion  could  not  be  different;  he  becomes  a  party  to 
the  suit,  and  is  responsible  for  the  defence  which  is  main* 
tained,  and  which,  if  either  groundless  or  injurious,  it  is 
enough  to  warrant  the  Court  to  subject  him  in  the  payment 
of  the  costs.  It  was  answered  for  the  appellant,  that  his 
conduct  was  not  blameable  in  regard  to  the  defence.  He 
had  been  acquitted,  and  costs  given  to  him,  though  the  re- 
spondent had  charged  him  as  equally  guilty  with  his  wife ; 
at  least  that  he  **  had  approved  and  acquiesced  in  what  she  so 
"  said  of  the  complainers  and  their  family."  This  v^as  not 
the  case,  and  he  was  the  mere  passive  engine  of  the  law, 
lending  his  nameto  enable  his  wife  to  stand  in  her  own  defence. 
Feb.  13,1790.  The  Lord  Ordinary,  of  this  date,  pronounced  this  judg- 
ment :  *'  Having  advised  with  the  whole  Lords  on  the 
''  whole  cause,  refuses  both  bills,  and  remits  the  cause  to 


BAILLIS 
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"  the  CommififlarieB,  with  the  following  instrnctions:  1.  That  1791. 
"  they  adhere  to  their  interlocutor,  finding  Mrs.  Helen 
"  Douglas  liable  in  damages  to  Mrs.  Elizabeth  Chalmers, 
"  and  a  fine  to  the  procurator  fiscal,  but  thej  restrict  the  chalkicbs. 
"  damages  to  £100,  and  fine  to  £10  Sterling.  2.  That  they 
"  alter  their  interlocutor  with  respect  to  the  palinode,  and 
'^  dispense  with  the  same.  3.  That  they  find  that  legal 
execution  cannot  pass  against  the  person  of  Mrs.  Helen 
Douglas  during  the  subsistence  of  her  marriage,  for  any 
"  sum  awarded  in  name  either  of  damages,  fine,  or  expenses, 
"  and  that  the  effects  and  person  of  James  Baillie,  her  hus- 
"  band,  cannot  be  affected  for  the  sums  awarded  in  name  of 
"  damages  and  fine.  4.  That  they  adhere  to  their  interlo* 
"  cutor  finding  Mrs.  Helen  Douglas  liable  in  expenses  of 
''  process,  and  in  the  expense  of  extract ;  and  modify  the 
"  same  to  £688 ;  and  that  tiiey  also  find  the  said  James 
"  Baillie  persanMy  liable  to  Mrs.  Elizabeth  Chalmers  for 
''  the  said  £688  of  expenses.'"" 

*  Opinions  of  the  Judges : — 

Lord  Eskgrotb. — **  The  expenses  are  a  part  of  the  damage ;  and 
I  cannot  distinguish  between  them.    It  is  a  tutor's  duty  to  defend." 

Lord  HaNDBRLAif d. — "  The  husband  holds  the  goods  in  oommu- 
Dion  without  account  PHnciple  of  delict  does  not  apply  here.  Sup* 
pose  the  husband  had  said,  ^  I  will  not  defend  this  cause,  because  it 
is  bad'.  The  Court  would  not  have  controlled  him.  He  is  the  ad- 
ministrator of  her  funds,  and  entitled  to  giye  up  her  case.  The  ex- 
penses arise  here  firom  his  own  fact  and  deed.  He  is  the  dominus 
UUst  and  temere  Utigans'' 

Lord  DinxsmsAJS.^-"  Of  same  opinion." 

Lord  Monbodoo.— "  The  husband  is  not  liable. — All  the  ex- 
penses incurred  by  departing  from  the  maxim  of  law,  that  veriias 
eanvicU  non  excusat** 

Lord  Hailbs. — *<  Veritas  convicii  certainly  does  not  exculpate. 
Mr.  Baillie  sued  in  his  wife's  name  in  the  Commissary  Court." 

Lord  Swucton. — '*  The  husband  truly  acted  here  as  the  pursuer 
of  a  counter  action." 

Lord  Rockvillb.^''  I  think  the  husband  is  liable  for  the  ex- 
pense of  the  suit.     H^  has  an  interest." 

Lord  Oardenstone.-*"  The  husband  is  not  liable  for  his  wife's 
deiiets.  Where  persons  called,  not  as  parties,  but  only  nominally 
as  guardians,  Ac,  it  does  not  follow  that  the  person  brought  in  for 
ibrms  sake,  is  liable  in  expenses.  Besides,  he  ofiexed  to  make  any 
palinode." 

Lord  Drbghorm.— <«  The  husband  may  disclaim  the  action,  and 
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1791.  Against  this  interlocutor  the  present  appeal  was  brought, 

against  that  part  of  it  which  finds  James  Baillie  personally 

BiiLLiB     ijj^big  fo,.  ^Q  £g88  of  expenses. 

CHALXEBS. 

then  a  cnrator  ad  litem  will  be  appointed,  as  in  case  of  Barclay  and 
Gordon.  A  distinction  ought  to  be  drawn  between  what  was  pre* 
ceding  to  the  condescendence,  and  what  after.  No  apology  can  be 
made  for  the  condescendence.  Eren  as  to  that  part  of  the  expenses, 
Mr.  Baillie  had  information  as  to  the  matter  that  led  him  to  proceed.^' 

Presidknt. — "  The  question  is,  whether  the  husband  be  liable  for 
expenses  awarded  against  his  wife,  in  an  action  of  damages  ex  delicto  f 
I  am  of  opinion  that  the  husband  was  liable  for  the  damages.  This, 
the  law  of  England  as  well  as  the  civil  law,  and  founded  on  principle, 
because,  whenerer  a  wife's  person  is  bound  for  a  debt,  the  execution 
stante  tnalrimonio  must  be,  not  against  her  person,  but  against  that 
of  the  husband,  e.  g.  case  of  an  heritable  bond  with  a  personal  ob- 
ligation. If  granted  after  marriage,  personal  obligation  null.  If 
before  good,  and  wiU  receiye  execution  against  husband. 

'*  As  to  expenses  of  suit,  the  husband  is  something  more  than  the 
curator  of  the  wife.  He  acquires  by  marriage  a  power  oyer  the  person 
and  estate  of  the  wife.  Her  person  ia  sunk,  and  she  cannot  act  except 
through  him.  She  has  nothing  that  can  be  called  her  own,  except 
the  fee  of  her  heritable  estate,  subject  to  his  management,  the  rents 
or  interest  being  his  property.  She  does  not  act  as  a  minor  does, 
with  consent  of  the  curator,  except  in  matters  relating  to  the  fee  of 
her  estate.  In  eyeiy  other  respect,  and  consequently  in  all  per- 
sonal matters,  and  in  all  things  relatiye  to  goods  in  communion«  or 
in  rents  of  estate,  the  husband  alone  is  the  actor. 

*'  In  the  case  of  a  minor,  the  curator  acts  not  for  himself  but  for  the 
ward ;  but  husband  acts  for  himself  as  well  as  for  wife,  in  all  mat- 
ters relatiye  to  common  estate.  He  is  prcepositns  negotUsy  and  in 
some  respects  owner.  He  has  more  ample  powers  than  the  acting 
partner  in  society . 

**  It  is  not  enough  to  call  him  in  a  suit  edictally.  He  must  be 
called  specially,  and  when  called  for  his  interest,  or  when  he  in- 
sists in  any  suit  for  self  and  wife,  he  has  the  sole  management  and 
direction  of  it.  He  may  proceed  or  abandon  it,  or  state  his  de- 
fences in  any  manner  he  pleases,  and  it  is  not  his  duty  to  insist  either 
in  a  bad  action,  or  in  a  bad  defence. 

*'  When  costs  are  giyen  in  any  such  suit,  though  relating  to  the 
wife's  property,  a  debt  is  thereby  constituted,  which  must  be  made 
effectual,  and,  whatever  the  nature  of  the  action  may  be,  it  cannot 
be  said  that  the  demand  of  costs  arises  ex  delicto^  unless  in  so  far 
as  it  is  a  wrong  in  the  husband  to  maintain  an  improper  suit  <w 
defence,  which  suit  is  imputable  to  him  more  than  to  the  wife. 
The  husband  lays  out  the  expense  on  one  side,  without  recourse 
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Pleaded  for  the  Appellant.— R^  the  law  of  Scotland,  the       1791. 
hosband  is  not  liable  for  the  conBequences  of  his  wife's     - 
delicts,  or  any  obligation  following  as  a  consequence  there-     ^^  ^, 
from.    These  can  only  affect  her  separate  estate,  unless,  as    cbalvers. 
Mr.  Erskine  says,  p.  95,  he  be  convicted  of  accession  to  the 
crime  or  delict  which  produced  the  obligation.    According- 
ly the  Court  found,  in  this  very  interlocutor,  that  the  ap- 
pellant's person  and  effects  cannot  be  affected  for  the  sums 
awarded  in  name  of  damcyes  and  fine ;  but  the  costs  in 
which  she  is  condemned,  being  in  fact  in  the  nature  of  dam-' 
ages^  the  same  principle  ought  to  govern,  as  there  is  no 
solid  distinction  between  them.     The  reason  of  this  is  ob- 
vioaa.    The  appellant  acted  in  this  suit  merely  curatario 
nomine^  and  therefore  ought  not  to  be  subject  in  costs,  un- 
less he  was  blameable  in  the  defence  set  up — ^guilty  of  im- 
propriety in  its  conduct,  or  exceeded  the  strict  line  of  his 
duty,  neither  of  which  has  he  been  found  to  have  done. 

Pleaded  for  the  Respondent, — The  question  is,  Whether, 
when  costs  are  awarded  against  the  wife,  in  an  action  against 
her  and  her  husband  for  his  interest,  the  decree  in  which 
declares  him  personally  liable  therein,  execution  cannot  go 
out  against  the  person  and  effects  of  the  husband  ?  Against 
the  person  of  the  wife  it  cannot  go  etante  matrimonioj  and 
her  effects,  while  under  coverture,  are  her  husband's,  so 
that,  unless  execution  is  allowed  against  the  husband  for 
these  expenses,  the  decree  on  that  point  is  abortive.  That 
the  husband  is  liable,  is  manifest  from  many  considerations. 
He  made  himself  a  party  by  his  defence,  and  as  a  party  he 
OQght  to  be  liable.  It  was  not  compulsory  on  him  to  appear 
in  the  action  along  with  his  wife ;  he  might  have  declined 
his  name  and  concurrence,  and  in  that  case  a  curator  ad 
litem  would  have  been  appointed.  His  appearance  was 
therefore  voluntary,  and  every  step  of  the  procedure  must 
have  had  his  concurrence,  just  because  it  is  reasonable  to 
presame  that  a  married  woman  is  guided  by  her  husband's 
advice.  Bat  the  pleadings  in  Court  in  regard  to  him  assum- 
ed a  double  character ;  they  were  for  himself,  and  for  his 


against  the  wife's  estate.— He  has  an  interest  to  defend  the  goods 
in  communion  from  being  liable  even  eventually.  Besides,  there  is 
a  charge  of  recrimination.  I  do  not  inquire  whether  he  conducted 
himself  improperly  or  not ;  but  go  upon  this,  that  expenses  have 
been  found  due." 


218  CASES  ON  APPEAL  PROM  SCOTLAND. 

1791.       INTEREST,  that  is  as  curator ;  he  therefore  took  the  conse- 

"    quences  on  himself  personally,  distinct  from  his  office.     In 

BAiLLw     ^jjQ  conduct  of  the  defences  for  himself,  he  pleaded  that 

CHALMERS.   coHimon  roport  was  a  justification  of  slander.    He  pleaded 

next  compensatio  injuricB,  and  attempted  to  prove  it ;  and 

lastly,  stated  the  plea  of  Veritas  ccnvicii. 

After  hearing  counsel, 

Lord  Chanoellor  Thurlow  said  : — 
"  My  Lords, 

««  Thouch  I  approye  of  the  expediency  of  this  decision,  yet  it  was 
contrary  to  the  law  of  Scotland.  But,  taking  this  case  on  its  own 
bottom,  here  was  an  action  brought  for  a  most  malignant  charge. 
The  defences  made,  which  must  be  attributed  to  the  appellant  as 
dominus  litiSf  aggravated  that  charge.  At  every  step  this  malignan- 
cy seems  to  increase.  He  says  he  offered  apologies — ^they  were  in- 
sults,— ^they  were  properly  rejected.  He  says,  in  many  steps  of  the 
cause  he  was  successfuL  True, — ^but  successful  in  getting  leave  to 
prove,  what  he  must  be  held  to  have  known  he  could  not  prove. 
He  was  right  in  his  law  ;  but  the  very  plea,  the  offer  to  prove,  was 
a  firesh  and  cruel  injury.        , 

**  I  am  therefore  of  opinion  that  he  must  pay  costs,  in  so  far  as  he 
has  blameably  and  maliciously  conducted  this  defence;  but  I  cannot 
say  the  costs  generally,  for  part  of  the  proceedings  in  defence  may 
have  been  innocent.  He  ought  to  pay  the  costs  occasioned  by  his 
own  calumny,  and  that  must  be  a  great  part ;  for  every  calumny  and 
impropriety  in  the  conduct  of  the  cause  is,  and  must  be  imputable 
to  him. — But,  in  other  respects,  I  move  to  reverse  as  follows.** 

It  was  **  ordered  that  the  part  of  the  interlocutor  com- 
*'  plained  of  be  reversed^  in  so  far  as  it  finds  generally 
**  that  James  Baillie  is  personally  liable  to  Mrs.  Eliza- 
"  beth  Chalmers  for  £688  of  expenses  of  process  and 
"  extract,  which  Helen  Douglas  was  decerned  to  pay 
"  to  the  pursuers.  But  it  is  declared  that  the  said 
*'  James  Baillie  is  responsible  for  the  conduct  of  the 
"  cause,  in  so  far  as  the  same  was  malicious,  vexatious, 
*'  and  calumnious.  And  it  is  ordered  that  the  cause  be 
"  remitted  back  to  the  Court  of  Session  to  inquire  how 
*^  much  of  the  said  sum  of  £688  of  expenses  of  process 
**  and  extract  has  been  occasioned  by  the  conduct  of  the 
**  defender  in  the  said  cause." 

For  Appellant,  Alex.  Wight,  W.  Tait. 
For  Respondent,  Sir  J,  Scott,  W.  Adam. 
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Fatrigk  Laino»  Tanner  in  Brechin,  Appellant ; 

James 


1791. 


Watson,  Merchant  in  Brechin,  and  )  ji,,^,,,aents. 

lAB  MOLLISON,  .  •  ) 


LAino 
___     «. 

Thomas  Mollison,  •  •  )  watsom,  &o. 

Honse  of  Lords,  April  1791. 

Wbongoos  Impbisonhbnt — FuojB  WARRAifT.-i-CircumatanceB  in 
which  creditor  and  magistrate,  held  liable  in  damages  for  irregu- 
larities in  the  proceedings  adopted  against  a  debtor,  under  Bjuga: 
fvarranlf  whereby  he  was  imprisoned. 

This  was  an  action  raised  by  the  appellant  against  the 
respondents,  for  damages  on  account  of  wrongous  imprison- 
ment under  a  fug8B  warrant. 

The  respondent,  Watson  the  creditor,  applied  to  Mollison, 
ProTost  of  Brechin,  for  the  warrant,  upon  the  declaration  that 
Laing,  his  debtor,  was  about  leaving  the  country.  Warrant 
was  granted,  and  he  imprisoned  under  it.  The  grounds  on 
which  damages  were  sought,  were  :  1.  That  when  the  peti- 
tion for  warrant  was  presented  to  Provost  Mollison,  the  name 
and  designation  of  James  Watson  were  not  inserted  therein ; 
and  that  the  warrant  was  granted  and  put  in  execution  in 
this  imperfect  state.  2.  No  regular  ground  of  debt,  nor 
evidence  of  debt  was  produced  to  Provost  Mollison ;  and  the 
respondent  Watson  did  not  make  oath  to  the  truth  or  exists 
enee  of  any  debt.  3.  The  petition  did  not  set  forth  that  the 
appellant  intended  to  leave  the  kingdom,  on  purpose  to  de- 
fraud his  creditors,  while  the  fact  was  well  known  to  Watson 
that  he  was  only  going  to  Edinburgh  to  reside ;  and,  4.  The 
warrant  did  not  order  the  party  to  be  brought  before  him 
for  examination^  but  ordained  him  forthwith  to  be  imprisonr 
ed. 

After  some  discussion  in  the  Court  of  Session  their  Lord- 
ships, of  thisdate,  pronounced  an  interlocutor,  finding  Watson  Dec.  19.1789. 
and  Mollison  liable  in  damages  and  expenses: — "  But,  before 
^*  answer  as  to  the  quantum  thereof,  ordain  a  condescendence 
**  of  the  damages,  and  account  of  expenses  to  be  given  into 
"  Court."* 

*  NoTB.— 4)]nnion8  of  the  Judges ;  taken  from  President  Camp- 
bdl'i  Session  Papers,  Vol  Ivi. 

Lord  Monboddo. — ^'  No  document  of  debt  even  produced.  No 
oath  to  rerity,  and  no  oath  in  proper  terms  of  meditationefuga  war- 
rants.   I  am  clear  that  damages  are  due." 

Lord  Hailbs. — ^  Doubt  of  the  propriety  of  Justice  of  the  Peace 
acting  in  such  matten,  bat  proceedings  otherwise  totaOy  irregular. 
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1791.  The  appellant  gave  in  his  condescendence,  containing  an 

account  of  his  damages  and  account  of  expenses,  amounting 


'-^J*''*      in  aU  to  £151. 148.  4d. 


V, 


WATSON,  &c.      The  Court,  of  this  date,  thereupon  modified  the  damages 

Mar.  2, 1790. 

Mj  only  difficulty  is,  Why  did  he  continue  so  long  in  prison,— his 
man  of  business,  I  fancy,  saw  that  he  could  make  more  by  staying 
in,  than  by  making  pumps." 

Lord  Gardbnstonb. — "  This  is  a  case  of  importance  as  it  relates 
to  the  duty  of  inferior  judges,  and  the  risks  which  they  run ;  and,  on 
the  other  hand,  the  liberty  of  the  subject.  I  should  not  think  it  enough 
that  the  document  of  debt  was  produced.  Neither  perhaps  is  it  ab- 
solutely necessary  that  there  should  be  an  oath  to  the  Terity  of  the 
debt  Neither  is  it  necessary  to  bring  the  person  of  the  debtor  be- 
fore him — ^neither  is  the  want  of  limitation  in  point  of  time  mate- 
rial, where  in  fact  action  was  soon  after  brought.  But  there  is  one 
ground  clear  in  this  case.  Vide  Erskine.  If  a  judge  not  only  gives 
his  opinion,  but  acts, — if  he  stretches  out  his  hand,  he  is  answerable. 
Besides,  suppose  every  thing  regular  as  to  the  judge. — Watson  had 
no  ground  for  supposing  that  he  was  in  mediiatione  to  leave  the  king- 

dom." 

Lord  E^korotb. — '^  It  is  clear  as  to  Watson,  that  even  if  he 
swore  in  proper  time,  he  was  bound  to  justify  his  conduct  afterwards. 
If  he  has  no  document  of  debt,  he  must  at  least  swear  grounds  sub- 
jeclum  materiatn,  that  his  demand  is  well  founded.'* 

Lord  Swimton. — ^*  I  feel  a  difficulty  as  to  the  judge.  He  is  not 
answerable  for  wrong  opinion.  It  must  appear  that  he  proceeds  ex 
doUh  see  Stair's  description  of  mediiatione  fugas.  The  ju^ge  must 
have  a  discretionary  power.  A  considerate  judge  may  do  one  thing, 
an  inconsiderate  judge  another  thing.  Case  of  List  and  Baillie 
judges  were  diyided." 

President. — **  The  proceedings  were  highly  irregular,  and  there- 
fore imprisonment  illegal.  No  oath  to  debt.  No  document  produc- 
ed. No  oath  in  proper  terms  to  mediiatione  fvgas.  No  limitation 
in  point  of  time  as  to  cautionary.  The  judge  is  responsible  as  well 
as  the  private  party.  In  cases  of  patrimonial  damage,  excuses  of  er- 
ror, and  bona  fides  have  sometimes  been  admitted.  But  not  in  cases 
of  false  imprisonment.  The  liberty  of  tbe  subject  is  so  secured  that  it 
cannot  be  violated  with  impunity  even  by  mistake.  See  Diet  vol.  iii. 
voce  '  Wrongous  Imprisonment.'  The  law  admits  of  no  probable 
cause  in  such  a  case.  Certain  precise  forms  are  established  by  law  or 
custom*  which  every  judge  must  observe  in  granting  warrants  of  im- 
prisonment. If  he  neglects  these^  he  acts  at  his  peril.  In  the  pre- 
sent case,  however,  there  are  circumstances  which  may  be  considered 
in  extenuation." 

*^  Both  equally  guilty — interlocutor   right. — Adhere,    and    find 
pursuer  entitled  to  £120  of  damages,  and  expenses." 
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and  expenses  to  the  sum  of  one  hundred  and  twenty        }^q|^ 
pounds.  


Dissatisfied  with  this  modification  of  the  damages,  the   LxyiNosToKB 
present  appeal  was  brous^ht  to  the  House  of  Lords.  ^*    . 

After  hearing  counsel,  it  was  bbeadalbame 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellant,  Wm.  Adamt  Ar.  CuUen. 
For  Respond^ents,  Alex.  Wight. 


[M.  4999.] 


Thomas  Livingstone,  Esq.,  of  Parkhall,  Appellant  ; 

John,  Earl  of  Breadalbanb,         .        .  Respondent. 

House  of  Lords,  13th  April  1791. 

Game — Bight  of  Shootikg  in  another's  Grounds. — Held,  that 
there  was  no  law  which  entitled  a  person  to  enter  the  uninclos- 
ed  grounds  of  another  proprietor  to  shoot  game,  although  the 
game  itself  was  res  nuUius^  and  common  to  all ;  as  this  did  not 
prerent  the  owner  of  the  ground  from  debarring  all  and  sundry 
from  entering  his  grounds,  to  the  prejudice  of  his  exclusiye  right 
of  property. 

The  question  which  arises  in  this  appeal  is,  Whether  by 
the  law  of  Scotland  the  proprietor  of  an  estate  has  a  right 
to  monopolize  the  game  upon  that  estate  for  the  use  of 
himself  and  particular  friends,  and  to  exclude  all  gentlemen 
legally  qualified  from  following  that  amusement  over  his 
vjoste  and  other  grounds  not  specially  protected  by  any 'par- 
ticular statute  ? 

The  facts  out  of  which  this  question  arose  are :  That  the 
appellant,  along  with  a  friend,  made  an  excursion  to  the 
Highlands  of  Perthshire,  for  the  purpose  of  enjoying  a  few 
days  shooting.  They  took  up  their  residence  in  the  neigh- 
bourhood of  Glenquoich,  where  there  is  an  extensive  range 
of  open  uncultivated  hills  belonging  to  the  respondent. 
They  were  duly  licensed,  and  the  appellant  had  the  neces- 
sary land  qualification,  but  had  no  consent  to  shoot  from  the 
proprietor ;  and  thus  they  continued  for  several  days  shoot- 
ing the  game  on  these  hills. 
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1791.  An  action  of  declarator  and  damages  was  brought  by  the 

-  respondent,  to  have  it  foand  that  the  appellant  haa  no  right 

uYiHosTONB  to  00016  OD  his  grounds  and  to  follow,  shoot,  and  kill  game, 

.    ^'  and  to  have  him  interdicted  and  prohibited  in  all  time  com- 

SARL   OF  ,  * 

BRBADALBANB  ing  ftom  coming  on  the  respondent's  grounds  for  like  pur- 
pose in  prejudice  of  his  ezclusive  right  and  priyilege  over 
the  game  on  these  grounds. 

The  respondent  also  brought  a  suspension  and  interdict, 
which  was  conjoined  with  the  declarator. 

The  Lord  Ordinary  (Monboddo)  pronounced  this  inter- 
Aug.  11,1789.  locutor:  ^*  Assoilzies  the  defender,  Thomas  Livingstone, 
'*  from  the  conclusions  of  the  libel  of  declarator  at  the  in- 
''  stance  of  the  Earl  of  Breadalbane ;  but  continues  the  in- 
*'  terdict  at  his  instance  against  the  said  Thomas  Livingstone, 
**  and  decerns ;  finds  no  expenses  due  to  either  party."  On 
Dec.  2,  1789.  representation,  the  Lord  Ordinary  recalled  the  interdict 
against  Thomas  Livingstone,  and  reserved  consideration  of 
expenses  till  the  issue  of  the  cause. 

On  reclaiming  petition  to  the  whole  Lords,  they  pronoun- 
Jane16, 1790.  ced  this  interlocutor :  "  Find  that  the  defender  has  no  right 

to  come  upon  the  pursuer's  grounds,  or  search,  range  for, 
shoot  at,  or  kill  the  game  thereon,  without  the  leave  of 
**  the  pursuer,  and  decern  and  declare  accordingly  ;  and  in 
the^process  of  suspension,  suspended  the  letters  simplici- 
ter,  renew  the  interdict,  and  continue  the  same  in  all  time 
coming,  and  decern  :  Further,  find  the  defender  liable  in 


"  expenses  to  the  pursuer. 


"♦ 


*  Opinions  of  Judges:— * 

Lord  Justice  Clbbk.-^^'  I  am  entitled  to  say  to  all  such  per- 
sons, '  Sir,  there  is  no  road  there.'  I  will  keep  him  off  by  force  if  I  can ; 
and  if  not,  will  sue  for  damages,  if  I  can  qualify  them.  The  statutes 
do  not  confer  a  new  right,  but  are  of  the  nature  of  prohibitoiy  sta- 
tutes." 

Lord  Hailbs. — **  I  am  of  the  same  opinion.    Although  the  penal- 
ties are  inflicted  in  the  case  of  inclosed  grounds,  it  does  not  follow 
that  it  is  lawful  to  go  upon  uninclosed  grounds,  without  the  owner's 
consent.     Is  it  enough  to  say,  I  have  a  hawk  upon  my  fist,  or  a  gun 
over  my  shoulder,  to  entitle  such  a  person    to  go  on  another's 
grounds  ?    He  may  be  stopt,  if  the  owner  have  not  consented." 
Lord  Duksinnan. — *<  I  am  of  the  same  opinion." 
Lord  Ankervillb. — *<  I  am  of  the  same  opinion." 
Lord  Momboddo. — **  The  Roman  law  is  out  of  the  question  here. 
It  is  a  matter  of  public  law  and  policy.    And  the  object  of  the 
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Against  this  last  interlocator  the  present  appeal  was       y,g^^ 
brought  to  the  House  of  Lords.  


Pleaded  for  the  AppdlanU — Every  animal  which  is  the  utikostoms 
object  of  hunting  and  fowling,  being  feriz  ncUurcSj  and  in-         ^* 

BREASALBAMB 

statutes  regarding  hunting,   &c.  was^to  keep  our  bodies  from  be- 
coming efieminate." 

Lqu>  Ebkoroyk. — *^  Right  on  neighbour's  ground.  It  would  be 
Baking  all  the  small  proprietois  slaTes.  May  be  tied  up  himself; 
bat  be  is  entitled  to  turn  off  the  greatest  lord  when  he  oomes  on  his 
estate.  If  the  public  has  a  right,  how  can  the  proprietor  debar 
kimf 

Lord  Oardbnstonb. — "  Same  opinion.  A  man  that  is  qualified 
may  hunt  any  where  without  kave^  and  not  liable  to  penalties." 

Lord  Swinton. — *'  There  is  no  property  in  game,  but  right  of 
kimtiDg  may  be  exdusive.  Damages  for  infringement,  or,  in  case  of 
penal  nature,  there  may  be  the  actio  injuriarum,'* 

Lord  Rockyillb. — **  Of  same  opinion." 

Lord  Prbsidbnt. — '^  This  is  a  question  upon  the  Game  Laws.  It 
nerer  can  be  said  that  game  is  properttf^  without  actual  passeesion  ; 
but  every  man  is  proprietor  of  his  grounds^  and  entitled  to  the 
excluuve  possession  of  them,  if  subject  to  no  servitude. 

**  The  question  is.  Whether  there  be  any  thing  in  the  nature  of 
game,  or  in  the  laws  relative  to  it,  which  gives  to  other  men  a  com- 
mon use  or  possession  of  my  estate  for  the  purpose  of  hunting,  or 
fowling,  or  fishing  upon  it  ?  No  man  can  claim  a  road  or  passage 
through  another  man's  property,  even  for  the  purpose  of  going  to 
church,  without  a  servitude,  far  less  for  amusement  of  any  kind,  how- 
ever necessary  for  health.  He  cannot,  without  the  proprietor's 
leave,  insist  to  range  through  his  grounds  in  quest  of  hidden  trea* 
sores  or  precious  stones,  &c.  though  these  last  are  said  to  be  res 
nuUiui  quo  ceduni  occupantL 

'*  So  soon  as  property  is  established,  every  man  becomes  entitled  to 
the  exchmve  right  of  exercising  it,  nisi  lex  vel  conventio,  yel  testa- 
toris  voluntas  obeistat. 

^  The  fish  running  in  any  stream  are  the  property  of  nobody  till 
caught,  any  more  than  the  aqua  prqfluens,  or  the  air,  or  birds  flying 
in  the  air ;  but  the  banks  of  the  river,  and  even  the  solum  of  it,  may 
be  private,  and  may  be  defended  against  any  encroachment  or  access 
whatever. 

''  The  texts  of  the  civil  law  are  clear  upon  this  head,  and  all  the 
writers  on  that  law. 

"  The  law  of  England  fully  explained  by  Blackstone ;  and  the  re* 
spondent  (appellant)  has  not  been  able  to  show  an  authority  in  his 
&vour  horn  the  law  of  any  other  country. 

^  The  law  of  Scotland*  is  founded  partly  on  the  civil  and  partly  on 
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1791.        capable  of  appropriation,  is  common  to  all  mankind.    It  haa 
.^...^    therefore  been  held,  in  the  original  state  of  society,  that  as 


LZVIN08T0NB  thcj  wero  the  property  of  no  individual,  the  right  of  seizing 
BARL  OF     *^®°^»  ^^9  i^  other  words,  the  right  of  hunting  them  belong- 
BRiAOALBANB  ed  dc  juve  to  all  parties  without  distinction. 


the  feudal  law ;  and  neither  of  these  are  favourable  to  his  claim.  By 
the  principles  of  the  feudal  law,  all  territorial  rights  flow  from  the 
sovereign.  Some  pass  as  part  and  pertinent  of  lands,  others  require 
express  grant,  being  inter  regalia  minora^  such  as  salmon  fishery. 
The  common  rights  of  fowling  and  fishing  are  in  every  charter 
along  with  other  enumerations  which  are  pertinent  of  land-property; 
and  the  charter  always  means  to  give  such  rights  exclusively  to  the 
grantee,  unless  there  be  some  special  qualification  or  exception. 
When  a  commonty  alone  is  meant  to  be  given,  this  is  expressed,  or 
it  must  be  acquired  as  part  and  pertinent  of  some  other  estate,  by 
prescription  or  by  special  contract.  It  is  not  usual  for  charters  to 
grant  rights  which  are  common  to  all  mankind,  such  as  walking 
along  a  high  road,  or  sailing  in  the  sea.  It  would  be  nugatory  to 
g^rant  such  pririleges  by  a  charter. 
Balfour,  p.  *'  The  old  authority  referred  to  in  Balfour  is  not  conclusive,  every 
^^A*  ^\a^'  other  authority,  ancient  and  modem,  stands  clearly  the  other  way. 
c.  19^'  *  **  Doubt  if  there  be  at  present  any  qualification,  the  act  1685  be- 
ing out  of  the  question,  and  the  act  1621  considered  as  obsolete  even 
in  Sir  George  M*Kenzie's  time,  though  now  it  b  thought  otherwise  ; 
but  it  is  well  observed  by  Blackstone,  that  the  statutory  regulations 
in  general,  were  not  meant  as  qualifications  in  the  sense  contended 
for  by  the  respondent  (appellant).  They  were  generally  meant  to 
provide  against  poaching,  and  to  preserve  game  from  being  destroyed 
at  certain  times  and  in  certain  ways,  or  by  low  people,  and  to  in- 
flict penalties,  as  an  easier  mode  of  redress,  in  certain  cases,  than 
the  common  law  action  of  trespass  or  damages.  But  there  is  no 
statute  which  either  says  or  implies,  that  exclusive  rights  shall  be 
made  common,  or  means  in  any  degree  to  affect  the  great  and  funda- 
mental question  of  right  of  property  at  common  law. 

*'  If  the  defender  (appellant)  can  show  that  he  and  all  others  are 
entitied  at  common  law  to  a  promiscuous  use  of  the  pursuer's  (res- , 
pondent's)  estate,  for  hunting  and  fowling,  no  statute  exists  which 
can  be  construed  to  take  that  right  firom  him  ;  but  if  he  has  not  that 
right  at  common  law,  no  statute  exists  under  which  he  can  lay 
claim  to  it. 

"  Neither  does  expediency  require  that  the  rights  of  hunting  should 
be  made  common.  It  is  better  that  any  interference  with  the  pro- 
perty of  another,  should  rest  upon  courtesy  and  good  will,  than  upon 
compulsion .  If  it  be  declared  lawful  for  eiexy  man,  who  has  a  plough- 
gate  of  land,  to  enter  upon  his  neighbour's  grounds  with  horses,  and 
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By  the  Roman  law,  all  animals  fer(B  naturae  became  the      ^^qj^, 
property  of  him  by  whom  they  were  seized,  whether  taken 


on  his  own  ground  or  within  that  of  any  pther:  and  although  uyinostoiib 
br  that  law  every  landholder  was  entitled  to  forbid  all  other         ^' 

-.  i*i*  fx  t  BABL   OF 

persons  from  hunting  or  fowling  on  nis  estate,  yet  what  wasBUADALBAMs 
taken  there  became  equally  the  property  of  the  hunter  or 
fowler,  as  if  he  had  kept  within  the  limits  of  his  own  terri- 
tory ;  and  it  was  only  competent  for  his  neighbour,  to  have 
an  actio  injuriarum.  So  laid  down  by  Vinnius  and  by  V oet, 
Y.  2. 1,  p.  721. 

The  more  modern  states  of  Europe  have,  in  general,  de- 
parted considerably  from  the  Roman  law,  in  limiting  this 
natural  right  of  mankind,  by  various  modifications,  defining 
to  what  particular  persons  the  privilege  of  hunting  was  to 
be  permitted,  and  in  what  manner  it  was  to  be  exercised ; 
80  that  in  this  and  some  other  countries,  the  power  of  ap- 
propriating wild  animals  by  occupation,  which  jure  gentium, 
was  common  to  all,  came  to  be  inter  regalia^  and  communi- 
cable only  by  special  grant  from  the  sovereign;  and  in 
others,  to  be  enjoyed  only  by  persons  of  a  particular  rank, 
or  by  owners  of  a  certain  extent  of  land,  per  madum  privi' 

In  Scotland,  the  right  of  hunting  has  always  been  an  im- 
portant object  of  public  polity,  which  it  was  the  business  of 

dogs,  and  attendants,  or  even  alone  and  on  foot,  in  quest  of  game, 
without  leave  asked  or  given,  it  is  probable  he  will  meet  with  many 
difficulties  and  obstructions,  and  perhaps  methods  will  be  taken  to 
prevent  even  the  existence  of  game  upon  that  property,  whereas  the 
contrary  will  be  the  effect  of  allowing  every  man  to  be  the  master  of 
his  own  property,  and  to  give  such  indulgences  to  others  as  he  may 
be  disposed  to  allow.  This  argument  had  a  good  deal  of  effect  in 
the  case  of  the  Marquis  of  Tweeddale,  (see  Sess.  Papers,  vol.  34,  Xo. 
63,  see  also  Kelly  v.  Smith,  27  June  1780.)  Besides,  if  the  claim 
11  limited  to  the  case  of  open  grounds,  it  may  easily  be  evaded  by 
the  slightest  inclosure,  such  as  a  few  turfs  laid  upon  one  another, 
called  in  Scotlind  a  feal  dyke. 

"  The  very  circumstance  of  limiting  the  claim  in  that  manner, 
shows  that  it  does  not  exist :  for  if  there  be  such  a  common  pro- 
perty, or  right  to  the  killing  of  game,  upon  what  principle  should 
any  individual  be  entitled  to  limit  or  exclude  that  right,  by  inclosing 
his  grounds?  If  every  proprietor  in  Scotland  follows  this  course, 
what  becomes  of  the  common  right  of  hunting  ?" 

LoBD  HENDEHLANn. — ^*^  Of  Same  opinion.'* 

From  Lord  President  Campbeirs  Session  Papers,  Iviii. 

VOL.  III.  Q 
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1791.       the  legislature  to  regulate  in  such  a  way  as  to  encourage 
and  preserve  among  the  nobility  and  gentry  a  taste  for  thoee 
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manly  exercises  which  were  supposed  to  be  the  likeliest 
BARL  OF     means  of  keeping  alive  their  martial  spirit.    The  multiplici- 
BBEADALBANE  fcy  ^f  gtatutOB  ou  tWs  subjoct  demoustrate  this. 

It  will  be  found,  that  through  the  whole  of  these  statutes 
the  legislature  bad  in  view,  1.  To  preserve  the  game,  by 
fixing  certain  limitations^  both  as  to  the  time  and  manner  of 
killing ;  and,  2.  To  prevent  an  amusement,  which  although 
permitted  to  all  indiscriminately,  it  was  afterwards  judged 
proper  to  make  the  exclusive  privilege  of  the  nobility  and 
gentry,  as  being  more  suited  to  their  station  in  life.  Al- 
though landed  property,  to  a  certain  extent,  is  now  essential 
towards  qualifying  a  person  to  hunt  or  fowl,  yet  the  exer- 
cise of  this  right  is  undei*stood  to  be  general,  and  to  extend 
over  the  whole  country,  wherever  game  is  to  be  found,  li 
accordingly  appears  that  from  the  earliest  period  of  the  law 
of  Scotland,  this  general  right  of  hunting  on  the  grounds  of 
other  men,  (except  in  the  case  of  animals  enclosed  in  a  park 
or  warren,  which  in  some  respects  were  private  property,) 
hath  been  considered  incontrovertible. 

The  52d  chapter  of  the  Form  and  Manner  of  Holding 
Baron  Courts,  says.  That  in  the  time  of  King  Alexander, 
"  Na  manner  of  waters  were  defended  from  fishing  of  sal- 
<*  mond  but  waters  runnand  to  the  sea,  nor  zet  was  not  de- 
<*  fended  nor  forbidden  to  any  man  to  hunt,  nor  to  chase 
*'  the  hare  and  the  fox,  and  other  wild  beasts,  without  forests 
"  and  warrandes  quheresoever  they  were  founden ;"  and 
President  Balfour,  in  his  Practics,  quotes  the  above  treatise 
as  legal  authority.  ^*  Item,  It  is  leisome  to  all  men  to  chaise 
'*  hare^,  foxes,  and  all  other  beasts,  beand  without  forests, 
"  warrens,  parks,  or  wards." 

The  first  restriction  in  the  killing  of  game  is  the  lOth 
chap,  of  Kobert  the  III.,  which  forbids  the  killing  of  hares 
in  the  time  of  snow.  The  next  statute  is  that  of  19  James 
I.  anno  1424,  cap.  36,  whereby  a  fine  is  imposed  on  stalkers. 
In  the  same  king's  reign,  it  was  enacted,  1427,  cap.  108, 
"  That  na  patricks,  plovers,  black  cocks,  gray  hens,  na  mnre 
**  cocks,  nor  such  fowls,  be  tane  with  na  manner  of  instra- 
*^  ment,  fra  the  beginning  of  Lentron  quhil  August,  under 
"  the  pain  of  40s." 

The  act  1474,  cap.  60,  is  the  first  which  introduced  any 
prohibition  with  respect  to  the  killing  of  game.  It  enacts, 
"  That  na  man  slaie  daes  nor  raes  nor  deare,  in  time  of 
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^<  storm  or  snowi  or  slaie  any  of  their  kidde6«  under  the       1791^ 
**  paine  of  z  ponds ;  and  that  na  man  hunt,  achate,  nor  slaie    ^. 


"  deares  nor  raes  in  otherea  closes  or  parkes,  &c.  under  the  uyjmqbtovm 
**  paine  of  punishment  of  theft."    There  is,  however,  no     ^^^^  ^^ 
prohibition  in  this  act  in  respect  to  hunting  or  shooting  in  brbadaiauib 
open  grounds,  at  the  proper  season  of  the  year,  because 
the  legislature  held  that  to  be  competent  to  all  subjects. 

The  like  conclusion  is  to  be  drawn  from  the  statute  1533, 
cap.  13.  From  the  preamble  of  the  act  1551,  cap.  9,  it  ap- 
pears that  a  great  many  deer,  roe,  wild  beasts,  and  wild 
fowls,  had  been  killed  by  shooting  at  them  with  particul^ 
iastraments,  to  wit,  half-hag,  cnlvering,  and  pistolet,  to  the 
great  hindrance  of  the  noblemen  of  the  realm's  getting  the 
pastime  of  hawking  and  hunting,  and  accordingly  such  man- 
ner of  killing  game  was  prohibited,  **  under  the  pain  of 
death."  But  Sir  George  Mackenzie,  in  his  Observations, 
Bays,  "  that  this  act,  inflicting  the  pain  of  death,  and  confis- 
*'  cation  of  moveables  upon  such  as  shoot  deer,  wild  fowl, 
''  or  wild  beasts,  is  deservedly  in  desuetude." 

The  act  1555,  cap.  51,  is  of  still  greater  importance  to  the 
present  question,  for  it  provides  specially  that  no  man  will 
go  into  his  neighbour's  grounds,  hunting  or  hawking,  when 
the  corn  is  on  the  ground,  nor  go  into  wheat  fields  at  these 
times  of  the  year,  till  the  same  be  cut  down ;  thus  showing 
that  the  right  otherwise  was  so  absolute  and  undoubted  as 
to  require  an  enactment  to  restrain  it,  and  to  prevent  com- 
ing on  the  grounds  even  while  the  corn  was  still  uncut. 

The  act  1621,  c.  31,  enacts  that  "  no  man  hunt  nor  hawk 
"  at  any  time  hereafter,  who  hath  not  a  ploughgate  of  land 
**  in  heritage,  under  the  pain  of  £100." 

By  the  act  1685,  c.  20,  all  persons  except  those  heritors 
who  are  possessed  of  £1000  of  valued  rent,  and  had  an  ex- 
press license  from  the  masters  of  the  game,  were  prohibited 
from  killing  gaime  with  setting  dogs.  But  it  is  now  a  set- 
tled point  that  this  act  was  never  in  observance  since  the 
Union,  and  is  therefore  in  desuetude. 

The  last  statute  passed  in  the  parliament  of  Scotland  re* 
lative  to  this  subject,  is  the  act  1707,  c.  13,  which,  after 
pointing  out  the  season  during  which  game  might  be  killed, 
and  the  penalty  attending  a  breach  of  the  enactment,  pro- 
ceeds to  enact,  **  That  no  common  fowler  shall  presume  to 
'*  hunt  on  any  grounds  without  a  subscribed  warrant  from 
''the  proprietor  of  the  said  grounds,  under  the  penalty 
"  foresaid,  besides  forfeiting  their  dogs,  guns,  and  nets,,  to 
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1791.       "  ^ho  apprehenders  or  discoverers :  And  it  is  farther  pro- 

■  *'  Tided,  That  no  fowler  or  any  other  person  whatever,  shall 

uTxirasTOMs  "  come  within  any  heritor's  groands,  without  leave  asked 

BiRL  or     *'  ^^^  given  by  the  heritor,  with  setting  doge  and  nets^  for 

ButADALBANB  **  killing  fowls  by  nets  ;  and  if  any  common  fowler  shall  be 

"  foond  in  any  place  with  gnns  and  nets,  having  no  license 

*'  from  the  nobleman  or  heritor^  they  shall  be  sent  abroad  ai 

"  recruits." 

From  all  these  statutes,  it  clearly  appears  that  it  has 
been  the  constant  understanding  of  the  legislature,  during 
the  course  of  several  centuries,  that  no  landowner  could 
prevent  a  person  duly  qualified  from  hunting  or  killing 
game  on  his  open  and  unenclosed  grounds  not  under  crop. 
The  appeUant  found  himself  in  possession  of  an  estate  of  the 
required  value,  handed  down  to  him  by  his  ancestors,  one 
invaluable  franchise  appertaining  to  which  he  understood  to 
be,  the  privilege  of  hunting  and  killing  game.  And  as  none 
of  the  acts  above  quoted  refer  to  waste  or  hill  grounds,  he 
conceived  that  he  was  exercising  a  legal  right  in  shooting 
over  the  grounds  in  question. 

Pleaded  for  the  Respondent. — It  is  an  established  prin- 
ciple, founded  in  the  very  nature  of  property,  that  eveiy 
man  is  entitled  to  the  exclusive  possession  of  his  own  pro- 
perty, and  to  debar  all  others  from  entering  upon  it  for  any 
purpose,  unless  when  the  owner  is  laid  under  restraint  by 
special  statutes,  or  another  has  acquired  a  privilege  of  ser- 
vitude by  grant  or  prescription,  or  where  the  public  safety 
may  require ;  as  in  pursuing  criminals,  or  destroying  nox- 
ious and  dangerous  animals.  The  animals  which  come  un- 
der the  description  of  game,  beingyercs  naturiBf  are  held  in 
the  law  of  Scotland,  as  in  the  Roman  law,  to  be  res  nulUus, 
and  to  belong  to  the  occupier ;  but  although  the  property  of 
them,  when  killed,  belongs  to  the  killer^  it  does  not  follow, 
that  every  person  is  entitled  to  search  for,  pursue,  or  kill 
those  animals,  upon  the  soil  of  another,  in  order  to  acquire 
such  property.  There  is  no  proper  connection  between  the 
premises  and  that  conclusion.  By  the  Roman  law,  the 
right  of  killing  was  free  to  all ;  but  it  strictly  preserved  the 
rights  of  the  owner  of  the  soil  from  being  encroached  on  for 
that  purpose. 

Such  also  is  the  law  of  Scotland :  Stair  says,  <*  Cum  occa- 
*'  pationibus  venationibus,"  signify  privilege  to  kill  fowls, 
**  fishes,  and  wild  beasts  upon  the  owner's  grounds,  from 
**  which  he  may  debar  others  entirely,  by  hindering  them  to 
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"  come  upon  the  ground.    But  the  yasBal  hath  no  property       1791. 
"  in  the  wild  beasts,  fowls,  or  fishes,  which  belong  to  none. 
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"  for  they  are  proper,  only  by  excluding  others  to  come 
"  upon  the  ground,  the  vassal  having  the  sole  occasion  of    barl  or 
"  taking  such  as  9,re  found  there."    Lord  Bankton  speaks  to***^"^^"^"" 
the  same  purpose. 

Mr.  Erskine,  after  laying  it  down  : — **  That  the  right  of 
"  banting,  fowling,  and  fishing,  within  one^s  own  ground, 
"  naturally  arises  from  one's  property  in  the  lands,  but  is 
"  restricted  by  sundry  statutes,"  adds,  ^*  It  has  lately  been 
"  made  a  daubt^  whether  a  person  qualified  to  kill  game 
"  may  hunt  or  shoot  within  another  man's  property  without 
^  a  trespass.  Indeed  the  act  1707,  c.  13,  which  prohibits 
"  all,  without  exception,  to  come  within  their  neighbour's 
**  property  with  setting  dogs  and  nets,  without  thd  proprie- 
"  tor's  consent,  seems  to  take  for  granted,  that  a  person 
"  qualified  may  hunt  on  any  ground  with  hounds  or  grey- 
"  hounds,  or  shoot  with  a  fowling  piece ;  provided  he  does 
"  not  use  a  net.  But  surely  such  privilege  carries  with  it  a 
''  most  severe  limitation  upon  property,  and,  besides,  hath  a 
*'  manifest  tendency  to  destroy  the  game." 

The  appellant  attempts  to  maintain,  that,  according  to 
the  earliest  writers  on  the  law  of  Scotland,  the  general  right 
of  bunting  upon  the  grounds  of  others  (except  in  the  case  of 
parks  and  warrens)  is  clear  and  incontrovertible;  but  the 
single  authority  he  quotes  is  that  of  President  Balfour.  But 
as  Balfour  states  this  upon  the  authority  merely  of  The 
Forms  of  Barons  Courts,  a  treatise  destitute  of  any  legal 
aathority  whatever,  no  regard  can  be  paid  to  it. 

None  of  the  statutes  respecting  the  game  take  away  or 
infringe  the  right  which  an  owner  has  at  common  law,  to 
prevent  others  from  coming  on  his  property.  The  general 
object  of  the  statutes  was,  the  preservation  of  the  game,  by 
laying  down  regulations  as  to  the  time  and  manner  of  kill- 
ing the  animals  which  came  under  that  description,  and  also 
as  to  the  pennons  to  whom  this  right  was  allowed.  Of  such 
a  nature  is  the  statute  155d,  c.  51,  founded  on  by  the  appel- 
lant. The  subsequent  acts  also,  specially  commented  on  by 
the  appellant,  are  of  a  similar  nature,  and  to  a  like  object. 
From  all  these  statutes,  there  is  nothing  to  warrant  the  con- 
clusion that  owners  of  land  are  not  entitled  to  the  exclusive 
right  of  their  property,  and  to  debar  all  others  whatever 
from  entering  and  encroaching  on  their  grounds  for  any 
purpose  whatever,  much  less  for  the  purpose  of  killing 
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1791.       g^me.    Such  indeed  is  a  breach  of  the  law.    It  ia  an  act  of 

«.    trespass,  punishable  in  a  criminal  manner. 

MAGISTRATES     After  hearing  counsel,  it  was 
OF  ANNAN        Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

BHORTRBID, 

&c.  For  Appellant,  T.  JErskine,  Alex,  Wight. 

For  Respondent,  J,  Anatrxxther^  Tho.  Macdanald. 


The  Magistrates  of  the  Burgh  of  Annan,     Appellants ; 
Mrs.  Namcy  Shortreid  or  Johnstone,  \ 

Widow  of  the  late  William  Johnstone,  >  Respondent. 

Writer  to  the  Signet,  .        .        ) 

House  of  Lords,  loth  April  1791. 

Imprisommsnt  of  Debtor — Liability  op  Magistrates. — ^A  mes- 
senger haying  apprehended  his  debtor,  and  given  him  to  the  Lord 
ProTost  of  the  burgh,  for  the  purpose  of  haying  him  impiisoned  in 
the  common  jail.  Instead  of  this,  he  was  put  into  a  room  adja- 
cent to  the  court  room,  where  he  enjoyed  the  priyilege  of  open  jail. 
Held,  that  the  magistrates  were  liable  in  payment  of  the  debt,  for 
not  instantly  incarcerating  the  debtor  in  tiie  common  prison. 

This  was  an  action  raised  by  the  respondent  against  the 
provost  and  magistrates  of  Annan,  for  not  having  properly 
incarcerated  her  debtor,  after  he  was  handed  over  to  the 
provost  by  a  messenger  at  arms  for  that  purpose,  the  said 
debtor  having  been  apprehended  under  a  caption  for  a  sum 
of  £1326.  at  her  instance ;  and  instead  of  being  put  at  once 
into  the  common  jail  or  prison  of  Annan,  he  was  kept  and 
detained  all  night  at  an  inn  or  tavern,  being  part  of  the 
evening  under  the  charge  of  the  provost,  and  part  left  to 
himself  unguarded,-— the  provost  having  left  him  at  ten 
o'clock  at  night  until  breakfast  time  next  morning;  and 
then  only  put  him  into  a  room  adjacent  to  the  court  room, 
and  not  into  the  common  jail,  under  lock  and  key,  which 
was  giving  the  prisoner,  what  was  called  in  Annan  the 
privilege  of  open  jail. 

The  party  apprehended  was  the  sheriff-depute  of  the 
county  of  Dumfries ;  and  the  reason  why  he  was  not  pot  in 
the  jail  was,  as  alleged  by  the  provost,  that  there  was  no 
fitting  accommodation  for  the  prisoner  there — it  being  full« 
The  debtor  sometime  thereafter  took  out  cessio ;  and,  on  its 
being  opposed  by  the  respondent,  she  consented  to  wilh- 
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draw  her  opposition  on  receiving  £400,  being  part  payment       ^^^^* 


of  her  debt.     Whereupon  it  was  a  defence  stated  in  this  ac- 

,  *  MAQIBTBATBt 

tion,  that  having  consented  to  liberate  him  in  the  cessio,  she    of  annan 
had  yirtaally  abandoned  her  plea  of  illeeal  imprisonment.  ^* 

fiHORTBEID 

The  Court  of  Session  found  the  provost  and  magistrates        &c.      * 
liable  in  the  debt  for  which  the  party  was  apprehended.*      J^n®  8>  1790. 

Against  these  interlocutors    the    present    appeal    wasj^jVg    * 
brought.  9^ 

After  hearing  counsel,  it  was  ^'  ' 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellants,  Sir  J,  Scott^  Wm.  Tail, 
For  Respondent,  T,  Erskinej  W,  Grant, 


•  Opinions  of  Judges : — 

LoBD  Pbesident  (Campbell). — **  This  is  an  action  against  magis- 
tntes  for  not  having  duly  confined  a  prisoner. 

'*  1.  The  first  ground  is,  that  he  was  not  imprisoned  until  near  24 
hours  after  being  delivered  into  the  hands  of  the  provost.  No  de- 
tention during  the  night  The  prisoner  was  left  entirely  to  himself 
from  about  10  o'clock  at  night,  when  he  went  into  his  bed  room,  till 
next  morning  at  breakfast,  when  provost  came  again  to  the  inn.  No 
guard  or  other  precaution. 

'*  If  kept  in  private  custody,  which  may  be  allowed  for  a  reason- 
able time^  the  prisoner  must  be  watched  and  guarded.  Whereas 
Ur.  Armstrong  was  at  full  liberty  for  10  or  12  hours.  It  is  not 
enough  to  say  that  he  did  not  go  away,  for  he  might  have  done  so 
if  he  pleased,  and  was  not  in  custody  at  all  during  that  time. 

"  It  is  of  no  consequence  that  the  magistrates  were  not  charged 
to  detain  him.  The  provost's  receipt  for  his  body  was  equivalent. 
It  was  of  no  consequence  whether  this  was  at  the  hour  of  six  or  at 
the  hour  of  ten  o'clock ;  and  no  matter  what  conversation  the  pro- 
vost held  about  time  of  committing  him  to  prison.  The  messenger 
did  his  duty,  and  left  it  to  the  provost  to  do  as  he  pleased  after- 
wards. 

"  This  ground,  therefore,  for  subjecting  the  defenders  (magistrates) 
seems  to  be  conclusive,  and  not  affected  by  the  proceedings  in  the 
ceisio  honorum, 

*^  2.  Ground.  The  privilege  of  Open  Jail,  as  explained  by  prac- 
tice at  Annan,  is  illegal.  Law  does  not  require'  that  a  debtor  should 
be  closely  confined  to  this  or  that  particular  apartment  in  prison, 
bat  certainly  requires  being  locked  up  within  the  prison  walls,  so  as 
that  die  prisoner  shall  not,  by  merely  opening  the  latch  of  a  door, 
go  out  into  the  street  if  he  pleases. 

^  Had  the  outer  doors  of  the  prison  been  kept  locked  through  the 
day  as  well  as  the  night,  or  had  he  been  locked  into  an  inner  apart- 
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LAIBD 
V. 
EOBRRTSOM, 


[Mor.  p.  7099.] 


John  Laird, 

Messrs.  Robertson  &  Go. 


Appellant; 
Bespondents. 


House  of  Lords,  20th  April  1791. 

Insurance — Deviation. — A  Teasel  was  insured  from  Yiii^faiia  to 
Rotterdam,  **  with  liberty  to  call  at  a  port  in  England.**  She 
sailed  direct  for  HuU,  and  was  lost  on  her  TOjage  to  that  port. 
Held  bj  the  Court  of  Session,  that  a  Tojage  from  Yirginia  to 
Rotterdam,  with  liberty  to  call  at  a  port  in  England,  gave  a  liberr 
ty  to  call  at  any  port  in  England,  and  therefore  to  call  at  Hull. 
Rerersed  in  the  House  of  Lords,  and  case  remitted  to  pass  the 
bUl. 

This  was  an  insurance  made  of  a  ship  and  cargo  from 
Virginia  to  Rotterdam,  **  with  liberty  to  call  at  a  port  in 


ment,  when  there  was  a  necessity  of  opening  the  outer  door,  and 
using  the  court  house,  or  other  outer  apartments,  no  harm  would 
have  been  done.  A  prison  may  be  so  constructed  as  that  a  court 
house,  under  the  same  roof,  shall  occasionally  be  used  as  part  of  the 
prison,  and  occasionally  not. — But  here  Mr.  Armstrong  was  allowed 
himself  to  use  the  court  room  when  it  was  quite  open,  and  the  outer 
doors  unlocked,  to  give  free  ingress  and  egress  to  suitors  and  others. 
Allowing  him  to  sit  as  judge,  and  pronounce  judgments  in  prison, 
was  highly  indecent.  In  fact,  he  was  not  then  in  prison,  but  in  the 
court  house  when  it  was  not  a  prison ;  and  he  was  at  all  other  times, 
from  morning  to  night,  at  liberty,  because  there  was  no  locked  door 
upon  him  either  aboTe  or  below ;  and  even  in  the  night  time  he 
might  have  gone  out  at  the  window  of  the  court  house,  upon  which 
there  were  no  iron  bars  nor  guards  without 

^^  No  local  practice  can  sanctify  this,  being  against  the  law  of  the 
land.  The  practice  at  Dumfries  different ;  for  the  magistrates  take 
care  to  have  a  broader  security  to  indemnify  them  in  all  eyents, 
whether  he  goes  out  of  prison  or  not.  But  those  who  grant  such  a 
cautionary,  are  not  perhaps  aware  of  their  danger. 

'*  The  practice  of  the  burgh  of  Prestwick,  where  the  prisoner  keeps 
the  key,  and  forfeits  his  freedom  if  he  comes  out  This  may  be  a 
good  security,  but  it  is  not  legal  imprisonment. 

'*  The  late  case  of  the  magistrates  of  Edinburgh,  who  were  found 
liable,  though  the  prisoner  had  obtained  cessio  bonorum,  the  decree 
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England.''    After  the  policy  waa  drawn  ont,  information  was  ^f^^- 

received  that  the  Teasel  was  not  to  go  to  Kotterdam,  but  to  ^^^^ 

discharge  at  Hull  in  England.    The  insured  obtained  an  in-  «. 

doreement  on  the  policy  to  that  effect,  signed  by  all  the  in-  kobmtbok, 
Burers  except  the  appellant,  who  declined. 


not  being  extracted.    The  rules  of  law  cannot  be  got  oyer  in  such 


*^  Bat  a  separate  question  occurs  here,  whether  by  the  transaction 
in  the  cessio  bonorum^  the  pursuer  did  not  yirtually  gire  up  her  plea 
of  illegal  imprisonment?  She  had  actually  stated  to  the  Court  that 
Mr.  A.  was  not  legally  imprisoned.  This  she  ought  to  hare  stuck 
to;  bat,  upon  a  compromise,  she  received  £320  to  pass  from  the  ob- 
jection, and  to  admit  that  he  was  in  legal  durance.  This  seems  to 
bar  her  personali  exceptione  from  recurring  to  that  plea  in  the  pre- 
sent shape,  especially  as  the  present  action  is  subsidiary,  and  if  she 
prevails,  she  is  bound  to  make  oyer  her  claim  against  Mr.  A*  to  the 
magistrates.  She  oaght  therefore  not  to  hare  consented  to  his  libera- 
tion, bat  given  them  an  opportunity  of  detaining  him  in  prison. 

'^  This  brings  the  cause  back  to  the  first  point,  and  I  doubt  if  it 
can  be  affected  by  the  proceedings  in  the  cessio,  for  it  does  not  ap- 
pear that  the  pursuer  was  then  in  the  knowledge  of  Mr.  Armstrong's 
Ntnation  during  the  first  night,  and  supposing  the  fact  to  have  been 
Icnown,  yet  if  he  was  afterwards  legally  a  month  in  prison,  this  was 
enoogh  for  the  cessio. 

"  It  ought  to  be  inquired  into,  what  right  the  pursuer  has  to  the 
bOl  m  qaestion,  for  it  was  originally  the  money  of  Hunter  of  Clerk- 
iogton  and  his  creditors. 

'*  Even  as  to  the  second  point,  I  doubt,  upon  consideration,  if  it  be 
a  bar  to  the  pursuer^s  present  plea,  that  she  withdrew  her  opposition 
to  the  cessio.  She  was  not  boand  to  defend  at  all  against  the  cessio. 
She  might  have  betaken  herself  at  once  to  her  demand  against  the 
magistrates ;  and  it  is  so  much  the  better  for  them  that  she  has  got 
payment  of  so  much  of  the  debf 

Lord  Hailbs. — "  The  imprisonment  was  illegal  in  both  respects 
(points.) 

Lord  Monboddo. — **  No  law  requires  that  a  debtor  should  be  im- 
mediately imprisoned.  If  he  had  made  his  escape  from  the  public 
boose,  the  magistrates  would  haye  been  liable,  but  not  otherwise. 
As  to  the  other  objection,  it  is  not  necessary  to  confine  a  prisoner  to 
sny  particular  room.  He  may  hare  the  liberty  of  the  whole  prison." 
LoBD  SwiNTON — '*  Of  first  opinion,"  (President  Campbell's.) 
Lord  Justicb  Clerk.—-''  The  magistrates,  as  keepers  of  the  prison, 
h»f%  no  judicative  powers.  Their  powers  are  merely  tntau/^ta/. 
No  apology  afforded  here.    The  provost  ought  to  have  committed 
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1791.  ji^Q  vefisel  was  loat  on  her  voyage,  and  action  was  raised 

before  the  Court  of  Admiralty  against  the  appellant  for  bis 
part  of  the  sum  assured,  and  decree  obtained.     He  offered 
BOBBBTfloN,  a  bill  of  suspension,  arguing  that,  as  the  policy  stood  origi- 
nally, and  by  which  only  he  could  be  bound,  the  voyage  in- 
sured was  different  from  that  on  which  the  vessel  sailed.   It 
was  answered,  that  the  original  policy  contained  liberty  to 
call  at  a  port  in  England,  and  that  a  port  meant  any  pert  in 
June  2,  1790.  England.     The  Lord  Ordinary  refused  the  bill  of  suspen- 
Nov.  16,— ^gjQj,^  jujij^  on  reclaiming  note,  the  Court  adhered.* 


him  immediately.  Duresse  of  imprisonment  depends  on  the  com- 
pulsion." 

Lord  Roceville. — ^'  Of  the  same  opinion." 

Lord  Gardbnstone. — '^  The  interlocutor  is  well  founded.  The  act 
of  Sederunt  J  6  February*  speaks  only  of  escaping  out  of  prison* 
(N.B.  This  subjects, them,  even  where  there  is  a  legal  imprison- 
ment, and  an  escape  by  violence,  unless  there  be  a  particular  pre- 
caution used  by  locked  fast  doors,  besides  watching.  Vide  also  act 
]  70 1 .     Close  imprisonment  discharged.)** 

Lord  Henderlamd. — **  There  was  no  imprisonment  here  at  all. 
Courts  must  be  held  with  open  doors ;  and  if  the  prisoner  was  allow- 
ed free  liberty  to  hold  courts,  it  cannot  be  said  he  was  properly  im- 
prisoned. In  order  to  this,  there  must  be  a  restraint  both  on  the 
hody  and  the  mind." 

Lord  Eskgrove. — '*  The  custody  of  the  messenger  was  sufficient 
imprisonment,  without  actual  commitment.  There  is  no  act  of 
Parliament  inflicting  this  penalty.  See  the  other  act  of  Sedenmt. 
(N.B.     This  explained  by  decision  in  case  of  Breck  in  Diet.  t.  2.  p. 

169.)" 
Lord  Monboddo.-*-''  Ought  not  to  inflict  penalties  without  act  of 

Parliament  or  act  of  Sederunt" 

Lord  Dreohorn.-^*'  Difficulty  from  bond,  which  was  a  oompol- 
sitor.  1  think  the  interlocutor  should  be  altered  so  far  on  the  second 
point — Whether  it  be  a  virtual  discharge  to  her  plea  of  illegal  im- 
prisonment, by  withdrawmg  her  appearance  in  the  cessio  ?" 

Lord  Justice  Clerk. — ^^  I  agree  with  the  general  doctrine.  Bat 
Lord  Bankton  carries  it  too  far.  Must  not  dischaige  the  principal ; 
but  why  should  she  be  obliged  to  keep  him  in  prison.  Must  I  eli- 
ment  him  upon  the  act  of  grace  ?  She  may  say  I  have  good  men 
hound  to  me.  This  case  still  less  difficult :  for  here  she  does  not 
liberate,  but  only  gives  up  opposition." 

From  Lord  President  Campbell's  Session  Papers,  Iviii. 

*  Lord  Justice  Clerk,  Eskgrove,  and  the  other  Judges,  for  ad- 
hering. 
Lord  President  Campbell  (with  whom  was  Lord  Hailbs)  for 
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.Against  these  interlocutors  the  present  appeal  was  brought       1791. 
to  the  House  of  Lords.  _— . 

Pleaded  for  the  AppeUarU.—The  ground  of  the  judgment  ^*J*^ 
below  was  this ; — That  liberty  to  call  at  a  port  in  England  im-  bobertsou, 
plied  a  power  to  call  at  any  port  without  distinction,  whether  ^^* 
such  port  might  be  in  the  course  of  the  Toyage  to  Rotterdam 
or  not ;  that  of  consequence  the  policy  gave  a  power  to  call 
at  Hull.  And,  supposing  this  to  be  the  case,  a  liberty  to  dis- 
charge at  Hull  must  also  be  implied,  as  by  this  means  the 
voyage  would  only  be  shortened,  and  the  risk  lessened. 
Bat  the  appellant  maintains  that  this  proceeds  upon  a  mis« 
take,  in  supposing  that  the  liberty  to  call  at^'a  port  in  Eng- 
land gave  a  power  to  call  at  any  port.  In  all  policies,  the 
line  of  the  voyage  to  be  insured  is  specified.  K  it  is  a  trad* 
log  voyage,  the  seyeral  ports  are  particularly  mentioned.  If 
it  is  not  a  trading  Toyage,  the  loading  and  discharging  ports 
are  the  points  or  extremes ;  and  the  voyage  insured  is  the 
usual  line  or  course  of  nayigation  between  these  two.  A 
liberty  to  call  at  other  ports,  sometimes  in  more  limited, 
Bometimes  in  more  general  terms,  is  given ;  which  is  often 
necessary  for  various  purposes  different  from  the  unloading 
the  cargo.  It  may  be  for  leaving  or  receiving  advices,  or  to 
put  out,  or  take  in  passengers.  But  these  import  liberty 
only  to  call  at  some  intermediate  port  in  the  course  of  the 
voyage,  lying  in  the  usual  tract  between  the  two  ports  spe- 
cified as  the  two  extremes.  While,  on  the  other  hand,  if  it 
be  intended  to  call  at  a  port,  not  in  the  course  of  the  voy-^ 
age,  that  port  must  be  mentioned  in  the  policy.    In  the 


altering^ — ^The  Lord  President ^said,  «  That  it  vras  a  veiy  general 
point,  and  ought  to  be  reconsidered. — Doubt  if  the  interlocutor  right 
It  rather  seems  to  have  been  a  new  royage,  and  new  adventure  al- 
togeUier ;  and  of  course  that  the  first  policy  was  discharged. — Mr. 
Gammell  himself  seems  to  have  oonisidered  the  matter  in  that  light. 
The  argument  in  the  petition  is  very  strong,  and  is  not  taken  oflF  by 
the  answers. — I  am  satisfied  that  it  was  a  new  undertaking.  The 
dbaoge  in  the  printed  part  of  the  policy  '  vrith  liberty  to  call  at  any 
port  or  place,'  is  not  regarded,  unless  a  special  place  be  named.  Vide 
chapter,  *  Deviation,'  in  Park  on  Insurance. — Carter  and  Townshend. 
The  printed  clauses  are  little  attended  to. — Meant  for  cases  of  neces- 
sity.— Besides,  the  ressel  never  set  out  upon  the  voyage  insured  ; 
aod  no  vessel  would  go  from  Hull  in  her  way  firom  Virginia  to 
Rotterdam,  which,  in  reality,  would  not  be  shortening  the  royage." 
Vidt  President  Campbell's  Session  Papers,  vol.  lix. 


LAIBD 
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1791.  present  case,  the  yessel  was  to  load  at  Virginia,  and  dis- 
charge at  Rotterdam.  A  liberty  to  call  at  any  port  in  Eng- 
land, could  only  be  understood  a  liberty  to  call  at  a  port 
B0BBBT80N,  ill  the  usual  course  of  sailing  between  the  two  extremes  of 
Virginia  and  Rotterdam — in  other  words,  to  call  at  some 
port  in  the  English  Channel,  such  as  Plymouth,  Falmouth, 
Dover,  &c. 

Pleaded  for  the  Bespondenta. — The  vessel  having  been  en- 
sured from  her  loading  ports  in  Virginia  to  Rotterdam,  with 
leave  to  call  at  a  port  in  England,  was  lost  on  her  voyage 
from  Virginia  to  Hull,  a  port  in  England.  The  policy  cover- 
ed  a  voyage  from  Virginia  to  any  port  in  England,  without  any 
view  of  proceeding  further  on  arriving  at  that  port,  because  a 
voyage  may  be  shortened  without  vacating  the  policy,  the 
only  effect  of  shortening  a  voyage  being  to  diminish  the  risk; 
and  by  liberty  to  call  at  a  port  is  implied  a  power  of  dis- 
charging the  whole,  or  a  part  of  the  cargo,  at  that  port. 
The  leave,  therefore,  in  this  case,  to  call  at  a  port  in  Eng- 
land, gave  power  to  call  at  any  port  in  England ;  and  such 
was  the  meaning  of  the  parties. 

After  hearing  counsel, 

Lord  Chanobli^or  Thurlow  said :— > 

«<  My  Lords, 

**  It  appears  to  me  very  unaccountable,  that  merchants  will  persist 
in  using  the  old  form  of  policies,  which  were  extremely  ill  worded, 
and  gave  occasion  to  so  many  law-suits,  which  might  be  avoided  if 
clear  and  fixed  expressions  were  used. — In  the  present  case,  I  find 
it  impossible  to  construe  *  from  Virginia  to  Holland  (Rotterdam), 
with  liberty  to  call  at  a  port  in  England,'  as  giving  liberty  to  go 
entirely  out  of  the  course  of  the  voyage,  and  to  call  at  Hull.  If  to 
Hull ;  why  not  to  Liverpool  or  Whitehaven  ?  But  I  need  not  enter 
deeply  into  the  subject,  because  the  question  before  the  House  was 
only, — Whether  the  Court  of  Session  ought  to  have  passed  the  bill 
of  suspension^?  At  same  time,  however,  I  believe  it  will  no/  be  an 
easif  task  to  show,  that  a  voyage  from  Virginia  to  Rotterdam,  with 
liberty  to  call  at  a  port  in  England,  which  was  the  risk  undertaken 
by  the  appellant,  is  precisely  the  same  thing  with  a  voyage  horn 
Virginia  to  Hull,  which  was  that  the  vessel  intended  and  actually 
performed,  and  if  the  respondents  did  not  make  out  that,  the  appel- 
lant certainly  was  not  liable.  I  therefore  move  to  reverse,  and  re- 
mit to  pass  the  bill." 

It  was  therefore  ordered  and  adjudged  that  the  interlo* 
cutors  complained  of-  be  reversed,  and  that  the  cause 
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be  remitted  back  to  the  Court  of  SesBion  to  pass  the       ^792. 


BLLIOT 


bill  of  suspenBion. 

^^  at 

For  Appellant,  T.  Erskine,  W.  Adam.  fbwclb. 

For  Respondents,  Sir  John  Scott j  W.  Grant. 


Wm.  Elliot  of  Wells,  Esq.,  one  of  the  Free-)   ^j^n^^^ . 
holders  of  the  County  of  Roxburgh,  3     ^^^ 

CoLONBL  RoBBRT  Prinulb,         .  •  Respondent. 

House  of  Lords,  5th  March  1792. 

Election  op  Mbhber  of  Parliament — Qualificatioii. — Held, 
where  objection  is  stated  to  the  title  to  be  enrolled  and  to  vote  for 
a  member  of  Parliament,  the  complaint  must  be  followed  up  with- 
in four  months,  in  terms  of  the  act  16  Geo.  II.  c.  11. 

The  respondent  was  enrolled  as  a  freeholder  of  the  coun- 
ty of  Roxburgh,  in  virtue  of  a  conveyance  to  him  for  life  of 
the  lands  of  Bankhead,  disponed  to  him  by  John  Pringle  of 
Clifton.  The  property  was  a  part  of  the  estate  held  by 
John  Pringle  under  strict  entail,  and  with  strict  prohibitions, 
&c.  against  alienation. 

When  he  applied  to  be  enrolled,  it  was  well  known,  from 
Pringle  having  no  power  to  alienate,  that  this  qualification 
was  fictitious,  but  no  objection  was  taken  at  the  time. 

Thereafter,  at  a  meeting  of  freeholders,  for  the  purpose 
of  electing  a  commissioner  to  serve  in  parliament,  the  appel- 
lant objected  to  the  respondent's  title  as  nominal  and  ficti- 
tious, and  moved  that  he  should  take  the  oath,  but  pre- 
viously that  he  should  answer  certain  interrogatories,  the 
tendency  of  which  was  to  prove,  by  the  respondent's  own 
confession,  that  the  qualification  was  fictitious. 

The  respondent  expressed  his  willingness  to  take  the  oath, 
but  declined  to  answer  the  interrogatories,  because  he  consid- 
ered the  freeholders  had  no  right  to  put  them.  It  was  answer- 
ed, as  by  the  case  of  the  Aberdeenshire  freeholders  and  Mac- 
pherson,  it  was  determined  in  the  House  of  Lords  that  the 
freeholders  had  a  right  to  investigate  the  reality  of  the  qualifi- 
cation by  other  means  than  putting  the  oath,  he  was  not  entit- 
led to  refuse.  Reply.  He  was  entitled  to  refuse,  because 
the  four  months  vdthin  which,  by  the  act  16  Geo.  II.  c.  11,  the 
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1792.      freeholders  were  entitled  to  complain  to  the  Court  of  Ses- 

■  sion  have  expired.    The  question  thus  came  to  be,  Whe- 

8IMSON      ^]^Q|.  {.jjQ  freeholders  haye  a  right  to  object  and  investigate 

KKR,  &c.     the  qualification  of  a  person  upon  the  roll,  although  no 

complaint  be  lodged  against  his  enrolment  within   four 

months  ? 

Dec.  8, 1790.      The  Lords  found  that  the  freeholders  did  wrong  in  strik* 

ing  the  complainer  off  the  roll ;  and,  on  reclaiming  petition, 

23,  they  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellant,  S.  DouglaSi  J^  Anstmther, 
For  Aespondent,  W.  GratUi  TFm.  Dundee. 


Wm.  Simson,  Esq,  of  Yiewfield,  .  AppellarU ; 

The  Honourable  Mrs.  Henrietta  Ann 
Ebr,  Sister  of  the  deceased  Jane,  Mar- 
chioness of  Lothian,  Dougald  Stewart, 
Professor  of  Moral  Philosophy  in  the  Uni- 
versity  of  Edinburgh,  &  John  Pitcairn,  J.  Bespondents. 
Merchant  there.  Trustees  appointed  by 
the  said  deceased  Marchioness  of  Lo- 
thian, and  John  Wm.  Marquis  of  Lo- 
thian, 

House  of  Lords,  28th  March  1792. 

Superior  and  Vassal — Retention  of  Feu-D(Tties — Damage 
IN  Working  Coal. — Held,  in  the  special  circumstances,  that  the 
superior  was  not  liable  for  the  damage  sustained  by  his  yassalt  in 
working  the  coal  by  the  proprietor,  to  whom  the  superior  had  con- 
yejed  the  coal ;  but  that  the  owner  of  the  coal  was'alone  liable, 
and  therefore,  that  he  had  no  right  to  retain  the  feu  duties. 

July  3,  1748.  Lord  Ross  sold,  and  in  feu  farm  conyeyed,  iu  considera- 
tion of  the  sum  of  £700,  and  the  feu  duty  of  £50,  &c.  per 
annum,  the  lands  of  Pendriech,  with  the  mansion  house 
thereon,  situated  in  the  parish  of  Lasswade,  and  county  of 
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Edinburgh ;  but  under  this  reseryatioD,  *^  reserving  to  us       1792. 

"  and  our  heirs  and  assignees,  all  and  singular  the  mines  of    ■ 

"  gold,  silver,  copper,  lead,  coal,  and  other  metals  and  min-      »««<»» 

"  erals  whatever  (quarries  of  lime  and  stone  only  excepted),     KEB,'&e. 

"  with  full  power  and  liberty  to  us  and  our  foresaids,  now 

''  and  at  all  time  hereafter,  to  search  for,  work  out,  and  dis- 

"  pose  of  to  our  own  use,  the  said  metals  and  minerals,  and 

"  to  make  use  of  such  parts  of  the  lands  before  disponed,  as 

"  shall  bo  necessary  for  these  endlS,  we  and  our  foresaids 

"  always  satisfying  and  paying  the  whole  damages  which 

"  the  said  Andrew  Simson  and  his  foresaids  shall  sustain 

"  thereby,  according  as  such  damages  shall  be  ascertained 

'*  by  two  indifferent  persons  mutually  chosen." 

Some  years  thereafter.  Lord  Ross  conveyed  the  foresaid  Jane  5,  1759. 
lands  of  Pendriech,  under  burden  of  the  above  feu  right,  to 
the  late  Wm.  Henry,  Marquis  of  Lothian,  his  heirs  male  of 
tailzie  and  provision,  whom  failing,  to  his  heirs  snd  assig- 
nees whatsoever,  "  together  with  the  whole  coal,  metals, 
'*  and  minerals  of  every  kind,  with  full  power  to  the  said 
"  Marquis  to  search  for,  work  out,  and  dispose  of  to  their 
"  own  use  all  such  metals  and  minerals,  and  to  make  use  of 
"  snch  parts  of  the  said  lands  as  shall  be  necessary  to  those 
*'  ends,  he  and  his  foresaids  always  satisfying  the  whole  da- 
**  mages  which  thefeuars  and  tenant  of  the  said  lands  shall 
"  sustain  thereby." 

The  above  disposition  to  the  Marquis  of  Lothian  except- 
ed from  the  conveyance  therein  the  said  feu  rights,  and  spe- 
cially that  granted  to  the  appellant's  father,  and  excepting 
also  the  tack  of  the  coal  granted  to  Andrew  Henry. 

The  Marquis  of  Lothian  having  given  these  lands,  with 
the  coal,  to  the  Marchioness  of  Lothian  in  liferent,  he,  of 
this  date,  and  with  consent  of  the  Marchioness  for  her.  right  May  8,  1762. 
of  hferent,  conveyed  to  John  Clerk  of  Eldin  the  coal  in  the 
lands  feued  to  the  appellant's  father,  to  be  holden  of  and  un^ 
der  the  Marquis  and  his  heirs  or  successors ;  and  Mr.  Clerk 
was  taken  bound  in  the  usual  way  to  pay  the  whole  dama- 
ges occasioned  by  the  working  of  the  coal. 

The  coal,  it  appeared,  came  to  be  wrought  immediately 
under  the  mansion  house  of  Viewfield,  and  considerable  da- 
mage was  done  to  the  house  by  rents  and  sets  in  the  walls 
thereof.  These  were  duly  intimated  by  the  appellant  to 
Mr.  Ainslie,  the  Marquis  of  Lothian's  factor ;  and  at  Whit- 
siunday  1782  he  further  gave  notice  of  his  intention  to  re- 
tain tha  feu  duties  of  the  foresaid  lands  in  security  and  pay- 
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1792.       ment  of  the  damages  occasioned  for  the  working  of  the 

'    coaL 
8IM80K  Action  was  then  raised  by  the  respondents  for  pajment 

XER,*  &o.  ^f  ^^^  arrears  of  feu-duties  due  bj  him  to  the  Marchionem. 
In  defence  to  this  action,  it  was  contended  that  the  Mar- 
qnis,  as  superior,  was  liable  for  his  vassal  Mr.  Clerk,  to 
whom  he  had  sold  the  coal,  and  that  Mr.  Clerk  had  wrought 
the  coal  from  under  the  appellant's  house  of  Viewfield,  and 
other  buildings  on  the  lands  of  Fendreich ;  and  otherwise 
conducted  his  operations  below  ground,  in  such  way  and 
manner  as  tended  greatly  to  the  hurt  and  prejudice  of  the 
appellant,  and  by  which  he  had  sustained  great  loss  and 
damage.  In  reply,  the  respondents  stated,  that  when  the 
property  of  the  coal  was  transferred  to  Mr.  Clerk,  the  ob- 
ligation to  pay  the  damages  accruing  from  that  period,  was 
also  transferred  against  him,  just  as  it  had  been  when  the 
superiority  of  the  lands,  with  the  coal,  were  conveyed  to  the 
Marquis  by  Lord  Ross,  so  also  the  obligation  to  pay  the  dam- 
ages was  transferred  against  him.  Accordingly,  against  Mr. 
Clerk,  the  appellant's  father  had  raised  legal  proceedings, 
and  had  obtained  decree  for  the  sum  of  £236  as  damages 
done  by  the  working  of  the  coal,  which  was  a  tacit  confes- 
sion that  he  alone  was  liable. 
Jan.  31, 1789.     j)^q  l^^^  Ordinary  pronounced  this  interlocutor. — "  Finds, 

"  That  as  in  the  original  feu  right  granted  to  Andrew  Sim- 
"  son,  the  defender's  father,  in  1748,  there  is  a  reservation 
"  of  the  coal,  and  of  full  power  and  liberty  to  search  for, 
"  work,  and  dispose  of  the  same,  in  favour  of  Lord  Ross  the 
grantor,  he  and  his  foresaids  always  satisfying  and  pay- 
ing the  whole  damage  sustained  thereby,  it  follows,  that 
"  upon  the  property  of  the  coal  being  transferred  to  a  third 
''  party,  the  obligation  to  pay  the  damages  was  of  course 
'*  transferred  against  the  disponee,  from  the  commencement 
**  of  his  right,  and  the  obligation  on  Lord  Ross  and  his 
"  heirs  ceased,  except  as  to  bygones;  and  that,  in  the  same 
"  way,  when  the  property  of  the  coal,  and  the  power  of 
**  working  it,  came,  after  passing  through  the  hands  of  the 
"  late  Marquis  of  Lothian,  to  be  vested  in  Mr.  John  Clerk 
**  of  Eldin,  in  consequence  of  his  purchase  from  the  Marquis 
'*  in  the  year  1762,  the  obligation  to  pay  the  damages  was 
'<  of  course  transferred  against  Mr.  Clerk,  and  against  him 
'*  alone :  Finds  that,  accordingly,  from  the  time  of  Mr. 
''  Clerk's  purchase,  it  was  from  him  that  the  damage  was 
**  claimed  on  account  of  his  working  the  coal ;  and  that  it 
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"  was  between  the  defender  and  Mr.  Clerk  alone»  that  first       1792. 
"  aD  ineffectual  submission,  and  afterwards  a  tedious  litigation 


"  took  place,  with  respect  to  the  amount  of  that  damage ;      >»><>" 

"  which  last  terminated  in  a  decree  of  this  Court  in  the  year     ksb,'&c. 

"  1784,  ascertaining  the  total  amount  of  the  damage  from 

"  the  year  1764  to  the  year  1784,  and  decerning  Mr.  Clerk 

"  to  pay  the  same ;  and  which  sum  he  accordingly  agreed  to 

'*  pay,  and  a  discharge  was  wrote  out,  but  to  which  his  sub- 

"  Bcription  was  refused  ;  some  dispute  having  arisen  which 

"  of  the  parties  was  entitled  to  the  custody  of  the  decree  in 

"the  expense  of  extracting,  which  Mr.  Clerk  had  been 

"  found  liable ;  and  which  settled  a  variety  of  other  points 

*"  of  dispute  between  the  parties,  besides  the  extent  of  the 

"damages.    Therefore,  both  on  the  general  ground,  and 

'*  the  particular  circumstances  of  the  case,  repels  the  de- 

" fence;  finds  the  defender  liable  to  the  pursuers  in  the 

"  feu-duties  libeHed." 

On  representing  against  this  interlocutor,  the  Lord  Ordin-  ^/[^^  2  1789. 
ary  adhered.  On  representation  by  the  respondents,  the 
Lord  Ordinary  pronounced  this  interlocutor : — "  In  respect 
"  that  Mr.  Simson  insi^ited  for  his  damages,  first  before  ar- 
*'  biters,  and  afterwards  before  this  Court,  where  he  obtain- 
"  ed  a  decree  against  Mr.  Clerk,  and  against  him  only,  with- 
**  out  ever  making  any  intimation  to  his  superior, — ^that  it  is 
"  admitted  Mr.  Clerk  is  solvent,  and  that  he  suspended  the 
"  charge  given  for  the  sum  decreed  for  damages  by  his 
'*  Court,  singly  on  pretence  that  he  was  entitled  to  the  cus- 
"  tody  of  the  decree,  and  that  it  is  plain  his  suspension  must 
**  at  any  rate  have  been  refused,  had  Mr.  Simson  so  inclined, 
"  except  quoad  as  much  as  was  sufficient  to  pay  for  another 
*"  extract ;  alters  the  interlocutor,  in  so  far  as  it  finds  the  de« 
**  fender  liable  in  no  other  expense  but  that  of  extracting 
"  the  decree ;  and  finds  him  liable  in  the  expense  of  process, 
"  and  modifies  the  same,  as  hitherto  incurred,  to  £10,  and 
'*  decerns.  And  as  to  interest  now  claimed,  finds  the  de- 
''  fender  liable  for  interest  on  the  feu-duties  libelled  from 
*'  the  date  of  citation  in  the  action,  and  decerns." 

The  appellants  presented  a  petition  to  the  Court,  who  at 
first  altered  the  interlocutor  of  the  Lord  Ordinary,  but,  on  jgQg27  1790. 
petition  by  the  respondents,  "  they  alter  the  interlocutor 
"  formerly  pronounced  :  Find  that  the  respondent,  Mr.  Sim- 
"  son,  is  not  entitled  to  retain  the  feu-duties  payable  by  him 
**  to  the  superior,,  on  account  of  any  damage  which  he  has 
«  sustained,  or  may  sustain,  by  the  working  of  the  coal  now 

▼OL.  III.  R 
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1792.       «  belonging  to  Mr.  Clerk  of  Eldin,  within  the  respondent's 

— '    "  lands,  after  the  commencement   of  Mr.   Clerk's  right. 

UM80N      „  Therefore  repel  the  defence  made  by  him  against  pajment 

KER,  &c.     "  of  the  feu-duties.''    On  petition  to  the  Court  against  this 

Jan.  18, 1791.  interlocutor  the  Court  adhered.     Then  he  offered  a  bill  of 

May  31 1791.  suspension  of  these  judgments, — the  bill  was  reused.   And, 

lastly,  he  brought  a  declarator,  but  the  Lord  Ordinary  as- 

Feb.  2, 1791.  soilzied  ^*  the  Marquis  of  Lothian,  and  decerns."* 


*  Opinions  of  Judges  :— 

Lord  Prbsidbnt  Campbell. — **  This  is  a  question  between  iii- 
perior  and  vassal,  for  daou^es  sustained  by  working  the  coal,  and 
retention  of  the  feu  duties  in  consequence  of  such  damage. 

''  By  the  original  principles  of  the  feudal  law,  the  superior  eonld 
not  alienate  the  dominium  directum  without  the  consent  of  his  TasniL 
Craig,  lib.  2,  tit.  12,  §  35.  The  power  of  alienation  is  now  com- 
plete in  him;  but  it  must  be  a  total,  not  a  partial  alienation. 
Hence  snperiors  cannot  be  multiplied  orer  the  vassal,  and  a  sabal- 
tern  superior  cannot  be  interposed  between  and  the  vassal  without 
his  consent. 

"  When  the  superior  reserves  to  himself  a  power  of  working  coal, 
or  any  other  mineral  below  ground,  this,  although  not  one  of  the 
essentiaUa  of  the  dominium  directum^  becomes  one  of  the  acddenta- 
lioi  or,  in  other  words,  one  of  the  rights  reserved  to  the  superior  bj 
stipulation  out  of  the  feu.  It  must,  in  a  feudal  sense,  belong  either 
to  the  superior  or  to  the  vassal,  both  of  whom  are  infeft  in  the  whole 
dominium  of  the  lands,  for  although  it  may  be  assigned,  t.  e.  the  li- 
berty may  be  communicated  to  a  third  party,  jet  such  third  party 
can  only  enjoy  it  under  the  granter,  as  a  mere  liberty  or  privilege, 
which  he  derives  from  him,  in  the  same  way  as  he  would  do  a  power 
of  cutting  down  the  trees,  or  reaping  the  grain  upon  the  solum  of  the 
feu.  The  superior  and  the  vassal  still  continued  bound  to  one  ano- 
ther as  the  two  contracting  parties.  The  feu  duty  is  a  security  to 
the  one,  and  the  rents  to  the  other,  against  all  breach  of  the  feudal 
contract. 

**'  The  superior  and  the  vassal,  though  less  intimately  connected 
now  than  formerly,  are  still  liable  in  mutual  duties  and  obligations  to 
one  another ;  and  these  may  be  more  or  less  extensive  accordiiig  to 
the  bargain  which  they  make.  Each  party  may  now  sell  his  right ; 
but  the  question  is,  Whether  he  must  not  convey  it  entire  if  he 
means  to  liberate  himself  from  the  feudal  engagement.  The  vassal 
may  grant  a  subfeu  of  a  part ;  he  may  even  sell  a  part  to  be  holden 
a  mcj  but  he  cannot  do  go  without  remaining  bound  to  the  superior  in 
the  whole  prestations  of  the  feu  contract.  Neither  he  nor  the  par* 
chaser  can  insist  that  the  feu-duty  or  casualty  should  be  divided. 
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Af^aiDst  these  interlocutors  the  present  appeal  was  brought  1792. 

to  the  House  of  Lords.  — — — 

Pleaded  by  the  Appellant— By  the  feu  charter  to  the  ap-  ""JJ^^" 

pellant's  father,  Lord  Ross,  the  grantor,  at  the  same  time  kbb,  &o. 


'*  In  the  same  way,  the  superior  cannot  parcel  out  the  superiority, 
or  the  prestations  incumbent  on  the  rassal,  by  dividing  them  into 
parts,  without  consent  of  the  yassal,  though  he  may  conrey  the  whole 
as  a  jat  indimduttm,  e.  g.,  suppose  be  should  gnmt  an  assignment  of 
the  feu  duties  to  a  cieditor,  he  still  continues  as  mach  bound  to  his 
vassal  in  every  counter  prestation  as  if  no  such  thing  had  happened, 
and  the  vassal  may  retain  the  feu  duties  for  implement  of  any  pres- 
tation  incumbent  on  the  superior. 

**  In  the  present  case,  he  has  done  less ;— he  has  only  assigned 
one  of  the  adventitious  prestations,  which  he  stipulated  to  himself 
oat  of  the  feu,  leaving  the  feu  duties  still  payable  as  before,  which 
feu  duties  the  vassal  is  entitled  to  retain,  if  the  counter  part  of  the 
oUigation  in  the  feudal  contract  is  not  made  good  to  him. 

**'  The  petitioner  considers  a  stratum  of  coal  as  a  separatum  tene- 
meniumy  which,  like  a  reserved  farm,  may  be  granted  in  feu  to  an- 
other vassal,  and  what  gives  rise  to  this  idea  is,  that  in  granting  the 
privilege  of  working  the  coal  to  Mr.  Clerk,  he  has  done  it  in  the  form 
of  a  disposition  with  a  precept  of  sasine*    But  this  seems  to  be  a 
deception.     A  lease  has  ofiten  been  constituted  by  infeflment,  and 
yet  is  not  a  proper  subject  of  a  feudal  grant.     A  piece  of  stone,  or  a 
piece  of  coal  below  the  surface  of  the  earth,  is  as  little  a  proper  sub- 
ject of  it.     The  petitioner,  as  crown  vassal  in  the  lands  of  Pendriech, 
has  right  to  the  lands  a  cah  ad  centrum.    Mr.  Simson,  as  sub  vassal, 
has  exactly  the  same  right  quoad  the  dominium  utile,  excepting  only 
that  he  hai  agreed  to  suffer  the  superior,  and  his  heirs  and  assignees, 
to  work  out  the  seams  of  coal,  and  certain  other  minerals,  if  they  are 
fmmd  within  the  lands.    If  there  shall  happen  to  be  no  such  miner- 
als,  the  whole  solum  of  the  estate  usque  ad  centrum,  belongs  to  Mr. 
Siasoii.     He  has  right  to  every  thing  except  these  minerals,  e.  g., 
stone,  lime,  sand,  earth,  water,  &c.     The  wastes  will  also  belong  to 
bim  after  the  coal  and  minerals  are  wrought  out.    The  subject  there- 
fore of  reservation  is  a  mere  privilege  of  working  certain  mines 
and  ndnerals,   which  does  not  radically  affect  the  feudal  title, 
hat  is  merely  a  servitude  or  burden  upon  it    This  the  vassal 
most  submit  to,  becaiue  it  is  a  condition  of  his  grant ;  but,  it  is 
e^[iially  a  condition,  or  inherent  quality  of  this  grant,  that  his  sur- 
face damages  shall  be  paid ;  and  this  last  is  as  much  a  servitude, 
or  burden  upon  the  dominium  directum^  as  the  other  is  a  burden  up- 
on the  damnum  uiiU.    It  is  admitted  to  be  a  burden  upon  the  re- 
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1792.       he  reserred  the  coal,  also  bound  and  obliged  him,  and  his 
--  heirs  and  assignees,  to  paj  all  damages  to  be  occasioned  by 
the  working  of  the  same.     The  same  obligation  was  impos- 


SIMSON 
V. 


served  right  of  working,  t.  e.  upon  the  mineral  which  is  to  be 
wrought,  bat  it  is  said  to  be  no  burden  upon  anjof  the  other  reserv- 
ed rights,  particularly  the  feu  duty.  But  where  is  this  distinction  to 
be  found  in  the  feu  contract  ?  Every  burden  to  which  the  vassal  is 
subject  is  a  burden  upon  the  whole  domnium  utile  given  to  him ;  and 
there  is  no  reason  why  eveiy  burden  to  which  the  superior  has  sub- 
jected himself,  should  not  be  equally  upon  every  part  of  the  estate  or 
interest  which  he  has  reserved. 

^  It  is  said  that  he  may  assign,  and  that  the  word  assignees  in  the 
clause  of  reservation,  means,  assignees  in  the  coal.  That  he  may  as- 
sign, t.  e.  convey  his  total  right,  is  undoubtedly  true.  That  he  may  al- 
so assign  it  in  parts,  he  himself  remaining  liable,  is  equally  true.  But 
the  question  is,  Whether  he  can  be  entitled  to  render  the  condition 
of  his  vassal  worse  by  any  partial  alienation  ?  It  is  a  possible  case, 
that  by  undermining  the  surface,  the  whole  of  it  maj  be  rendered 
waste.  If  this  shall  happen,  may  not  the  vassal  retain  his  feu  duty, 
which  was  the  full  rent  of  the  surface  at  the  time  ?  Will  it  be 
said,  you  shall  continue  to  pay  your  feu  duty  to  the  superior,  and 
have  recourse  to  a  personal  action  against  the  proprietor  of  a  subject 
which  does  not  exist,  viz.  the  coal  now  wrought  out  ? 

**  It  seems  to  be  admitted,  that  if  the  coal  was  only  let  on  lease, 
supposing  for  99  years,  or  for  1000  years,  the  superior,  as  granter  of 
the  lease,  would  be  liable,  as  well  as  the  lessee,  for  the  damages. 
But  where  is  the  difference  between  this  and  a  total  sale  of  the  <»a], 
if  it  be  exhaustible  in  a  much  shorter  period  ?  It  is  easy,  at  this 
rate,  to  avoid  the  obligation,  by  only  calculating  the  numbcnr  of  yean 
within  which  the  coal  may  be  wmnght  out ;  and  instead  of  a  tack 
duty,  and  the  form  of  a  lease,  taking  a  price  or  grassum  payable  at 
once,  equivalent  to  the  whole  rents  for  so  many  years.  In  fact,  the 
right  to  the  coal  in  this  case  is  held  by  Mr.  Clerk  as  a  subaltern  pro- 
prietor, under  the  Marquis  of  Lothian^  the  disposition  containing 
only  a  precept  of  sasine  de  me,  so  that  the  Marquis  is  his  superior  in 
that  right,  and  ought  to  answer  for  him  to  Mr.  Simson,  the  vassal  in 
the  lands,  in  the  same  way  as  if  Clerk's  right  was  only  a  lease. 

<*  But  after  all,  upon  reconsidering  these  notes,  I  rather  incline  now 
to  think  that  the  coal  and  the  surface  may  be  held  as  separata  iene* 
menta  by  different  proprietors  or  vassals  with  different  redendos  ;  and 
that  it  may  be  a  condition  in  their  different  rights,  expressed  or  im- 
plied, that  the  superior  is  not  to  be  liable  for  damages  done  bj  the 
one  to  the  other.    In  the  present  case^  there  is  no  express^  stipula- 
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ed  upon  the  Marquis  of  Lothian,  by  a  clause  in  the  oonvej-       ^^^^- 
ance  bj  the  heirs  of  Lord  Ross  to  him,  in  the  same  words 
with  that  in  the  feu  charter  to  the  appellant's  father.     And 


tion  of  that  kind ;  but  it  may  be  understood,  that  when  the  Tassal  in 
the  lands  agreed  to  accept  of  his  feu  right,  under  the  condition  of  a 
resenred  right  in  the  superior  to  dispose  of  the  coal  at  pleasure,  he 
tacitly  consented  to  what  has  happened." 

Loan  Hrmdbklaiid. — "  As  to  the  contract,  it  was  doubtful^  in 
point  of  law,  whether  a  party  using  a  reserred  right  was  to  pay  da- 
mages .or  not  The  clause  here  has  been  put  in  to  settle  that  ques- 
tion. He  binds  his  heirs  and  assignees  in  the  right  reserred.  He 
might  have  sold  the  superiority,  reserving  the  coal." 

Lord  Swinton. — ''  I  am  for  adhering  to  the  interlocutor.  A  feu 
oontnict  is  optima  Jide>  There  may  be  no  coal  there,  and  yet  much 
damage  occasioned  by  searching  for  it.  It  may  be  sold  to  bankrupts 
(in  which  case  he  may  insist  for  caution  for  the  damage  that  may 
accrue  from  working  the  coal).  Besides,  coal  is  a  fungible,  and  may 
be  exhausted.  Heirs  and  assignees,  not  only  in  the  coal,  but  in  the 
whole  subject.  See  clause  of  tenendas  which  sets  forth  '  our  heirs 
and  assignees  in  the  lands  of  Pendriech,'  "  &c. 

Lord  Hailbs. — **  The  words  ^  may  be,'  &c.  must  be  left  out." 

Lord  Drbohorn. — ^  This  is  a  condition  as  well  as  a  resorvation, 
and  appears  to  be  made  reaL  If  sold  to  a  bankrupt,  he  may  stop  the 
tacksman  until  damages  paid,  or  caution  found.  In  all  cases  where 
light  is  assignable,  the  cedent  is  liberated  when  the  assignation  is 
completed  There  is  a  casein  1792>  Trotter  v.  Denniston.  Pit- 
fooi^s  opinion  was  that  assignee  in  such  a  case  was  alone  liable.  Be- 
ing a  fimgible,  I  do  not  consider  the  coal  a  separate  property,  and 
therefore  not  a  proper  subject  of  feu." 

Lord  Eskgrovb. — ''  I  am  against  the  interlocutor.  The  clauses 
lefened  to  by  Lord  Swinton  are  applicable  to  the  superiority  alone. 
Suppose  he  had  sold  the  superiority  itself,  would  his  heirs  have  con- 
tinaed  bound  V 

Lord  Justicb  Glbrk. — '*  This  question  might  haye  been  settled 
bj  a  few  words  in  the  contract ;  the  question  being,  What  the  par- 
ties meant  by  it  ?  Different  estates  may  be  created  in  land,  e.g. 
lands  and  teinds — and  may  hold  of  different  superiors.  Mines  and 
minerals  may  also  belong  to  different  parties,  because  they  are  pro- 
per subjects  of  feudation,  and  may  hold  of  different  superiors.  The 
statute  1592,  about  mines  of  silver,  allowed  to  feu  them  to  the  Jree^ 
holders^  which  meant  proprietors.  Coal  is  not  a  part  of  the  dominium 
directum  but  a  part  of  the  dominium  utile  ;  and  when  sold  goes  to 
the  purchaser  cum  suo  onere.*' 


SIMSOM 
V. 

kbb,  &c. 
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^^^^'       the  liferent  right  granted  to  the  Marchioness  of  Lothian  by 


smsoN      ^^^  Marquis,  was  made  subject  to  the  same  obligation  to 
V.         pay  damages,  by  a  similar  clause  in  her  contract  of  marriage. 

KSB,  &c.  But  the  conveyance  of  the  coal  to  Mr.  Clerk  did  not  free  the 
Marquis  or  Marchioness  from  that  obligation,  because  that 
conveyance  gave  to  Mr.  Clerk  only  a  subordinate  right, 
holden  under  the  Marquis  of  Lothian;  according  to  the 
principles  of  the  feudal  law,  by  which  the  rights  to  landed 
estates  in  Scotland  are  governed,  the  Marquis  of  Lothian  is, 
in  law,  the  proprietor  of  the  coal.  Besides,  where  a  supe- 
rior feus  lands  to  a  vassal,  reserving  the  coal  and  other  mi- 
nerals, under  an  obligation  to  pay  all  damages  to  be  occa- 
sioned by  the  working  thereof,  the  superior  cannot  get  quit 
of  the  obligation  he  has  come  under,  and  throw  it  ezcla- 
sivcly  on  any  third  party  to  whom  he  may  convey  the  right 
to  work  the  coal.  Until  the  vassal  has  consented  to  hold 
another  bound,  the  superior  must  remain  liable  to  the 
vassal. 

Pleaded  for  the  Respondent, — By  the  terms  of  the  feu 
contract,  by  which  the  appellant  acquired  the  dominium 
utile  of  the  lands,  Lord  Boss  was  not  barred  from  separat- 
ing the  superiority  of  the  lands  from  the  right  of  the  coal. 
On  the  contrary.  Lord  Boss  was  at  full  liberty  to  give  the 
superiority  of  the  land  to  one  person,  and  the  right  to  the 
coal  to  another.  There  is  no  clause  in  the  feu  contract  say- 
ing, that  when  these  two  estates,  that  is,  the  estate  consist- 
ing of  the  superiority  of  the  lands,  and  the  estate  consisting 
of  the  property  of  the  coal,  which  are  two  estates  altogether 
distinct,  belong  to  different  persons,  the  proprietor  of  the 
superiority  shall  be  liable  to  the  vassal  for  the  damage 
done  to  his  lands  by  the  owner  of  the  coal.  As  there  is  no 
express  clause  in  the  feu  charter  to  this  effect,  so  neither  is 
there  any  clause,  the  meaning  of  which  imports  that  it  was 
the  intention  of  parties  to  lay  the  superior  under  such  an 
obligation.  It  is  true  that  the  feu  contract,  after  reserving 
the  coal,  says  that  Lord  Boss  and  bis  foresaids,  that  is,  his 
heirs  and  assignees,  shall  be  liable  to  the  vassal  for  the 
damage  done  to  his  property  by  working  the  coal.  But»  by 
the  fair  rules  of  construction,  no  more  is  here  meant,  than 
that  Lord  Boss'  assigns  in  the  coal  shall  be  liable  for  the 
damage  which  they  do  to  the  vassal  in  the  exercise  of  their 
property.  The  obligation  is  laid  upon  them  in  the  clause 
of  reservation,  and  it  must  be  understood  applicando  rinffu^ 


[M.  8193.] 

Thomas  Hoo  of  JN'ewIistoii,  Esq.,  Appellant; 

Rbbrcca  Lashley  or  Hog,   and  Thomas  )    ^ 
Lashley,  her  Husband,  J  Bespandenis. 

House  of  Lords,  20th  April  and  7th  May  1792. 

Lboitdc  —  Lex  Domicilu  —  Discharob  op  Lbgitim  —  How  it 
Operates  —  Homologation  —  Child's  Share  of  Qoods  in 
Communion — ^Heritable  or  Moveable — Government  Annui- 
ties— ^French  Funds.— i  a  Scotsman  by  birth  left  his  country 
earlj  in  life,  and  settled  in  London,  and  married  an  English  lady 
there.  He  acquired  a  large  fortune,  and  purchased  the  estate  of 
Newliston  in  Scotland,  to  which  he  sometime  thereafterretired,  and 
died  there.  By  will  the  appellant  was  left  the  whole  heritable  and 
moveable  estate.  The  eldest  daughter,  the  respondent,  was  mar- 
ried to  Dr.  Lashley,  and,  on  her  marriage,  it  was  proposed  to  give 
her  £2000  as  her  fortune.  A  correspondence  was  entered  into,  by 
which  £700  of  this  sum  was  paid  them  on  bond,  and  further  cor- 
respondence was  entered  into  in  regard  to  the  balance  when  the 
lather  died*"  The  younger  children  had  all  discharged  their  father 
for  their  shares  of  the  legitim.  But  the  respondent  claimed  her 
le^tim,  and  also  a  share  of  the  goods  in  communion,'  as  due  at 
her  motfaei^s  death,  and  she  raised  an  action  against  the  appellant, 
her  brother,  concluding  for  payment.    Held,  1.  That  she  was  not 
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la  ringuHs,    It  would  have  been  a  most  absurd  stipulation       1792. 
upon  the  part  of  Lord  Ross,  had  he  subjected  his  successors    ■ 
in  the  superiority  in  the  damage  which  might  be  done  to      >i>*8on 
the  vassal  by  his  successors  in  the  separate  estate  of  the     ksb^'&c. 
coal,  with  which  his  successors  in  the  superiority  were  to 
have  no  connection.    And  nothing  is  more  absurd  and  un- 
tenable in  law,  than  to  say  that,  independently  of  the  ab- 
sence of  all  express  stipulation,  the  superior  was  at  common 
hw  liable  for  the  deeds  of  his  vassal. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellant,  Sir  J.  Scott,  J.  Anstruther. 
For  Ilespondents,  B.  Dund(Mj  W.  Tait. 
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1792.  barred  from  homologation  or  acquiesoenoe.    2.  That  the  daim  of 

,  l^tim  was  not  excluded  by  Mr.  Hog*8  last  settlement.    3.  That 

Hoo  as  the  marriage  articles  did  not  bind  his  fortune,  so  they  could  not 

•  .  -,*'     Q        preclude  the  mother,  had  she  sunrived,  from  claiming  her  legal 

share.  4.  That  the  renunciation  of  their  shares  by  the  younger 
children  operated  in  favour  of  the  respondent,  Mrs.  Lashley  or  Hog. 
5.  That  the  personal  succession  must  be  regulated  by  the  Ux  do- 
miciliij  which  was  Scotland,  and  therefore  included  the  funds  both 
in  England  and  elsewhere  ;  and  that  the  GoYcmment  annuities 
were  moveable. 

Eobert  Hog,  afterwards  of  Newliston,  waa  a  native  of 
Scotland,  and  left  that  country  early  in  youth,  and  settled 
in  London  as  a  merchant,  where  he  married  an  English 
lady,  Miss  Rachel  Missing,  and  acquired  a  considerable  for- 
tune in  business,  besides  obtaining  £3000  with  his  wife. 

On  his  marriage  with  Miss  Rachel  Missing,  a  contract  of 
marriage  was  entered  into,  whereby  the  wife's  portion  was 
to  be  vested  in  lands  in  England,  for  behoof  of  them  in  life- 
rent and  their  children  equally  in  fee.  He  afterwards  pur- 
chased the  estate  of  It'ewliston,  near  Edinburgh,  at  £18,000, 
to  which  place  ho  soon  afterwards  retired.  This  marriage 
1760.  was  dissolved  by  the  death  of  Mrs.  Hog  in  1760,  leaving 
three  sons  and  three  danghters. 

Rebecca,  the  respondent,  and  eldest  daughter,  married  Dr. 
Thomas  Lashley,  then  a  student  of  medicine  at  college,  and 
a  native  of  Barbadoes.  The  marriage,  in  consequence  of 
having  been  gone  into  without  the  knowledge  and  consent  of 
the  father,  created  displeasure,  and  induced  them  to  retire 
to  Barbadoes.  On  this  the  father  proposed  to  give  his 
daughter  £2000  of  portion.  They  went  to  that  island  ac- 
cordingly, but  nothing  more  than  £700  was  paid,  for  which 
Dr.  Lashley  granted  his  bond  ;  and  some  letters  passed  be- 
tween the  parties  as  to  the  remainder  of  his  wife's  fortune, 
in  which  expressions  were  used  on  the  part  of  the  son-in-law 
that  indicate^  an  acknowledgment  that  the  £2000  was  to 
be  all  the  fortune  or  claim  he  could  expect,  with  the  excep- 
,  tion  of  one  letter,  which  expressed  larger  views,  and  hinted 
at  a  claim  of  a  more  extensive  nature.  On  the  part  of  Mr. 
Hog,  his  letters  in  reply,  gave  him  to  understand  that  the 
£2000  was  to  be  all,  and  to  make  his  daughter  equal  with 
*'  my  other  family."  These  propositions  came  to  nothing ; 
but,  in  1771,  Mr.  Hog  gave  directions  to  pay  Mrs.  Lashley 
£65  per  annum,  being  the  interest  of  the  £1300,  the  ba* 
lance  of  the  £2000,  after  deducting  the  £700  paid.     He 
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afterwardB  executed  a  bond  of  provision  for  the  £1300,  as       ^'^^^• 
well  as  bonds  of  provision  for  each  of  his  other  daughters.    "■"— ""^ 
He  executed  additional  bonds  of  provision  to  all  his  daugh-  «. 

ters  for  £500  piore,  and  was  in  the  course  of  executing  ad-  i-^shlet,  &c. 
ditional  bonds  for  a  further  sum  of  £500  to  each  when  he 
died.  Mar.  19, 1789. 

His  eldest  son,  the  appellant,  was,  by  general  settlement 
in  his  favour,  left  the  whole  heritable  and  moveable  estate, 
fiubject  to  payment  of  his  debts,  and  of  these  provisions. 
His  personal  estate  was  considerable,  and  chiefly  vested  in  a  j 
banldng  concern  in  London,  and  part  in  English  and  French 
stock  or  funds,  which  was  to  go,  with  the  landed  estate 
in  Scotland,  to  the  appellant.  All  the  daughters,  except 
Mrs.  Lashley,  had,  on  their  marriage,  accepted  their 
provisions,  in  full  of  all  they  could  claim  and  demand,  on 
account  of  their  legitim,  and  discharged  their  father  ac- 
cordingly. So  had  Alexander  and  fiodger,  the  younger  sons, 
on  receiving  certain  sums  in  full;  but  no  discharge  had  been 
granted  by  Mrs,  Lashley  or  husband.  After  their  father's 
death,  the  latter  rejected  the  legal  provisions  referred  to;  and 
raised  the  present  action,  setting  forth,  that  at  her  mother's 
death  Mrs  Lashley,  by  the  law  of  Scotland,  was  entitled  to 
a  proportion  of  the  goods  in  communion,  being  a  third,  call- 
ed dead's  part,  falling  to  her  as  one  of  her  mother's  next  of 
kin ;  and  that,  at  her  father's  death,  she  was  entitled  to  one 
half  of  the  whole  personal  estate  of  the  deceased  as  legitim 
— her  other  brothers  and  sisters  having  accepted  of  the  pro- 
vision made  by  their  father,  and  renounced  and  discharged 
their  several  claims  of  provision.  Both  claims  she  estimated 
at  £30,000,  or  £15,000  each. 

The  defences  stated  were,  1.  That  both  claims  were  bar- 
red by  the  bonds  of  provision  granted  to  them,  and  their  ac- 
ceptance and  homologation  thereof,  declared  by  their  seve- 
ral letters  produced  in  Court.  2.  It  was  also  excluded  by 
the  father's  deed  of  settlement.  3.  That  the  claim  of  legi- 
tim could  not  extend  over  the  deceased'^s  property  in  Eng- 
land and  France ;  and,  4.  That  she  could  not  avail  herself  of, 
or  derive  any  benefit  from  the  discharges  and  renunciations 
granted  by  the  other  younger  children,  so  as  to  claim  the 
whole  legitim,  but  only  a  third  thereof,  there  being  two 
other  younger  children  alive  at  the  death  of  Mr.  Hog,  who 
would  have  received  an  equal  share  of  said  legitim  but  for 
their  discharges  and  renunciation  in  favour  of  their  father, 
granted  on  receiving  sums  in  lieu  thereof. 
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1792.  Bj  Tarioufl  interlocoton  the  Court  found,  1.  That  the  pnr- 

""  "    Buer'fl  were  not  barred  by  homologation,  aoqoieaeence,  or 

p^         acceptance  on  their  part,  and  that  the  letters  and  corre- 

I.ASBLBT,  Sec.  spondence  adduced  did  not  proTO  this.    2.  That  this  claim 

Dec.  2,  1790.  ^f  legitim  was  not  excluded  by  Mr.  Hog's  last  settlement 

3.  That  the  marriage  articles  of  Kobert  Hog  with  Min 

Missing,  as  they  did  not  bind  the  father's  fortune,  so  could 

Dec.249 1790.  not  preclude  the  mother,  had  she  survived,  fropi  dainuog 

her  legal  share.    4.  **  That  the  renunciation  of  their  daim 

"  of  legitim  by  the  younger  children  operated  in  favour  of 

Jane  7,  1791. «  the  pursuer  (Mrs.  Bebecca  Hog)»  and  has  the  same  effect 

"  as  the  natural  death  of  the  renouncers  would  have  had ; 

**  and  as  she  is  the  only  child  who  did  not  renounce,  find 

**  her  entitled  to  the  whole  legitim ;  being  one  half  of  that 

''  free  personal  estate  belonging  to  her  father  at  the  time  of 

Not.  29,1791.  "  his  decease."*    5.  ''  That  the  succession  must  be  regulat- 

**  ed  by  the  lex  damicilii;**   and,  consequently,  that  this 

''  claim  of  legitim  extends  to  such  personal  effects  in  £ng- 

"  land  or  elsewhere,  as  well  as  in  Scotland."*    6.  The  Court 

hereafter  found,  on  further  advising  a  reclaiming  petition, 

'  '*  that  the  government  annuities  in  England  fall  under  the 

i     Dec.  23, 1791.  «  pursuer's  claim  of  legitim/'  but  remitted  to  hear  further 

as  to  the  government  annuities  in  France.*  7.  Also  remit  to 
hear  parties  further  upon  the  pursuer's  claim,  in  right  of  her 
mother,  to  a  share  of  the  goods  in  communion  at  the  difiso- 
lution  of  the  marriage. 

An  appeal  was  brought  against  those  interlocutors  as 
find,  1.  That  the  letters  and  correspondence  produced  do 
not  prove  homologation  and  acquiescence  sufficient  to  bar 
action.  2.  That  the  respondent's  claim  of  legitim  is  not 
excluded  by  the  deed  of  settlement.  3.  That  the  claim  of 
legitim  extends  to  personal  estate  in  England  or  elsewhere, 
as  well  as  in  Scotland.  4.  That  the  renunciation  and  dis- 
charge of  the  younger  children  operate  in  favour  of  the 
child  not  renouncing.  5.  That  the  government  annuities  in 
England  are  moveable,  and  fall  under  the  respondent's  daim 
of  legitim. 

Pleaded  {by  Mr.  Grant^  for  the  Appellafa,'^T]nB  case 
is  brought  under  the  consideration  of  your  Lordships,  in 
order  to  settle  some  points  of  very  general  importance  in 
the  law  of  Scotland. 


*   Fide  Opinions  of  Judges  of  the  Court  of  Session  at  the  end 
of  the  case. 


HOO 
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Bj  that  laW)  a  person  baring  neither  wife  nor  child,  may  1792. 
di^ose  of  his  property  in  what  manner  he  pleases.  In  mar- 
riage, if  there  be  no  special  contract  to  exclude  it,  a  com- 
manion  of  moToables  takes  place  between  husband  and  lasblst,  &e. 
wife.  But  if  a  man  die,  leaving  a  wife  and  children,  one- 
third  part  of  his  personal  property  goes  to  his  wife,  which 
is  called  the  jua  relictce ;  one-third  part  to  the  children, 
which  is  styled  the  legitim ;  and  the  remainder,  called  the 
dmd^s  part,  the  owner  may  dispose  of  to  whom  he  pleases. 
This  right  of  legitim  may  be  renounced,  with  or  without  a 
consideration ;  and  upon  such  renunciation,  the  general 
doctrine  seems  to  be,  that  the  share  of  the  child  renouncing 
accrues  to  the  other  children,  unless  a  contrary  intention  of 
the  father  has  been  manifested.  From  what  has  been  said, 
it  appears  that  the  right  of  legitim  goes  to  one  half  of 
whatever  personal  property  the  father  dies  possessed  of, 
that  is,  not  affected  by  the  jus  relictm. 

In  this  case,  five  points  will  arise, 

1.  What  will  be  the  effect  of  an  implied  renunciation, 
Bupposing  it  to  exist  in  fact  in  this  case  ?    2,  Whether  the 
right  of  the  children  to  legitim  may  not  be  barred  by  a  deed 
inter  vivos^  executed  by  the  father  in  hislifetime.    3.  Whether 
the  share  of  a  child  renouncing  does  not  accrue  to  the  fa- 
ther, so  as  to  enable  him  to  dispose  of  it  by  will  ?  4.  Whether, 
though  the  deed  executed  by  Mr.  Hog  be  ineffectual  in 
Scotland,  it  will  not  operate  as  a  will  in  England,  so  as  to 
convey  the  personal  property  in  that  country,  according  to 
the  deceased's  intention  ?    6.  If  not  on  the  ground  that  the    ' 
kx  damieilii  is  to  prevail,  then,  whether  the  property  in   I 
the  English  funds  is  not  to  be  considered  as  immoveable   < 
property,  and  descendible  to  the  heir,  which  would  be  the   <, 
case  of  any  fund  in  Scotland  having  a  tractus  faturi  Um^  ! 
porta  f 

If  either  of  the  two  first  points  be  decided  for  the  appel- 
lant, it  will  render  the  consideration  of  all  the  latter  ones 
nimeeessary,  as  they  both  go  to  the  whole  question;  but 
the  Utter  questions  only  go  to  the  quantum  of  the  sum  to 
which  Mrs.  Lashley  vrill  be  entitled.  Such  are  the  ques- 
tions arising  out  of  the  facts  I  am  going  to  state  to  the 
House,  (here  Mr.  Grant  stated  the  facts.)  Tho  marriage  of 
the  late  Mr.  Hog  was  contracted  in  England,  by  parties 
resident  in  England  and  domiciled  there ;  therefore  there 
was  no  communion  of  goods  between  Mr.  Hog  and  his  wife ; 
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1792.       because  a  settlement  was  executed  upon  the  marriage,  har- 

' ing  a  respect  to  English  property,    and  to  a  marriage  in 

J)^  England.  It  further  appears,  that  all  the  children  were 
L  ASHLEY,  &c.  bom  in  England;  at  their  birth,  therefore,  no  right  to 
legitim  could  attach,  but,  if  it  were  attached  at  all,  it  must 
have  been  subsequent  to  their  birth. 

At  one  period,  since  her  marriage,  it  is  clear  that  Mn. 
Lashley  had  no  idea  of  a  right  to  legitim,  for  in  her  letter 
of  27th  February  1771 »  she  speaks  of  £65  being  the  in- 
terest at  5  per  cent /or  the  remaining  £1300  of  my  fortune, 
which  words  certainly  imply  "  all  that  she  ever  expected 
"  to  receive  from  her  father,  or  thought  she  had  any  right 
"  to;"  and  by  such  expressions,  every  idea  of  a  mere  tem- 
porary allowance  to  a  child  is  removed.  Mr.  Hog  himself 
certainly  entertained  the  same  idea,  for,  in  1775,  he  ex- 
ecuted formal  bonds  of  provision  in  favour  of  Mrs.  Lasblej 
and  his  other  daughters,  in  which  he  mentions  £2000  to  be 
in  full  satisfaction  of  the  legitim. 

It  must  be  admitted,  that  if  this  were  entirely  the  case 
of  a  Scotch  succession,  and  no  will,  there  would  have  been 
a  division  amongst  the  younger  children  unless  they  had  re- 
nounced. But  in  this  case,  the  appellant,  Mr.  Hog  proved 
the  deed  which  was  executed  in  his  favour  by  his  father  in 
1787  as  a  will  of  personal  property  in  England.  Soon  after 
the  death  of  her  father,  Mrs.  Lashley  brought  this  action. 
In  the  Court  below,  several  defences  were  set  up  by  Mr. 
Hog,  the  appellant. 

First,  it  was  contended  that  Mrs.  Lashley's  claim  to  the 
legitim  was  wholly  excluded  by  her  acceptance  of  the  pro- 
vision made  by  her  father ;  and  that  the  facts  and  circum- 
stances in  this  case  amounted  to  a  renunciation. 

The  second  answer  made  to  her  demand  was»  that  Mr. 
Hog  the  father,  had  not  left  his  property  to  be  disposed  of 
by  the  law,  but  that  he  had  disposed  of  it  by  a  rational 
deed  inter  vivos^  which  it  was  competent  for  him  to  do. 
These  two  defences,  if  either  of  them  had  prevailed,  would 
have  been  an  answer  to  the  whole  of  Mrs.  Lashley's  de- 
mand. 

But  it  was  further  contended  below,  by  way  of  partial 
defence^  that  as  there  was  property  in  England,  upon  which 
the  deed  executed  by  Mr.  Hog  could  operate  as  a  will,  that 
property  must  be  excluded  from  the  daim  of  legitim. 

It  was  further  insisted,  that  a  renunciation  by  the  other 
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chSdren  had  no  effect  to  increase  Mrs.  Lashley's  share  of       i792. 

legitim,  but  only  gave  Mr.  Hog  the  father,  a  power  to  dis-    

pose  of  it.  ^^ 

Lastly,  It  was  contended,  that  the  property  in  the  £ng-  lashlbt,  &c. 
lish  funds  would  go  to  the  heir,  and  not  to  the  executor ; 
for  it  was  either  affected  by  the  will,  which  gave  it  to  Mr. 
Hog,  the  appellant ;  or  if  the  law  of  the  domicil  prevented 
the  will  from  having  its  due  operation,  the  same  law  must 
be  resorted  to,  to  show  how  it  must  descend ;  and  that  law  ' 
in  this  case  would  carry  it  to  the  heir.  ' 

These  were  the  points  rested  upon  below;  but  I  roust 
admit  they  were  all  decided  against  us,  and  I  am  now  to 
trouble  your  Lordships  with  arguments  in  support  of  them. 

The  first  point  is,  as  to  the  effect  of  Mrs.  Lashley's  accep- 
tance. The  correspondence  contained  in  the  second  and 
third  pages  of  the  appellant^s  printed  case,  proves,  by  the 
aniform  expressions,  Mr.  Hog's  intention  to  give  Mrs. 
Lashley  the  same,  and  no  larger  fortune,  than  he  bestowed 
upon  his  other  daughters ;  and  also  Mrs.  Lashley's  inten- 
tion to  accept  it  as  her  fortune.  Fortune  is  a  word  of  par- 
ticular import,  and  is  always  used  to  signify  the  whole  sum 
that  a  parent  means  to  bestow  upon  a  child. 

The  renunciation  of  various  rights  may  be  collected  from 
facts  and  circumstances  as  well  as  by  deed,  unless  there  be 
some  express  law  to  the  contrary ;  which  is  not  pretended 
to  exist  in  this  case.  The  other  children  of  Mr.  Hog's  were 
executing  formal  deeds  of  provision,  and  in  them,  a  clause 
of  renunciation  was  inserted.  She  not  being  with  her  father, 
did  not  execute  an  instrument,  and  therefore,  there  is  no 
formal  renunciation  ;  but  words  are  frequently  used  by  Mrs. 
Lashley  and  her  husband  tantamount  to  it  In  her  bills 
drawn  for  £65  per  annum ;  she  mentions  it  as  interest  due  to 
IieTj  which  proves  she  could  not  be  speaking  of  a  bounty  or 
temporary  provision.  Mr.  Hog  having  acquiesced  in  the 
statement  of  £2000  as  her  fortune,  if  an  action  had  been 
brought  against  him  or  his  executors  for  that  sum,  they 
could  not  have  defended  themselves  against  such  a  demand. 
If  ao,  the  obligation  must  be  mutual,  and  I  contend,  that 
Mrs.  Lashley  is  debarred  from  her  legitim,  because  she  con* 
sents  to  accept  of  £2000  as  her  fortune.  But,  supposing 
your  Lordships  to  hold  that  there  must  be  an  express  re- 
nunciation, then  I  contend ; 

Secondly,  that  by  a  rational  deed  executed  inter  vivos  in 
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1792.       lieffe  pouatiej  not  upon  death-bed,  tho  father  maj  exclude 

the  legitim.    Mr.  Erakine  (Book  IlL  tit.  9, §  16),  aays  "  That 

"^^        rational  deeds  granted  by  the  father  in  relation  to  his  move- 

LABHI.BT,  &e«  Able  estate,  if  they  be  executed  in  the  form  of  a  disposition 
inter  vivas,  are  sustained*  though  their  effect  should  be  sus- 
pended till  his  death."  Is  there  any  thing  irrational  in  all 
Hog's  settlement  ? 

Erskine's  position  is  supported  by  adjudged  cases ;  The 
case  of  Johnston  v.  Johnston  from  Fountainhall,  mentioned 
in  Eaimes'  Diet,  of  Dec.  yoI.  1,  tit  Legitim,  p.  545. 

To  the  same  point  is  the  case  of  Lady  Balmain,  in  the  same 
page,  which  was  to  this  effect :  A  disposition  by  a  husband 
to  his  wife  of  the  stocking  that  should  be  upon  his  mains  at 
the  time  of  his  decease,  being  objected  to  by  his  children,  as 
in  prejudice  of  their  legitim,  being  of  a  testamentary  nature 
revocable,  as  not  having  been  a  delivered  evident ;  it  was 
answered,  that  the  form  of  the  deed,  is  per  modum  aetiu 
inter  vivoSf  whereby  a  present  right  is  conveyed,  though 
suspended  till  the  grantor's  death,  and  being  done  in  lie^e 
paustiet  it  cannot  be  reached  by  the  law  of  death-bed,  and 
there  lies  no  other  bar  to  the  father's  power  of  alienation. 
These  cases  are  in  point,  and  no  contrary  determination 
has  been  stated,  where  the  claim  of  the  children  has  pre- 
vailed against  a  rational  disposition  of  the  father.    Former- 
ly, a  man  could  not  disappoint  the  heir  as  to  the  descent  of 
real  estate,  but  the  power  of  disposal  as  to  such  property 
has  increased,  by  merely  using  words  of  disposition  instead 
of  words  of  devising.     If  the  shackles  are  thus  taken  off  as 
to  real  estate,  it  is  strange  that  they  should  still  be  continu- 
ed upon  personal  property.     To  establish  so  absurd  a  prin- 
ciple, your  Lordships  will  think  it  necessary  to  be  furnished 
with  a  long  chain  of  concurrent  authorities,  and  even  that 
will  hardly  he  suflScient,  in  a  matter  so  contrary  to  reason. 
In  the  law  of  Scotland,  till  lately,  the  lex  loci  rei  sitcB  was 
supposed  to  be  the  law  that  was  to  govern,  and  all  the  de- 
cisions are  uniformly  that  way ;  but  now,  by  a  decision  of 

Vide  ante,  your  Lordships  in  Bruce  v.  Bruce,  the  rule  of  the  lex  domi^ 
dlii  has  been  established.  Therefore,  even  if  the  decisions 
were  against  me,  which  I  have  shown  they  are  not,  your 
Lordships  ought  to  decide  for  the  appellant,  upon  the  prin- 
ciple of  removing,  as  much  as  possibloy  all  restraints  upon 
property,  and  the  disposition  of  it. 
Thirdly,  As  to  the  effect  of  the  renunciatioD  of  the  other 
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children.    When  a  father  adTances  a  fortune  to  one  child,       ^792. 
that  child  and  the  father  are  the  parties  to  the  contract,  and    -^— — 

BOO 

the  other  children  have  no  right  to  interfere.     If  any  advan-         «. 
tage  results  from  that  agreement,  the  father  ought  to  have  x-J^tHLsr,  &c. 
the  benefit  of  it,  and  he  ought  also  to  have  the  power  of  dis- 
posing.   I  admit  it  is  laid  down  in  general,  that  the  share 
renounced  goes  to  the  other  children  wholly,  and  not  to  the 
heir ;  but  all  the  cases  decided  on  that  point  are  wherej^the 
father  dies  intestate,  and  where  that  is  the  case,  he  is  pre- 
sumed not  to  have  chosen  to  exercise  the  right  he  acquired. 
From  making  no  disposition,  it  is  evident  he  meant  to  bene- 
fit the  other  younger  children ;  and  whether  a  child  shall  or 
shall  not  be  barred  of  legitim,  is  entirely  a  question  of  in- 
tention; for  even  where  a  father  makes  a  provision  for  a 
child,  he  may  exempt  such  child  from  the  necessity  of  collat- 
ing sudii  provision.    The  only  case  material  upon  the  subject 
is  that  of  Henderson  v.  Henderson  (Diet,  of  Dec.  vol.  I.  p. 
545),  and  that  is  apparently  against  me.    But,  in  that  case^ 
there  was  no  renunciation,  and  therefore  I  contend  that 
there  is  no  case  in  which  a  child  has  renounced,  and  the  fa- 
ther has  made  a  will  acting  upon  that  renounced  share,  to 
be  found  against  me. 

The  fourth  question  is,  how  far  the  deed  executed  in  Scot- 
bind  by  Mr.  Hog  will  be  effectual  in  England  as  a  will,  so 
as  to  bind  the  property  in  England  ?    I  am  bound  to  admit, 
after  the  -decision  of  the  House  in  Bruce  v.  Bruce,  that  the 
lex  domicilii  is  the  rule  of  decision  that  must  prevail,  as  to 
the  disposition  of  property,  where  the  party  dies  intestate. 
For  it  certainly  would  be  extremely  inconvenient  that  many 
different  rules  should  prevail  in  the  disposition  of  property 
belonging  to  the  same  individual.    It  would  also  be  probab- 
ly inconsistent  with  the  intention  of  the  proprietor,  for  where 
he  dies  intestate,  it  may  be  presumed  that  he  approved  of 
the  law  of  domidl.     But  how  is  this  rule  to  be  preserved, 
where  the  property  is  in  another  country,  and  the  law  of  the 
domicil  can  only  extend  to  its  own  territories,  so  as  not  to  be 
able  to  compel  the  foreign  state,  where  the  property  actual- 
ly lies,  to  enforce  it  ?    It  is  done  in  this  way :  the  foreign 
state  adopts  the  law  of  domicil,  not  as  a  rule  binding  upon 
them,  but  as  the  presumed  will  of  the  deceased ;  or  they 
resort  to  a  fiction,  by  saying  that  moveables  have  no  sitw^ 
but  are  attached  to  the  person  of  the  owner.    It  is  necessity 
only  that  obliges  a  court  of  justice  to  resort  to  either  the 
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1792.        one  or  the  other  of  these  means.    But  the  case  is  very  dif« 
■    ferent  where  a  disposition  is  made,  which  would  be  efPectnal 


'*^^  to  transfer  property  in  England,  if  the  property  be  exactly 
labblbV,  &c.  there.  For,  supposing  a  man  has  made  a  disposition,  ef- 
fectual by  the  law  of  the  country  where  the  property  hap- 
pens to  be,  what  reason  or  necessity  is  there  to  resort  either 
to  the  presumption  of  implied  will,  or  to  the  fiction  ?  The 
law  of  Scotland  does  not  deny  to  the  owner  the  power  of 
disposition,  but  only  the  form  in  which  it  is  conceived :  now, 
that  is  a  mere  local  regulation,  and  ought  not  to  bind  the 
courts  of  any  other  country. 

I  agree  with  the  argument,  that  it  would  be  impolitic  in 
the  commercial  world  that  the  lex  loci  should  govern  the 
disposition  of  property  accidentally  there,  in  a  course  of 
commerce.  The  opinion  of  Lord  Hardwicke  in  Thome  v. 
Watkins,  2  Yes.  35,  turns  entirely  upon  the  policy  in  a  case 
of  intestacy.  But  where  a  man  makes  a  will,  the  question 
of  policy  does  not  arise. 

Fifthly,  As  to  the  property  in  the  English  funds.  It  is  a 
clear  principle  of  the  law  of  Scotland,  that  annuities  are 
considered  as  heritable,  and  descend  to  the  heir ;  and  there- 
fore if  the  lex  domicilii  is  to  prevail,  you  must  apply  it  to 
the  whole  of  the  property,  which  will  exclude  Mrs.  Lashley 
from  any  share  of  that  property  which  is  in  the  English 
funds.  It  is  true,  that  by  the  law  of  England,  such  proper- 
ty is  considered  as  personal,  but  then  that  must  be  with  re- 
ference  to  cases  in  England,  the  parties  being  English,  and 
domiciled  there.  It  does  not  seem  to  have  been  a  qaestion 
much  agitated  by  writers  on  general  law,  what  role  is  in 
general  to  prevail,  Whether  the  lex  domicilii  or  lex  loci,  as 
to  the  point  whether  the  property  is  to  be  considered  move- 
able or  immoveable.  Pothier  (voL  III.  p.  528,  §  85),  in  treat- 
ing of  the  communion  of  goods  between  married  persons, 
clearly  states  the  point,  and  declares  it  to  be  settled  that  the 
law  of  domicil  where  the  creditor  resides,  is  the  rule  that  is 
to  prevail ;  and  that  decision  seems  to  be  agreeable  to  reason. 
If  that  rule  prevails,  then  Mrs.  Lashley  cannot  claim  legitim 
in  the  English  funds,  because  they  were  not  the  subject  of 
legitim,  but  descend  to  the  heir. 

These  are  all  the  grounds  of  defence  upon  which  a  partial 
or  total  reversal  of  the  judgment  is  prayed. 
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April  30,  1792.  ^'^^' 

Mr.  Anstruthbr  spoke  on  same  aide.  ><><> 

PUaded  by  the  Lord  Advocate  (Dundas)  for  the  Respon-  l^shl^et  &c. 
dent8. — I  am .  to  trouble  the  House  in  support  of  a  judgment 
which,  except  upon  one  point  of  testate  or  intestate  succes- 
sion, was  an  unanimous  one  in  the  Court  below.      The 
points  are  five : 

1.  Homologation,  by  the  law  of  Scotland,  is,  where  a  party 
by  actual  or  presumed  acceptance,  releases  or  confirms  a 
contract.     But,  in  order  to  make  such  an  act  binding,  it 
roust  appear  that  the  party  releasing  or  confirming,  did  so 
with  full  knowledge  of  what  he  was  doing.    Now,  in  this 
case,  the  letters  that  have  be6n  produced  do  not  even  state 
that  the  legitim  was  at  ail  even  a  subject  of  consideration. 
The  sum  of  £2000,  so  much  spoken  of,  was  merely  a  matter 
of  bounty  from  the  late  Mr.  Hog.     The  case  did  not  admit 
of  homologation,  for  Mrs.  Lashley's  legal  claims  were  never  - 
even  stated  or  taken  notice  of  in  the  whole  correspondence. 
The  sum  of  £700  was  so  far  from  being  in  part  satisfaction 
of  the  legitim,  that  it  was  money  lent,  for  which  Mr.  Hog 
took  a  bond,  that  he  might  at  any  time,  even  to  the  time  of 
his  death,  have  put  in  suit  and  enforced.     If  the  £65  was 
meant  as  the  annual  interest  of  Mrs.  Lashley's  fortune,  it  is 
strange  that  Mr.  Hog  should  still  talk  of  the  £700  as  a  debt, 
which  he  does  in  all  his  letters.    As  late  as  the  year  1772 
he  speaks  of  the  £65  per  annum  as  an  annuity  and  bounty 
daring  pleasure.    Erskine  (Book  III.  tit.  9,  §  23.)  expressly 
declares,  that  a  virtual  renunciation  of  the  legitim  will  not 
do,  in  the  following  terms,  after  stating  that  it  may  be  re- 
nounced by  a  child,  even  without  satisfaction :   "  As  this 
right  of  legitim  is  strongly  founded  in  nature,  the  renuncia- 
tion of  it  is  not  to  be  inferred  by  implication.     It  is  not  to 
be  presumed,  either  from  the  child's  marriage,  or  his  carry- 
ing on  a  trade  by  himself,  or  even  his  acceptance  of  a  special 
provision  from  the  father  at  his  marriage,  if  he  have  not  ex- 
pressly accepted  of  the  provision  in  full  satisfaction  of  the 
legitim."    This  right,  though  it  be  not  necessary,  in  order  to 
decide  the  case,  to  discuss  the  nature  of  it,  seems  to  me  to 
partake  more  of  the  jus  crediti  than  a  right  of  succession ; 
although  that  jus  crediti  may  certainly  be  defeated  in  the 
lifetime  of  the  father.    This  brings  me  to  the  second  point ; 
namely,  Whether  Mrs.  Lashley's  claim  to  the  legitim  is 
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1792.  barred  by  an  act  of  her  father,  Mr.  Hog  ?  I  contend  that 
the  instrument  produced,  so  far^as  the  moveable  property  is 
concerned,  is  really  a  testament  and  not  a  deed  inter  vivos, 
LA8BLST,  &c,  Now,  it  18  cloar  from  the  authority  of  Mr.  Erskine  (Book  iii. 
tit.  9,  §  16),  that  a  husband,  though  he  should  be  in  liege 
poustie,  cannot  dispose  of  his  moveables  to  the  prejudice  of 
the  ju8  relictcte^  or  right  of  legitim,  by  way  of  testament,  or, 
indeed^  by  any  revocable  deed.  The  question  then  is,  whe- 
ther the  deed  in  question  falls  under  the  description  of  a 
deed  inter  vivos  ?  It  is  certainly  good  as  to  heritable  es- 
tate ;  but,  vrhen  he  comes  to  dispose  of  this  personalty,  it  is 
a  mere  testament,  for  he  appoints  executors,  &c.  The  cases 
quoted  do  not  affect  my  argument ;  for  these  were  cases  of 
rational  deeds  inter  vivos ;  but  I  insist  upon  this  as  being  a 
new  testament  of  personal  property. 

Ath  May  1792. 
The  third  point  is,  as  to  the  effect  of  the  renunciation  by 
the  other  children  of  Mr.  Hog ;  and  I  contend  that  the  be- 
nefit of  that  renunciation  does  not  tend  to  the  profit  either 
of  the  father  or  of  the  heir,  but  tends  to  increase  the  legi- 
tim.  It  has  been  much  argued  here  and  below,  upon  the 
policy  and  expediency  of  the  measure.  But  after  authorities 
so  numerous,  and  of  so  much  weight,  and  the  variety  of  de- 
cisions in  support  of  those  authorities,  it  is  impossible  to  re- 
cur to  arguments  of  general  policy.  The  renunciation  of 
the  legitim  is  not  understood  as  a  bargain  between  the 
father  and  the  child  renouncing ;  but  the  child,  by  antici- 
pation, receives  his  legitim,  and  therefore,  it  is  but  justice 
that  those  who  remain  should  have  their  share.  The  au- 
thorities quoted  in  the  case  of  the  respondent,  p.  10,  are  all 
unanimous. 

The  first  is  the  instructions  given  for  the  guidance  of  the 
Commissaries  as  to  the  confirmation  of  testament  in  1606, 
Lord  Stair,  Book  iii.  tit.  8,  §  46.  Lord  Bankton,  Book  iii. 
tit,  8,  §  15.     Erskine,  Book  iii.  tit.  9,  §  23. 

These  authorities  all  concur  in  establishing  the  rule,  that 
a  child^s  renunciation  of  the  legitim  has  the  same  effect  in 
regard  to  the  younger  children,  as  the  death  of  the  renoun- 
cer,  so  that  his  share  divides  equally  among  the  rest.  This 
doctrine  was  admitted  in  its  full  extent  by  all  the  judges  in 
Scotland  in  this  case,  except  one  (Lord  Dreghom),  who  has 
argued  on  the  contrary  side,  upon  principles  of  poUcj  and 
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upon  gromids  of  expediency,  which  are  wholly  inadmissible       1792. 
in  this  case.  ^ 

The  fourth  point  is,  whether  or  not  the  will  of  Mr.  Hog  is  to  ^^° 
have  an  operation  upon  the  property  in  England,  not  with-  i^j^shlet  &c. 
standing  the  law  of  the  domicile.  In  the  case  of  Bruce  f/.  Bruce, 
( Vide  ante  p.  163,)  the  House  of  Lords  certainly  did  state  an 
opinion  upon  the  general  point  of  the  law  of  domicile,  in  a  case 
of  intestate  succession;  but  the  same  rule  must  apply  to  a  case 
of  testate  succession.  If  it  be  admitted  that  moveables  are 
supposed  to  be  where  the  owner  is  domiciled,  then  the  case 
is  clearly  with  my  client,  because  then  the  will  can  have  no 
effect ;  for  if  this  will  were  produced  in  Scotland,  it  could 
not  defeat  the  legitim.  Can  a  court  of  law,  by  a  mere 
transmission  into  another  country,  give  validity  to  an  instru- 
ment which  it  could  not  have  in  the  country  where  the  party 
executing  it  resided  ? 

In  the  case  of  Eilpatrick,  before  Lord  Kenyon,  then  Mas- 
ter of  the  Eolls,  (Respondent's  case,  p.  7),  the  matter  was 
viewed  in  this  very  light ;  and  the  only  question  was,  whe- 
ther the  will  was  good  by  the  law  of  Scotland  ?  Whenever 
that  point  was  ascertained,  the  decree  proceeded  according 
to  that  law. 

In  Dirleton's  Doubts  (Respondent's  case,  p.  8),  it  is  said 
that  "  testamenti  factis  ought,  in  all  reason,  to  follow  the 
"  person." 

Lord  Karnes  (same  page)  puts  a  case  as  to  the  jus  relictae, 
and  concludes  with  an  observation  equally  applicable  to  this 
point.  ''  At  any  rate,  theyti^  relictae  must  have  its  effect  as 
to  his  moveables  in  Scotland;  and  it  would  be  a  little 
strange  to  say,  that  his  transient  effects  should  be  withdrawn 
for  no  better  reason  than  that  they  happen  accidentally  to 
be  in  a  foreign  country,  where  the  jus  relictae  does  not  ob- 
tain/' Nor  does  this  doctrine  at  all  militate  against  the 
truth  of  the  position,  that  when  a  person  follows  property 
into  a  foreign  country  in  any  process,  he  must  conform  to 
the  modes  pointed  out  in  that  country  where  the  debtor  re- 
sides. 

Fifthly,  as  to  the  question,  whether  the  money  lodged  in 
the  6  per  cent,  annuities  is  to  be  considered  as  moveable  or 
immoveable  ?  It  is  said,  that  if  the  law  of  domicile  is  to  be 
resorted  to  on  one  point,  namely,  as  to  the  testate  or  intes- 
tate  succession,  so  it  must  on  every  other ;  and  then  it  is  in- 
sisted, that  by  the  law  of  the  domicile,  this  particular  species 
of  property  would  be  considered  as  heritable,  and  conse- 
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1792.      quently  must  descend  to  the  heir.     But  we  contetid  that  if 
these  funds  had  been  locally  situated  in  Scotland,  they  would 
r.  still  have  been  deemed  moveable.     There  are,  by  the  law 

LA8BLKT,  &c.  of  Scotland,  certain  particular  rights  having  a  tractus  futuri 
temporis,  and  carrying  a  yearly  profit  to  the  creditor,  with* 
out  relation  to  any  capital  sum  or  stock  that  are  heritable. 
But  the  funds  in  question  have  not  a  tractus  futuri  tempom 
within  the  meaning  of  this  law ;  for,  in  order  to  make  such  a 
subject  heritable,  it  must  be  a  substantive  right,  without  re- 
lation to  any  capital  sum  or  stock. 

This  question  occurred  in  the  beginning  of  this  centarj 
and  again  in  1735  ;  and  it  was  then  solemnly  decided,  that 
the  shares  of  the  Bank  of  Scotland  are  not  heritable  ;  but 
simply  moveable.  The  five  per  cent,  annuities  fall  precisely 
within  Mr.  Erskine's  description  of  that  species  of  property 
which  is  not  to  be  considered  as  having  a  tractus  futuri  tern- 
ports.  See  the  whole  passage  from  Book  ii.  tit.  2,  §  6,  qoot- 
ed  in  Respondent's  case,  p.  8. 

Besides,  if  there  were  any  doubt  upon  the  law  of  Scot- 
land, this  is  a  British  debt,  and  the  act  25  Geo.  IIL  c.  32, 
§  7,  declares  it  to  be  personal  estate. 

Mr.  SouciTOR  Genkkal  (afterwards  Lord  £ldon)  on  same 
side. 

The  clause  of  legitim,  by  the  law  of  Scotland,  is  exactly 
similar  to  the  orphan's  share  in  the  custom  of  London  ;  and 
it  is  singular  that  there  is  hardly  any  question  which  has 
been  agitated  as  the  right  of  legitim,  that  has  not  also  arisen 
with  respect  to  that  custom  ;  and  every  decision  upon  it  has 
been  conformable  to  the  decisions  in  Scotland. 

The  first  point'  is,  whether  my  clients,  the  respondents, 
are  barred  by  any  homologation  or  acceptance  ? 

The  legitim  cannot  be  barred  by  an  implied  assent ;  and 
upon  this  point,  without  entering  into  a  discussion  of  the 
law,  I  rely  upon  the  fact.  In  the  whole  of  the  correspond- 
ence relied  upon  for  the  appellant,  no  contract  appears  for 
any  precise  sum  to  be  given  for  the  legitim ;  and  even  if  a 
sum  were  mentioned,  no  terms  are  imposed,  nor  even  hint- 
ed at,  that  have  the  smallest  connection  with  legitim.  The 
bond  referred  to  by  Mr.  Hog,  in  his  letter  of  September 
1768^  was  reserved  by  him  in  his  repositories  to  his  last  mo- 
ments, and  might  have  been  put  in  suit  at  any  time.  When, 
in  another  place,  he  proposes  the  sum  of  £2000  as  an  equal 
share  with  his  other  daughters,  he  does  not  even  state  their 
renunciation  of  their  claim  of  legitim,  or  his  expectation 
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tiiat  Mrs.  Lashley  would  do  the  same.     In  another  letter       1792. 
Mr.  Hog  speakti  of  his  bounty  to  Mrs.  Lashley  :  and  so  late 


as  1772,  he  says  he  will  continue  his  bounty  so  long  as  her  ^^^ 
behaviour  merits  it.  In  one  of  the  deeds  of  provision  ^^^0  ^^^^^^^^^  j^c. 
he  recites  that  £700  was  due  by  Mr.  Lashley  upon  bond ; 
so  that  he  himself  never  considered  it  as  an  advance  in  sa- 
tisfaction of  the  legitim.  Lideed  the  idea  of  giving  up  the 
legitim  never  was  the  subject  of  consideration  of  these 
parties. 

LoHD  Chancellor  (Thurlow)  asked  whether  it  was  ad- 
mitted that  the  husband,  after  marriage,  might  renounce 
the  wife's  share  of  legitim. 

Mr.  SouciTOR  General. — I  do  not  admit  it ;  for  if  a 
husband  renounced  his  wife's  share  under  the  custom  of 
London,  and  she  survived  her  husband,  I  doubt  very  much 
whether  she  would  be  barred  by  that  renunciation. 

The  second  point  is,  whether  Mrs.  Lashley  is  barred  by 
any  act  of  her  father,  Mr.  Hog.  A  great  many  acts  might 
be  done  by  a  freeman  of  London,  to  defeat  the  custom ;  but 
if  he  did  any  act,  which  turned  out  to  be  a  will,  it  was 
held  to  be  a  fraud  upon  the  custom,  and  therefore  void.  So 
held  in  the  case  of  Tomkyns  v.  Ladbroke,  2  Vezoy,  561, 
where  Lord  Hardwicke  said,  that  a  freeman  may,  by  act  in 
his  life,  and  even  in  extremis,  give  away  any  part  of  his 
personal  estate,  provided  he  divests  himself  of  all  property 
in  it;  though  if  be  reserve  to  himself  a  power  over  it,  that 
is  considered  as  void.  The  act  of  the  father  was  of  a  testa* 
mentary  nature,  and  therefore  must  be  judged  to  be  an  act 
in  fraud  of  the  custom ;  so  in  this  case  the  deed  executed 
by  Mr.  Hog  was  in  fraud  of  the  legitim,  and  therefore  void. 
I  cannot  forbear  to  mention  in  this  place,  some  other  pe- 
culiarities in  the  custom  of  London,  which  apply  to  other 
parts  of  the  cause.  It  appears  that  the  custom  attached 
upon  property  not  locally  situated  within  the  city,  so  that 
the  will  of  a  freeman  would  no  more  operate  upon  it  than  if 
within  the  walls.     4  Burn,  Eccles:  Law,  tit.  \yills,  p.  378. 

In  the  year  1734  it  became  a  question  whether  a  compo- 
sition with  the  wife  for  her  customary  part  would  accrue  to 
the  benefit  of  the  father  or  the  child  ?  It  was  held  that,  in 
Buch  case,  it  should  be  taken  as  if  the  wife  were  dead,  so 
that  the  father  would  have  one  moiety  and  the  children  the 
other.  1  P.  Wms.  644.  In  2  Vez.  592,  Lord  Hardwicke 
enters  into  the  history  of  the  cases,  and  holds  it  to  be  settl- 
ed that  a  composition  with  the  wife,  has  the  same  effect  as 
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1792.       if  ghe  were  dead.    If  then)  the  father  takea  no  particular  or 
exclusive  benefit  by  a  oomposition  with  the  wife,  it  should 
^^         seem  strange  if  a  contrary  rule  prevailed  on  a  composition 
1.A8BLKT,  &c.  with  the  children. 

In  this  case,  it  is  argued,  that  as  the  father  might  easily 
have  defeated  the  right  of  legitim,  the  mode  he  has  adopted 
will  do  as  well  as  any  other,  although  the  law  of  the  coun- 
try has  said  directly  to  the  contrary.  The  question  is.  Hat 
he  done  that  act,  which  the  law  has  required  him  to  do,  in 
order  to  defeat  this  right  ?  Will  this  deed,  coupled  with 
the  bond  of  provision,  exclude  the  right  of  legitim  ?  The 
bond  alone  will  not  do,  because  it  remained  in  his  bureau 
till  the  moment  of  his  death ;  and  as  to  the  deed,  no  single 
judge  in  the  court  below  had  a  doubt  upon  it.  The  deed, 
as  to  the  personal  estate,  is  merely  in«the  form  of  a  Scotch 
testament.  A  deed,  with  a  power  of  revocation,  vests  a  pre- 
sent interest,  subject,  however,  to  be  defeated  by  the  act  of 
the  donor ;  but  a  deed,  to  have  no  effect  till  the  death  of 
the  donor,  is  very  different.  The  cases  quoted  on  this  sub- 
ject are  not  analogous  to  it.  Johnstone's  case,  if  it  were 
analogous,  is  of  doubtful  authority.  Lady  Balmain's  case  is 
not  applicable  ;  and  the  last  case  upon  the  subject,  of  Hen- 
derson V,  Henderson,  is  decisive  against  both  the  former. 

The  third  question  goes  as  to  the  extent  of  the  legitim ; 
and  it  seems  that,  in  a  case  of  intestate  succession,  Mrs. 
Lashley  would  be  clearly  entitled  to  legitim,  both  as  to  the 
English  and  Scotch  effects.  Taking  it  for  granted  that  the 
case  of  Bruce  i/.  Bruce  in  the  House  of  Lords,  has  decided 
the  point,  that  the  law  of  domicile  must  be  resorted  to  as  the 
rule  in  a  case  of  intestate  succession,  it  seems  to  me  to  ap- 
ply much  stronger  in  a  case  of  testate  succession.  If  the 
lex  loci  is  to  govern  in  a  case  of  the  latter  sort,  is  it  to  be 
the  lex  loci  rei  sitae  at  the  time  when  the  wiU  is  made,  or  at 
the  time  when  the  owner  dies  ?  If  the  law  of  the  domicile 
is  not  to  prevail,  how  many  different  laws  are  ?  For  if  it  be 
not,  the  disposition  of  property  must  depend,  not  upon  the 
will  of  the  owner,  but  on  the  situation  of  the  various  persons 
in  whose  hands  his  effects  may  happen  to  be  placed ;  nay, 
it  may  depend  oven  upon  their  caprice  or  will,  rather  than 
upon  that  of  the  owner ;  for  a  creditor  will  have  nothing  to 
do,  but  to  change  his  place  of  abode,  and  the  will  of  the 
owner  is  again  defeated. 

But  I  contend  that  this  cannot  be  the  rule ;  for  if  a  man 
makes  a  will,  though  he  uses  words  which,  in  the  country 


CASES  ON  APPEAL  PROJi  SCOTLAND.  263 

where  the  personal  property  bappeoa  to  be,  would  convey       ^7^^« 
every  thing,  yet  it  will  be  reatrained  in  its  operation  by  the    ■"^"""^ 
law  of  the  domicile.     In  other  terms,  if  a  man  in  Scotland        °^ 
devises  all  his  personal  estate,  and  the  law  of  the  country  lushlet,  &c. 
only  permits  bim  to  devise  the  half,  neither  would  it  convey 
more  in  England.    The  law  of  Scotland  upon  this  point  is 
clear  and  decisive ;  the  passages  have  been  read  to  you  by 
the  Lord  Advocate,  and  they  are  all  stated  in  the  respond* 
ent's  case,  p.  8.    The  law  of  England  is  no  less  plain  upon 
this  point,  and  is  fully  stated  by  Lord  Hardwicke  in  Thome 
v.  Watkins,  2  Yes.  35.    And  in  that  case  Lord  Hardwicke 
evidently  meant  to  allude  either  to  a  case  of  testate  or  in- 
testate succession ;  for  be  speaks  of  probate  or  administra-- 

tiOD. 

The  case  of  Kilpatrick  at  the  Bolls,  must  carry  great 
weight,  for  although  the  case  was  not  argued  at  the  bar 
with  much  pertinacity,  yet  Lord  Eenyon  considered  the 
subject,  and  founded  his  decree  upon  the  report  of  what  the 
role  of  the  Scotch  law  was,  and  that  was  the  case  of  a  will. 

In  the  case  of  the  Jiis  relictae^  as  well  as  of  the  legitime 
there  is  good  reason  for  declaring  that  tbe  law  of  the  domi- 
cile shall  prevail ;  for  parties  contracting  matrimony  may  be 
reasonably  supposed  to  have  a  view  to  these  advantages 
and  benefits  which  the  laws  of  their  country,  by  virtue  of 
that  relation,  entitle  them  to  expect.  There  ought,  then,  to 
be  the  highest  authority  to  say,  that  a  man  who  is,  and  con- 
tinues to  be  domiciled  in  Scotland,  shall  not  be  enabled,  by 
placing  his  property  in  the  English  funds,  to  disappoint  the 
reasonable  expectations  of  his  wife,  who  by  the  law  of  his 
and  her  domicile,  is  entitled  to  one  half  of  his  personal  estate 
where  there  is  no  children :  or,  if  there  be  any,  to  defeat 
both  her  and  them  of  their  legal  claims. 

The  fourth  point  is,  as  to  the  effect  which  the  renuncia- 
tion by  the  other  children  shall  have.  I  contend  that  it  is 
in  the  nature  of  a  bargain  made  by  the  father  with  the 
child  renouncing,  for  the  benefit  of  the  other  children.  It 
is  a  contract  that  the  child  renouncing  shall  not  claim  any 
part  of  the  father's  fortune  ;  but  it  is  not  a  contract  that  the 
father  shall  claim  the  renounced  share,  instead  of  the  re- 
nonncer.  It  is  unnecessary  to  argne  this  point  as  an  ab- 
stract proposition,  because  it  has  been  decided  over  and 
over  again ;  and  therefore  it  is  too  late  to  argue  upon  the 
reason  of  the  thing,  or  upon  the  policy  or  expediency  of 
such  a  rule  having  been  adopted. 


HOO 

V. 
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1792.  Fifthly,  As  to  the  qnesiiony  whether  the  property  of  the 

late  Mr.  Hog  in  the  English  funds  is  to  be  considered  as 
moveable  or  immoveable  property  ?  it  has  been  assumed,  in 
LASHLBT,  &c.  argumout,  that  if  these  funds  were  in  Scotland,  they  would 
be  deemed  heritable  property  ;  but  that  is  a  position  which 
I  absolutely  deny.  Rights  of  this  nature,  which  are  deem- 
ed to  be  heritable  by  the  law  of  Scotland,  are  such  as  carry 
a  yearly  profit,  without  relation  to  any  capital  sum  or  stock. 
But  your  Lordships  know  that  the  five  per  cent,  annuities 
depend  upon  the  capital  stock ;  for  it  is  in  respect  of  his 
capital  stock,  that  the  holder  of  it  is  entitled  to  an  annuity. 
If  he  propose  to  transfer  it,  he  does  not  transfer  an  annuity, 
but  the  stock.  The  legislature  has  expressly  declared  that 
his  fund  shall  be  considered  as  personal,  and  shall  go  to  the 
executor.  Shall  a  different  rule  prevail  in  Scotland,  from 
what  the  wisdom  of  parliament  has  pointed  out?  Shall 
they  go  to  the  Scotch  executor,  as  trustee  for  the  heir  at 
law,  and  to  the  English  executor,  for  the  benefit  of  the  next 
of  kin,  under  the  statute  of  distributions?  Upon  this  point 
the  authority  of  Mr.  Erskine  (Book  ii.  tit.  2,  §  8,)  is  expre^ 
where  he  says,  that  '*  the  shares  of  the  proprietors  in  any 
public  company  or  corporation  constituted  either  by  statute 
or  patent  are  considered  as  moveable.'^* 

7th  May  1792. 

Mr.  Grant  heard  in  reply. 

The  Lord  Chancellor  (Thurlow)  moved  to  afiSrm  the 
judgment  of  the  Court  below. 

Ordered  and  adjudged  that  the  interlocutors  be  afiirmed. 

For  Appellant,  T.  Erskine,  W.  Grant,  J.  Anstruther. 
For  Respondents,  Sir  J.  Scott,  Lord  Advocate  Dundas, 

Alex.  Wight,  Wm,  Adam,  John  Clerk. 


*  Opinions  of  Judges  of  Court  of  Session. — Fide  p.  250. 

Lord  President  Campbell. — '*  This  is  a  claim  of  legitim  out  of 
English  effects.  Questions  which  concern  the  laws  of  different 
.countriesi  and  where,  in  case  of  variance,  a  general  rule  must  belaid 
down^  are  always  of  importance,  and  often  of  nice  discussion. 

**  Many  points  have  been  settled  concerning  the  constitution  of 
obligations  in  foreign  countries,  prescription  of  rights,  limitation  of 
actions,  foreign  decrees,  the  operation  of  foreign  statutes,  &€•  thoogh 
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1792. 


I 

PATRICK 

Error  in  the  Court  of  Exchequer  in  Scotland.  r. 

HIS  MAJK8TY*8 

ADVOCATK 

Datid  Patrick,  .  .  Plaintiff  in  Error  ; 

Hi8  Majesty's  Advocate,        .  Defendant  in  Error. 

House  of  Lords,  23d  April  1792. 

Construction  of  Statutes— Duties  on  Malt  Liquors — Exemp- 
tion Clause. — Where  the  exempting  clauses  in  the  prerious  sta- 
tutes were  omitted  in  a  new  act,  remodelling  the  duties  on  the  sale 
of  malt  liquors  :  Held  that,  in  order  to  continue  such  exemptions, 
it  was  not  necessary  that  these  should  be  expressly  repeated  in  the 
new  act 

An  information  was  filed  against  the  appellant,  in  the 
Court  of  Exchequer,  to  recover  a  penalty  of  £50,  for  having 


as  to  this  last,  there  is  still  some  confusion  as  to  the  effect  of  the 
English  bankrupt  statutes  here. 

**  The  general  question  about  intestate  succession  seems  likewise 
to  be  now  understood  and  at  rest  The  determinations  of  Lord 
Hardwicke  are  founded  upon  principles  of  law,  upon  expediency, 
and  upon  the  authority  of  writers  in  general  law ;  and  the  English 
ooarts  having  adopted  his  rule  of  lex  domicilii^  which  was  agreeable 
to  our  practice  40  years  ago,  and  to  the  authorities  of  some  of  our 
best  writers.  Though  departed  from  in  some  recent  cases,  we  ought 
now^  without  hesitation,  to  return  to  the  decision  in  the  case  of 
Brown  of  Braid,  and  to  hold  that  rule  as  established  in  time  coming. 

^  In  the  cases  of  Elsherson  v.  Davidson,  and  M'Lean  v.  Hender- 
son, the  Court  was  misled,  by  supposing  that  the  determinations  in 
England  stood  in  favour  of  the  res  sitae.    This  was  owing  to  some 
mistaken  idea  about  Lord  Banff's  succession,  where  a  short  and 
hasty  opinion  had  been  giren  by  Sir  Dudley  Ryder,  pointing  at  the 
ret  sitae  as  the  rule,  but  the  truth  is,  that  Lord  Banff,  who  was  a 
seaman,  had  no  fixed  domicile,  and  died  in  Lisbon,  leaving  a  furnish- 
ed house  in  London,  and  his  money  in  the  funds,  so  that  although 
he  was  a  Scots  peer,  and  had  some  real  estate  in  Scotland,  yet  there 
was  more  ground  for  considering  England  than  Scotland  as  his  locus 
domicilii.    See  Session  Papers,  vol.  59.  No.  68. 

"  The  circumstances  of  Lord  Dacre*s  case  are  not  known.    See 
Voet  Kb.  tit  4,  part  2,  §  8  and  11.     Lib.  i.  tit.  8,  §  30.    Lib.  r.  tit 

2,  §  47*    Lib.  xxviii.  tit.  1,  §  44. — Vinnius,  Select  Quest,  lib.  ii.  tit 
19.     Christeneus,  p.  812. — Vattel,  lib.  ii.  c.  8,  §  iii.     Rodenburg, 
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1792.       retailed  certain  spirituous  liquors  and  strong  waters,  without 
first  taking  out  a  license.     Trial  was  led,  and  a  special  Ter- 


PATRzcK      diet  settled,  stating  that  the  defendant  did,  within  the  pe- 
ui8ifAJBSTY*8^^^^  mentioned  in  the  information,  retail  spirits  made  and 
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de  Jure  CoDJugum,  p.  20.  See  also  case  of  Mrs.  Morris  agwiit 
Wright,  Session  Papers,  vol.  51,  No.  124.  It  was  hj  that  time  dts- 
coTered  that  the  decisions  of  the  English  Courts  were  not,  as  sup- 
posed in  the  case  of  Elsherson,  rol.  34,  No.  81,  (Session  Pap.) ;  but 
the  Court  thought  thej  could  not  well  retract.  The  case,  howerer, 
of  Morris  was  appealed,  and  afterwards  settled  between  the  parties. 

^'  In  the  present  case,  the  difficulty  arises  from  this,  that  there  was 
a  will,  and  if  the  case  of  intestate  succession  turns  upon  presumed 
will,  it  may  be  thought  that  express  mil  should  prevail,  especially  as 
moyeable  effects  have  in  certain  respects  a  local  situation,  though  in 
others  they  are  said  to  follow  the  person,  and  it  may  be  thought 
somewhat  strong  to  deny  effect  to  a  will  formally  executed,  upon  ac- 
count of  a  municipal  rule  in  another  country,  where  the  testor  lived, 
but  not  in  the  country  where  the  effects  are,  and  where  execution 
upon  the  will  is  desired,  upon  which  last  principle  the  Court  of  Ses- 
sion seems  to  haye  gone  in  case  of  a  bastard,  and  in  the  case  of  a 
nuncupative  will,  Diet.  toI.  i.  p.  320. 

<*  But,  notwithstanding  these  observations,  it  would  rather  seemt 
that  questions  concerning  succession  in  general,  in  the  case  of  more- 
able  or  personal  effects,  should  rather  depend  upon  the  lex  domicilii 
than  that  of  rei  sitae:,  Moveable  goods  may  be  transiently  in  ano- 
ther place  than  that  of  the  donor's  residence ;  but  it  cannot  be  his 
meaning  that  they  should  remain  fixed  there  any  longer  than  till  he 
has  an  opportunity  of  bringing  them  home,  so  that  whether  he  dies 
testate  or  intestate  as  to  such  effects,  he  cannot  be  supposed  to  regu- 
late himself  by  any  other  law  than  that  of  his  own  countiy,  in  the 
transmission  of  them  to  his  successors  after  death. 

*'  The  case  is  still  clearer  as  to  nomina  dehiiorumt  which  an  jura 
incorporalia  attached  to  his  person,  and  in  their  nature  scareely  ad- 
mitting of  a  fixed  situation. 

*^  Every  right  and  interest  of  the  creditor  ought  to  be  regulated  bj 
his  own  law.  The  jkj  exigendi  is  in  him,  and  that  right  he  is  entit- 
led to  convey  by  the  forms  of  his  own  law,  and  likewise  to  transmit 
to  his  successors  a  lestalo  vel  ah  inleslato  in  the  manner  which  his 
law  directs,  though  with  respect  to  the  debtor,  when  either  the  cre- 
ditor, or  his  heirs  or  assigns,  have  occasion  to  take  measures  for 
recovering  their  money^  they  must  go  to  the  forum  to  which  he  be- 
longs, and  of  course  must  be  subject  to  the  forms  and  solemnities  of 
that  law. 

*<  The  present  question  is,  to  whom  the  effects  belong,  not  in  what 
manner  they  are  to  be  recovered ;  and  it  may  even  be  doubted  whe- 
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distilled  from  malt,  in  Scotland  commonly  called  and  known      1792. 
by  the  name  of  Aqna  Vitsd  or  Whisky,  bnt  not  other  spi- 


^  ^  •      • 

rituous  liquors.    Against  this  special  verdict  the  defence     Patrick 
stated  waS|  that  in  regard  to  snch  spirits  made  from  malt,2isMAJK8TT*8 
there  was  an  exemption  under  the  acts  of  parliament.  adyocate. 


ther  the  late  Mr.  Hog  made  any  will  in  prejudice  of  the  claim.  He 
made  a  settlement,  conyeying  to  his  eldest  son  all  and  smidry  debts 
and  sams  of  money,  &c.  belonging  to  him  at  his  death,  which  should 
not  be  otherwise  disposed  of.  This  is  a  sweeping  clause,  canying 
erery  residue,  but  not  interfering  with  special  rights.  It  is  similar 
to  the  case  of  Sir  L.  Dundas'  general  settlement,  which  was  not 
found  to  reach  an  estate  formerly  settled  by  him. 

'*  Mr.  Hog's  children  had,  by  the  law  of  this  countiy,  a  certain 
right  in  his  personal  effects,  which  became  completely  Tested  imme* 
diatelj  upon  his  death,  without  any  other  form  or  title.  This  right 
he  could  not  take  from  them  by  any  testamentary  prorision,  and  al- 
thoQgh  there  can  be  little  doubt  that  he  meant  to  depriye  his  daugh- 
ter, Mrs.  Lashley,  of  her  legitim  if  he  could,  yet  the  mere  residuary 
conveyance  to  bis  eldest  son  is  not  even  a  proof  of  his  intention,  and, 
at  any  rate,  if  not  within  his  power,  must  be  set  aside.  The  right 
to  legitim  attaches  upon  all  the  personal  effects  whererer  situated^ 
the  law  making  no  distinction.  The  will,  at  the  same  time,  has  its 
effect,  with  that  exception,  and  therefore  it  may  be  proved  in  Doc- 
tor's Commons^  but  the  executor  under  the  will  is  nevertheless  liable 
to  account  to  those  having  interest  according  to  their  legal  rights, 
and  if  it  should  become  necessary  to  apply  to  a  judge  in  England  to 
enforce  that  obligation,  the  judge  ought  to  inquire  what  rights  his 
&mily,  and  others  concerned,  have,  according  to  the  law  of  Mr. 
Hog*s  country.  He  will  sustain  the  deed,  if  formal  according  to 
the  law  of  Scotland,  though  not  precisely  according  to  the  law  of 
England ;  but  he  must  take  the  whole  of  Scotland  together,  and  not 
divide  it  into  parts. 

*^  Sometimes  it  may  be  difficult  to  discover  where  a  person's  resi- 
dence is,  as  in  the  case  of  Lord  Banff.  But  this  being  discovered, 
the  other  consequences  follow. 

^^  The  most  difficult  case  is  that  of  a  testament  in  Scotland,  be- 
queathing heirship  moveables,  or  bonds  secluding  executors  in  Eng- 
land, or  mortgage  there.  As  to  the  two  first,  there  seenu  to  be 
little  doubt  that  the  heir  would  take  them,  as  entitled  to  do  so  by 
the  law  of  Scotland.  As  to  the  third,  the  doubt  is,  whether  it  is 
real  or  personal  ?     It  is  real  with  us,  and  personal  in  England." 

Lord  Eskorote. — '<  Right  of  legitim  is  a  legal  and  effectual  right 
in  no  genere.  It  may  indeed  be  defeated  in  different  ways.  The 
father,  no  doubt  may  dispone  his  estate,  or  lay  it  out  in  a  different 
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By  the  act  9  Geo.  IL  c.  23,  licenBcs  were  required  to  be 
taken  out  by  all  retailers  of  spirituous  liquors,  with  two  ex- 
ceptions in  favour  of,  1st  Physicians,  apothecaries,  surgeon^) 
Hi8MAj£HTT*8or  cbymists,  as  to  any  spirituous  liquors  they  may  use  in 
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manner.     But  quoad  the  legitim  eyeiy  man  dies  intestate,  and  be 
cannot  hurt  that  claim." 

Lord  Hendbrland. — "  The  question  is,  whether  you  will  extend 
a  municipal  usage  in  Scotland  to  effects  in  England,  in  opposition  to 
the  wiU  of  the  defunct.  To  say  that  the  testament  has  no  effect  in 
England,  is  a  begging  of  the  question.  Lord  Hardwicke's  decision 
founded  on  expediency." 

Lord  Rockvillb — ^^  I  think  the  law  of  the  domicile  must  be  the 
rule.  It  may  he  said  that  the  law  of  deathhed  may  be  got  the  bet- 
ter of  by  not  leaving  matters  to  the  operation  of  it." 

Lord  Drbgborn. — **  I  have  long  been  satisfied  that  the  Ux  do- 
micilii was  the  rule,  and  that,  where  there  were  different  domiciles, 
the  law  of  the  nativity  is  to  be  preferred.  It  would  he  inextricable 
if  one's  succession  were  to  go  as  the  effects  happen  to  be  scattered 
over  different  countries.  As  to  the  case  where  there  is  a  will,  I 
think  it  makes  no  difference.  No  good  reason  for  distinction.  As 
to  effects  in  England. — Statutes  have  effect,  and  do  go  heyond  the 
territory,  unless  there  he  something  contra  bonos  moresy  or  repug- 
nant to  the  principles  of  morality  or  religion,  as  in  case  of  Negro. 
Suppose  the  crown  was  demanding  the  moveables  in  England,  in 
opposition  to  the  brother  uterine,  the  judge  in  England  may  hesi- 
tate to  do  so,  because  it  is  against  the  rule  of  natural  justice.*' 
Lord  Swinton. — ^'  I  am  clear  that  the  lex  domicilii  is  the  rule.'' 
Lord  Dunsinnan. — ^*  When  he  placed  his  money  in  the  funds  be 
did  not  mean  to  withdraw  it  from  the  law  of  his  own  country,  or  to 
alter  his  right." 

Lord  Ankkiiville. — *'  The  legal  provisions  introduced  to  supply 
want  of  special  ones.  But  if  the  effects  are  disposed  of  by  a  regular 
deed,  this  ought  to  prevail." 

Lord  Hailes. — "  Our  own  judgments  not  yet  altered  by  the 
House  of  Lords."  « 

Lord  Justice  Clerk. — '^  Upon  reconsidering  the  case  of  intes- 
tate succession,  am  now  of  opinion  that  the  lex  domicilii  is  the  role. 
This  founded  on  reason.  Fiction  of  all  the  effects  being  here^  is 
founded  upon  his  presumed  will,  and  a  fortiori  ought  to  give  effect 
to  his  declared  will.  Doubt  therefore  as  to  testate  succession  where 
will  regulates.     It  is  in  the  power  of  father  to  disappoint  legitim." 

Judgment. — **  Find  that  the  claim  of  legitim  reaches  to  the  Eng- 
lish effects  as  well  as  the  Scotch,  notwithstanding  the  will." 
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making  up  medicine ;  and,  2d  **  That  nothing  in  this  act       1792. 
**  contained  shall  extend  to  charge  with  any  of  the  duties    ■ 
"  directed  to  be  paid  or  levied  as  aforesaid,  any  spirits  made     ^^''^^^'^^ 
"or  distilled  from   malt,  and  retailed   and   consumed  in  his  majesty's 
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IfUerloctUor  29ih  November  1791. 

Lord  Presidknt  Campbell. — **  First .  point  The  qaestion  is 
properly  stated  in  Ans.  p.  11,  &c  Parties  do  not  differ  apon  the 
point,  what  is  the  municipal  law  of  succession  in  England,  and  what 
it  IB  in  Scotland ;  but  singly  upon  this,  whether  the  law  of  the  one 
country  or  that  of  the  other  should  be  the  rule,  where  the  domicile  is 
in  the  one  country  and  the  effects  in  the  other  ? 

**  Neither  is  there  now  any  difference^  at  least  there  ought  to  be 
none,  in  the  case  of  intestate  succession  ;  for  it  is  now  fixed  as  a  rule 
of  general  law  with  regard  to  personal  estate,  that  the  lex  domicilii 
mutt  preTail.  It  only  remains,  therefore,  to  be  fixed  whether  the 
general  rule  takes  place  in  opposition  to  a  will,  when  the  law  of  the 
domicile  either  denies  or  abridges  the  power  of  testing,  and  when  the 
law  is  otherwise  in  loco  rei  sitae^  or  vice  versa,  where  the  power  of 
testing  is  affected  by  the  law  of  the  hci  rei  sitae,  but  not  by  that  of 
the  domicile. 

"  In  the  last  case,  it  seems  to  be  admitted  that  the  restraints  im- 
posed by  the  law  of  the  res  sitae  cannot  operate.  Thus,  if  an  Eng- 
lishman happens  to  hare  effects  in  Scotland  at  his  death,  his  own 
residence  being  in  England,  the  restraints  in  Scotland  arising  firom 
legitim,  &c.  will  produce  no  effect  to  the  prejudice  of  his  right  of 
testing  in  his  own  country,  eren  with  respect  to  his  effects  in  Scot- 
land. 

**  This  reduces  the  question  to  a  narrow  compass,  for  it  seems  to 
lay  out  of  the  question  the  lex  rei  sitae  as  baring  any  effect  in  ques- 
tions of  succession,  whether  a  testato  vel  ah  iniestato ;  and  the  peti- 
tioner, aware  of  his  difiliculty,  endeavours  also  to  lay  out  of  the  ques-    \ 
tion  the  lex  domiciliif  and  to  set  up  the  power  of  a  will  as  superemi-     j 
nent  against  both. 

^  What  then  if  the  law  of  both  countries  agreed  in  imposing  the 
restraint  ?  Some  of  the  effects  in  this  case  are  said  to  hare  been  in 
the  French  funds  at  Mr.  Hog's  death  ;  and  it  is  believed  the  law  of 
France  is  the  same  with  the  law  of  ScotUnd  as  to  the  legitim.  The 
petitioner's  (Mr.  Hog)  argument  goes  to  this,  that  the  will  in  his 
hfojtt  is  to  carry  these  French  effects,  and  the  legitim  is  to  be  de- 
feated, though  it  be  the  law  both  of  Scotland  and  France.  The  ab- 
tordity  of  this  is  obvious,  and  there  is  no  way  of  getting  out  of  the 
dilemma  except  by  making  choice  of  one  or  other  of  the  two  laws, 
where  they  are  different,  or  by  following  them  both,  where  they  are 
at  one  in  determining  whether  the  will  is  to  be  controlled  or  not, 
and  to  what  extent,  or,  in  other  words,  to  establish  some  general 
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**  Scotland,  commonly  called  or  known  by  the  name  of 
"  aqna  vitse."    By  a  eubaeqaent  act  the  above  act  was  re- 
pealed, and  a  new  license  daty  of  20s.  imposed  instead  of 
HIS  majesty's  £50.    This  act  contained  express  exemptions  in  faTonr  of 

ADVOCATB. 

16  Geo.  II.      — 

rule  of  the  law  of  nations,  to  decide  Jor  the  will  or  against  it,  ac- 
cording to  circamstances ;  for  it  would  be  strange  to  maintain  that 
no  law  shall  control  a  will,  whether  it  be  of  the  one  country  or  the 
other,  or  of  both,  where  the  domiciiium  and  the  res  sitae  happen  to 
be  different. 

**  All  the  foreign  authorities,  including  the  English,  are  at  one 
upon  the  subject.  Those  of  Scotland  hare  wandered,  but  as  it  is  a 
question  of  general  law,  opposed  to  municipal  law,  it  is  impossihle 
we  can  haye  a  rule  in  Scotland  different  from  that  which  obtains  in 
other  countries. 

'*  Neither  did  our  ancestors  make  any  distinction  between  more- 
able  effects  situated  within  Scotland,  and  elsewhere.  The  communio 
bonorum  between  husband  and  wife  operates  as  a  general  copartner/ 
without  limitation  of  place,  and  the  interest  which  arises  in  the  child- 
ren upon  the  father's  death,  which  they  cannot  be  deprived  of  bj 
any  testamentary  deed,  is  equally  without  limitation.  It  is  an  uni- 
versitas.  The  question  is,  to  whom  the  effects  belong  ?  and  this 
being  found  out,  the  rights  of  parties  must  be  regulated  accordinglr. 
The  testament  being  null  as  to  the  legitim,  it  no  longer  stands  in  the 
way. 

'^  Second  point  The  argument  upon  this  head  in  the  answers,  p. 
92,  &c.,  and  likewise  in  the  memorial  drawn  by  Mr.  Blair,  is  un- 
answerable, (namely,  that  the  renunciation  of  their  claims  by  the 
other  younger  children  of  the  deceased  Mr.  Hog  operates  in  faroor 
of  Mrs.  Lashley,  his  suryiving  daughter  ;)  and  even  if  there  was  any 
doubt  upon  the  principle,  the  point  is  now  so  fixed  by  uniform  au- 
thority, that  it  would  be  a  dangerous  precedent  to  throw  it  loose." 

Judgment-^*'  Adhere,  except  as  to  article  of  the  3  per  cent  an- 
nuities, as  to  which  order  memorials." 


Interlocutor  23d  December  1791. 


Question,  Whether  the  Gorernment  Annuities  were  Heritable,  in  a 

Question  about  the  Claim  of  Legitim  ? 

Lord  Pbesident  Campbell. — ''  The  act  itself,  by  which  they 
(the  government  annuities)  were  established,  declares  them  to  be  per« 
sonal  estate,  which  seems  to  be  decisiye  of  the  question.  It  gives 
them  a  certain  quality  which  must  attach  upon  them  thronghont. 

^*  The  statute  does  not  mean  either  to  establish  legitim  in  £ng« 
land,  or  to  take  it  away  in  Scotland,  nor  does  it  inquire  into  the 
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physicianB,  &c.  and  tho  retailers  of  liquors  made  from  malt,       1792. 
called  aqaa  vitae.    The  acts  17  Geo.  IL  c.  17,  §  17 ;  24  Geo. 


IL  c.  40,  make  further  regulations ;  and  in  the  last  of  which  Patrick 
there  is  an  express  exception  in  respect  of  spirits  distilled  hm  majesty's 
from  malt,  retailed  and  consumed  in  Scotland  under  tho  adtocatb. 
name  of  aqua  vitce.  The  subsequent  acts  19  Geo.  III.  c. 
25;  21  Geo.  IIL  c,  17 ;  22  Geo.  IIL  c.  66 ;  and  27  Geo.  IIL 
c.  30,  increased  the  amount  of  license  duty ;  but  they  did 
not  contain,  as  in  the  former  acts,  the  express  exemption  or 
provision  with  respect  to  spirits  distilled  from  malt.  But  by 
a  subsequent  act,  30  Geo.  IIL  c.  38,  §  2,  the  previous  acts  16 
Geo.  IL  and  24  Geo.  IL,  and  also  the  21  and  22  Geo.  IIL  were 
declared  to  cease  and  determine,  and  in  room  thereof  other 
regulations  regardingthe  rate  of  licence  duties  were  imposed. 
Nothing  was  mentioned  with  respect  to  spirits  made  from 
malt,  called  aqua  vitae,  but  there  was  a  clause  expressly  de- 
claring, ««  That  all  powers,  authorities,  rules,  regulations, 
**  restrictions,  exceptions,  prorisions,  clauses,  matters,  and 
"  things  which  in,  or  by  acts  of  parliament,  in  force  imme- 
*'  diately  before  the  passing  of  the  act  for  the  regulating 
"  the  retailing  of  the  said  liquors  respectively,  and  not  being 
"  expressly  altered^  repealed^  changed  or  controuled  by  this 
"  act,  or  not  being  repugnant  to  any  of  the  matters,  clauses, 

consequences  of  the  fund  being  personal.  This  is  left  to  the  common 
operations  of  the  law.  The  loan  was,  in  its  original  nature,  person- 
al, being  money  lent  to  government,  and  when  it  was  found  expe- 
dient to  make  a  certain  arrangement  with  respect  to  the  duration  of 
that  loan,  and  of  repayment'  of  the  debt,  it  would  have  been  unjust 
had  any  change  of  its  nature  taken  place,  and  accordingly  this  is  ex- 
{oessly  guarded  against  as  one  of  the  fundamental  conditions  of  the 
transaction  itself,  by  which  these  annuities  are  created. 

"  The  case  of  the  transferable  bonds  issued  by  Douglas,  Heron 
and  Company^  under  the  sanction  of  an  act  of  parliament,  which  de- 
clared them  personal  though  heritably  secured,  is  extremely  similar. 
It  has  never  been  held  that  these  were  personal  in  the  case  of  legi- 
tim,  as  well  as  to  every  interest  and  purpose  whatever. 

**  As  to  the  French  annuities,  the  circumstances  of  them  are  not 
sufficiently  explained  by  either  party,  and  perhaps  they  ought  not  to 
he  presumed  to  stand  upon  a  different  footing,  unless  it  is  clearly 
made  out.  At  same  time,  from  the  French  law,  they  seem  rather 
to  be  held  as  immoveable." 

Judgment — '^  Found  the  government  annuities  moveable,  and 
Ming  under  the  legitim.     Remit  to  Ordinary  as  to  French  funds.** 

Fuie  Lord  President  CampbeU's  Session  Papers,  vol.  Ixiii. 
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1792.       "  provisions  and  regalations  in  this  act  contained,  shall  be 
"  and  continue  in  full  force.'^     On  this  general  saving  claa8e 


PATRICK     exemption  was  pleaded,  under  the  previous  acts,  in  favour  of 
HI8  HAjR8TT*6  ^i^uors  mado  from  malt,  called  aqua  vitSB.    But  judgment 

ADvocATK.    went  out  in  favour  of  the  plaintiff,  His  Majesty's  Advocate. 

ec.  /,  79L  Against  the  judgment  of  the  Court  of  Exchequer  in  Scot- 
land  the  present  appeal  was  brought  in  the  form  of  a  Writ 
of  Error. 

Pkade^by  the  Appellant — When  the  legislature  has 
once  created  an  exemption,  exception,  or  provision,  saving 
from  payment  of  a  tax,  in  favour  of  any  particular  article  or 
description  of  persons,  to  which  and  to  whom,  independent 
of  such  exception  or  provision,  the  act  imposing  the  tax 
would  apply,  and  comes  afterwards  to  increase  or  diminish 
the  duty,  or  to  regulate  the  exaction  thereof,  there  is  no 
necessity,  in  order  to  continue  the  exemption,  that  it  should 
be  verbatim  repeated  in  the  new  statute.  If  the  former  act 
is  not  repealed^  the  exemption  will  remain  in  force  without 
any  new  provision  or  express  clause  to  that  effect ;  and  al- 
though the  legislature,  in  remodelling  such  duties,  may  find 
it  necessary  to  repeal  the  former  acts,  yet  the  exemptions 
or  exceptions  therein  may  be  effectually  renewed  by  a  ge- 
neral clause,  declaring,  as  is  done  in  the  present  case,  that 
all  exceptions  or  exemptions  in  the  former  acts  not  hereby 
expressly  repealed,  shall  continue  in  force  ;  and  therefore  it 
is  a  position  quite  untenable,  that  all  former  exemptions  in 
previous  actt>,  not  expressly  renewed  and  inserted  in  the 
later  act  are  to  be  considered  as  abrogated  or  repealed. 

Pleaded  for  the  Respondent — The  last  act,  30  Geo.  IIL 
c.  38,  repealed  all  former  duties  on  excise  licenses  for  re- 
tailing distilled  spirituous  liquors,  and  imposed  a  new  duty 
in  lieu  thereof.  This  new  duty  is  imposed  in  the  most  ge- 
neral words,  "  That  all  and  every  person' or  persons  who 
**  shall  retail  distilled  spirituous  liquors ;"  and  no  exemp- 
tion whatever  is  inserted  in  the  act.  The  general  saving 
clause  in  30  Geo.  IIL  can  only  be  held  to  apply  to  the  ex- 
emption in  favour  of  physicians — the  universities — the  vint- 
ners' company  in  London,  and  other  corporate  towns,  bat 
not  to'  the  exemption  applicable  to  liquors  made  of  malt  re- 
tailed and  consumed  in  Scotland.  Exemption  was  not  to  be 
implied  or  to  be  deduced  by  any  inference  from  the  words 
of  the  act.  It  must  expressly  appear,  and  cannot  be  admit- 
ted where  the  meaning  of  the  legislature  is  not  clear  beyond 
all  doubt.     Besides,  the  reason  which  existed  for  the  ex- 


[M.  7884.] 

Jambs  Ogilyib,  Collector  of  Excise        .  Appellant ; 

Thomas  WiNGATE,  .  .  .  Respondent. 

House  of  Lords,  13th  June  1792. 

Lakdi.oiid'8   Hypothec Crown's    Preference  —  "Whether 

Chown  has  Preference  oyer  Landlord's  Hypothec  ? — Held, 
in  the  Court  of  Session,  the  landlord  preferable  to  the  crown. 
BeYersed  in  the  House  of  Lords,  and  case  remitted  to  inquire 
more  particularly  into  the  crown's  title,  and  process  whereby  the 
effects  in  question  were  supposed  to  be  subjected  to  the  king's 
title. 

James  Burgess  possessed  a  farm  belonging  to  the  respon- 
dent situated  in  Fife.  He  also  carried  on  the  business  of  a 
distiller  and  maltster ;  and  being  in  arrear  with  his  distillery 
and  malt  duties,  the  appellant,  collector  of  excise,  obtained 
judgment  against  him  for  the  duties  due  to  the  crown. 

Thereupon  the  respondent,  his  landlord,  sequestrated 
for  the  current  rent  of  crop  1781,  and  warrant  to  sell  was 
issued,  when  George  Luke,  excise  officer,  in  Yirtue  of  the 
aboYe  judgment  for  the  malt  duties,  attached  the  same  sub- 
jects, and  warned  the  landlord  not  to  sell,  as  such  was 

VOL.  111.  T 


OOILYIie 
V. 


CASES  ON  APPEAL  FROM  SCOTLAND.  273 

emption  when  the  tax  was  first  imposed  no  longer  applies.  1792. 
The  license  duty  then  was  £50 ;  now,  it  is  scarcely  so  many 
shillings.  In  the  circumstances,  it  would  be  unjust  to  hold 
that  the  legislature  meant  to  tax  one  class  of  retailers  and  wingatc 
exempt  another.  The  principle,  therefore,  ought  to  hold, 
that  whereYer  the  exemption  of  the  previous  acts  is  not  re- 
newed by  the  later,  they  ought  to  be  considered  as  virtually 
repealed. 

After  hearing  counsel,  it  was 

Ordered  that  the  judgment  in  the  Court  of  Exchequer  in 
Scotland  be  reversed^  and  that  judgment  be  given  for 
the  defender  in  the  original  action. 

For  Appellants,  Henry  Erskine^  Allan  Maconochie^  Wm, 

Dundas, 

For  Bespondents,  Arch,  Macdonald^  R,  Dundas,  Sir  J, 

Scott. 
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1792.       illogal,  after  the  proceedings  of  the  crown.     The  landlord 
proceeded  with  the  sale ;  and  action  was  then  brought  be- 


ooiLviE  f^j.^  ^^Q  sheriff  by  the  appellant,  for  the  valne  of  the  corns 
wiNOATK  thus  sold.  The  sheriff  gave  judgment  in  favour  of  the  re- 
spondent.    In  advocation,  the  case  was  reported  to  the 

July  2,  1790.  Court,  whc pronounced  this  interlocutor:  "  Find  that  the 
"  landlord's  right  of  hypothec  over  the  crop  and  stocking  of 
"  his  tenant  cannot  be  defeated  by  the  prerogative  process 
**  of  the  crown,  in  virtue  of  the  statute  of  33  Henry  YIU. 
"  as  extended  to  Scotland  by  the  articles  of  Union,  and  the 
*'  act  of  parliament  the  6th  of  Queen  Anne ;  therefore  advo- 
**  cate  the  cause  and  sustain  the  defences  pled  for  Thomas 
''  Wingate,  assoilzie  him  from  the  conclusion  of  the  libel 

Feb.  1.  1791. ««  gn^i  decern."*  On  reclaiming  petition  the  Court  ad- 
hered. 


«  Opinions  of  Judges. 

Lord  Henderland — "  This  is  a  case  of  nicety.  In  the  case  of 
Campbell  of  Stirling^  it  was  found  that  the  goods  being  in  the  hand 
of  a  third  party  for  payment  of  a  debt,  that  this  was  good  against 
a  writ  of  extent  and  arrestment  of  these  goods  on  behalf  of  the  ctowd. 
Vide  p.  24  of  Information  for  Wingate." 

Lord  Swixton. — "  The  sense  of  the  country  for  the  last  80  yean 
past,  has  been  against  the  king's  claim  of  preference.  But  the  ques- 
tion is,  whether  the  stock  and  crop  are  to  be  held  as  tenanVs  effecis? 
They  are  the  proprietor's,  redeemable  by  the  tenant  on  payment  of 
his  rent.  The  words  real  estate  in  the  act  mean  not  obHj  heritable 
hut  moveable,  in  which  there  is  sljub  in  re" 

Lord  Monboddo. — **  I  think  the  landlord  has  not  a  property, 
hut  a  hypothec  only ;  and  the  question  having  relation  to  the  second 
sequestration  only,  I  think  the  crown  is  preferable." 

Lord  Dreohorh. — "  Even  supposing  them  to  stand  in  pari 
casu,  and  were  both  equal  in  execution  of  diligence,  still  the  king 
'would  be  preferable  ;  but  the  Court  did  not  mean  to  take  the  rigbt 
belonging  to  anodier,  and  therefore  that  right  would  remain  good,  e.  g. 
a  ship  on  which  there  is  a  bond  of  bottomry  transit  cum  suo  onercT 

Lord  Eskqrote.-^**  The  landlord's  right  is  a  jus  in  re.  I  do  not 
go  upon  the  words  of  the  act  of  parliament ;  as  I  rather  think  it 
meant  land  estate.  Bat  the  question  is,  What  subjects  is  the  crown 
to  take  in  preference  ?  In  my  opinion,  it  is  the  subjects  which  anj 
common  creditor  would  take.  N.  B.  In  England,  if  distrained  bj 
landlord,  no  common  creditor  can  take»  but  the  crown  can.  The 
crown  can  only  take  the  debtor's  right,  in  the  same  way  that  it  was 
ah  ante  vested  in  another.^' 

Lord  Gardbnstone. — <*  I  think  the  crovm  preferable  to  all  who 
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Agaiittrt  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  far  the  AppeUant-^Bj  the  treaty  of  Union, 
England  and  Scotland  were  placed  on  a  perfect  equality     wingatb 


OGILVIB 
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are  in  curtu  diligeniue.  The  crown  could  not  recoTer  from  a  bona 
fide  purchaser  though  die  landlord  can.  The  landlord's  right  is  a 
connpleted  right  from  the  beginning,  and  the  crown  cannot  take  away 
any  vested  right  by  the  mere  force  of  its  diligence  or  writ^of  extent, 
e.  g.  an  assignation  in  security,  duly  intimated*  But  suppose  the 
goods  consigned,  and  a  debt  owing  the  assignee,  the  tatter's  right  of 
retention  oannot  be  defeated  by  the  writ  of  the  crown." 

The  Lord  Justice- Clerk. — •*  I  think  the  rights  of  real  creditors 
remain  the  same  as  before,  and  the  right  of  the  landlord  is  a  real  one. 
The  ssIto  in  the  statute  b  only  of  real  estates.  An  estate  in  Eng- 
land may  consist  of  an  interest  in  any  subject,  but  the  crown  will  not 
for  the  debt  of  A.  distrain  the  effects  of  B.  The  landlord  has  a 
stronger  right  in  Scotland  than  in  England.  Suppose  an  estate  morl- 
gaged,  can  the  crown  defeat  the  mortgage  ?  Suppose  money  is  de- 
posited in  the  hands  of  a  banker  and  money  adyanced,  can  it  defeat 
the  banker's  right  of  retention  ?     I  think  nof 

Lord  Hailbs. — ^  Referred  to  the  state  of  Scotland  at  the  time 
of  Union/' 

Lord  JosncE-CLBRK. — "  It  is  difficult  for  us  to  say  what'is  the 
law  of  England -on  the  subject.  But  let  us  compare  this  with  other 
rights  where  the  crown  is  postponed.  I  am  clear  as  to  the  mort- 
gage, because  it  is  a  real  right  vested  in  another,  and  not  the  estate 
of  the  debtor.  The  same  rule  as  to  actual  pledge.  Hypothec  is  a 
iacii  pledge.  It  is  a  real  right ;  and  gires  a  right  to  detain  and  bring 
back  even  against  purchasers.  The  case  mentioned  of  a  ship,  stands 
on  the  act  of  law,  not  on  the  conrontion  of  parties ;  for  the  act  of  the 
party  could  not  alter  the  law  of  the  land.  Traditionibus  non  dominium 
(aadts  pactis  ?)  transferuntur  rerum  dominia.*' 

Lord  Swimton. — "  King's  preference  a  new  idea.  Nerer  thought 
of  before." 

Lord  Drbghorn. — *'  Of  same  opinion.     The  landlord  has  an  ef- 
fectual security,  which  is  next  to  payment.     See  the  close  of  Mr. 
Wood's  opinion.     In  the  case  of  the  landlord,  it  is  a  contract  of 
pledge  implied  by  the  law.     It  is  also  founded  on  the  principle  of 
retention — die  tenant's  possession  being  that  of  the  landlord.'* 
Lord  Dunsinnan. — **  Of  the  same  opinion." 
Lord  Eskgrotb. — ^^'Of  same  opinion.  The  act  6  of  Queen  Anne 
seems  only  declaratory  of  what  was  already  settled  by  the  treaty  of 
Union  itself.     The  salvo  as  to  real  estate  is  thrown  in  not  as  an  ex- 
ception, but  in  order  to  sare  existing  rights,  which  were  not  meant 
to  be  touched.    This  exception  ought  to  hare  a  liberal  construction. 
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1792.  in  matters  of  reyenue;   and  consequently,  in  every  case 

• •  where  the  crown  is  preferable  in  matters  of  debt  to  the 

oGiLviB  gij^ject  in  England,  it  ought  also  to  be  preferred  to  the 

wiNCATE.  subject  in  Scotland.    ^*  By  the  6th  article  of  the  treaty  of 


The  sense  of  the  coantry,  and  king's  council,  ever  since  the  Umon, 
has  been  on  the  side  of  the  landlords'  right  in  Scotland.  Landlords* 
rights  in  England  has  varied  from  time  to  time ;  and  the  best  part 
of  it  is,  the  landlord's  right  has  been  preferred  since  the  Union." 

Lord  Hailes. — ''  The  nearest  thing  to  a  right  of  pledge  is  the 
landlord  s  right  of  hypothec,  and  therefore  I  am  for  preferring  him  as 
a  pledgee.  The  claim  of  the  crown,  however,  is  not  new.  The  his- 
tory of  the  Union  not  well  understood ;  and  we  are  liable  not  to  take 
into  view  the  miserable  state  of  the  Scots  tenantry  at  that  time. 
They  were  in  a  general  state  of  bankruptcy,  and  the  only  security  for 
a  landlord  was  the  tacit  hypothec ;  and  even  this  would  not  hare 
been  given  up  without  opposition." 

Lord  Hbndbrland. — *'  I  think  the  landlord  is  entitled  to  his 
preference  against  the  crown.'' 

.  Lord  Prbsidbnt. — "  I  am  of  the  contrary  opinion,  and  for  pre- 
ferring the  king's  writ  of  extent. 

'*  The  question  is,  whether  the  landlord's  right  of  hypothec,  or  the 
king's  debt  upon  a  writ  of  extent  is  preferable,  the  goods  being  in 
medio  ? 

*'  This  is  not  left  to  the  law  of  Scotland  alone,  for  by  the  act  6 
Anne  we  must  have  recourse  to  the  law  of  England  in  all  questions 
regarding  the  king's  preference.  There  is  nothing  extraordinary  in 
this.    It  is  the  same  in  Treason  law. 

'^  Care  was  taken  to  make  an  exception  of  real  estate,  as  the  great 
security  of  our  records,  &c.  depended  upon  the  adherence  to  our 
own  feudal  establishment.  But  personal  estate  was  not  thought  of 
equal  consequence. 

**  The  present  question  regards  the  e£fects  of  a  tenant  which  are 
in  their  nature  moveable  or  personal  estate,  viz.  horses  and  cattle  ; 
and  the  same  question  would  apply  to  invecia  et  illaia  in  an  urban 
tenement.  They  are  said  to  be  hypothecated  for  landlord's  rent,  i.  e. 
the  landlord  has  certain  legal  remedies  for  recovering  his  rent  out  of 
them  of  a  more  beneficial  nature  to  him,  than  those  of  any  common 
creditor. 

^'  A  superior  also  has  such  remedies  for  his  feu  duties,  and  even  a 
real  creditor  infeft,  by  poinding  the  ground.  But  how  far  these  re- 
medies operate  in  competition  with  the  crown,  is  the  question. 

*<  j.  Take  a  view  of  the  law  of  England,  then  of  Scotland,  as  to 
the  landlord's  remedy.  The  two  laws  are  somewhat  different,  but 
not  more  than  was  to  be  expected  from  the  two  countries  being  in- 
dependent, having  different  legislatures,  and  different  jurisdictions 
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**  Union  it  is  provided,  that  they  shall  be  under  the  same 
*'  prohibitions,  restrictions,  and  regulations  of  trade,  and 
"  liable  to  the  same  customs  and  duties  on  import  and  ex- 
''  ports,  &c."     By  the  19th  article  it  was  provided,  "  that 
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and  forms.  Suppose  the  origin  to  have  been  the  same,  and  that  they 
set  out  from  the  same  point,  they  would  naturally  diverge. 

^^  Rent  charge  in  England  and  in  Scotland  was  originally  the  same. 
See  Kames*  Law  Tracts,  vol.  i.  241  ;  and  at  present  their  mongage 
and  our  personal  bond  have  the  same  object,  though  the  forms  are 
different. 

**  The  administration  of  personal  estate  assumed  by  the  clei^  in 
both  countries,  had  the  same  source,  and  conducted  in  nearly  the 
same  manner.  It  is  still  nearly  akin  in  both,  attended  with  some 
TariatioDs  in  form  and  practice.  I  doubt  if  this  variation  be  such  as 
would  affect  any  question  arising  upon  the  king's  preference. 

"^  In  England,  so  early  as  magna  chartay  upon  the  death  of  the 
king's  debtor,  the  king  had  a  right  to  have  his  debt  first  paid,  9 
Hilery  3,  cap.  18.  It  is  presumed  this  is  still  the  law  of  England,  and 
if  80,  we  are  bound  by  the  act  6  of  Queen  Anne  to  receive  it  here. 

**  What  preference  the  king  had  with  us  before  the  Union  is  not 
clearly  ascertained.  Probably  he  stood  upon  the  same  footing  with 
the  Roman  fisk. 

''  Certain  debts  are  held  to  be  privileged.  See  Instructions  to 
Commissaries,  Acts  of  Sederunt  16(56;  and  among  these,  duties  of 
lands  for  a  year. — Funeral  expenses,  and  physician's  fees  are  omitted, 
jet  these  have  always  been  held  preferable,  and  in  the  first  rank ; 
see  Kilkerran,  p.  13fi,  29  June  1742,  Cowan  v.  Barr,  Creditor  fune- 
ralium,  (funerarius  ?  )  found  preferable  to  landlord  for  rent.  Ko  men- 
tion is  made  of  the  king.  But  if  the  king  be  preferable  to  other  credi- 
tors chirographari,  such  as  fumis^hers  to  burial,  ^c,  he  must  a  for" 
tiori  hy  that  decision,  be  preferable  to  the  landlord,  who  is  truly  a  credi- 
tor hy  special  contract  only,  though  with  us  said  to  be  hypoihecarius. 

"  The  landlord's  situation  in  England  is  fully  described  in  the 
English  opinions  produced  and  authorities  referred  to.  He  can  by  a 
summary  proceeding  at  his  own  hand,  distrain  for  the  whole  arrears. 
This  is  called  distress ;  and  by  act  2  Wm.  and  Mary,  c.  5,  extended 
to  power  of  apprising  and  selling  at  sight  of  sheriff  or  constable,  and 
extended  to  corns  reaped. 

"  As  the  law  therefore  stood  at  the  Union,  the  landlord's  powers  in 
England  were  very  ample  and  effectual  as  to  arrears,  and  when  goods 
were  impounded,  theyjvere  in  custody  of  the  law,  from  which  they 
could  not  be  taken  by  any  common  creditor. 

'^Tbe  author  of  Bacon's  Abridgment  says  that  this  was  a  hypoihc' 
cation.  Voce  Distress,  vol.  2,  p.  105 ;  and  vide  preamble  of  said  act 
Wm.  and  Mary,  where  it  is  said  that  goods  are  detained  as  pledges. 
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'<  there  be  a  court  of  Exchequer  in  Scotland  for  deciding 
"  questions  concerning  roTennes,  customs,  and  excise  there, 
"  haying  the  same  power  as  in  England."  By  6th  Anne,  it 
was  declared  that  debts  to  be  paid  to  Her  l^jesty  in  Scot- 


**  What  stronger  lien  could  there  be,  when,  by  common  law,  they 
might  there  be  detained  for  erer  till  the  rent  was  paid,  and  by  sta- 
tute might  be  sold,  if  not  redeemed,  like  a  pledge,  yet  the  kingfspie- 
rogatiye  prevailed. 

"  By  act  8  Queen  Anne,  c.  14,  a  iacU  hypathccy  in  the  proper 
sense,  was  created  for  a  year's  rent,  so  that  the  law  of  England  now 
stands  yeiy  nearly  on  the  same  footing  with  ours ;  yet  this  makes  no 
difference  as  to  the  king's  right. 

''  By  the  common  law,  property  must  be  actually  changed  to  ex- 
clude the  king ;  there  must  at  least  be  a  special  property  rested, 
such  as  a  pawn  or  pledge  delirered,  or  a  ship  mortgaged.  See  case 
in  Par.  Ker's  Reports,  p.  112,  King  r.  Cotton,  where  the  question 
with  the  landlord  is  fully  discussed. 

"  A  tacit  hypothec  or  lien,  which  is  no  other  than  a  preference 
or  privilege  given  by  law,  will  not  answer  the  purpose,  no  special 
property  being  thereby  vested,  as  by  the  covenant  of  parties,  and  ac- 
tual delivery  of  the  subject. 

^'  As  to  the  law  of  Scotland,  what  we  now  call  hypothec,  seems 
anciently  to  have  been  precisely  a  distress,  and  nothing  more.  See 
Karnes'  Law  Tracts,  vol.  i.  p.  240,  &c.  and  Information  for  the  pur- 
suer, p.  22. 

''  Afterwards  we  chose  the  Roman  law  word  hypothec  ;  but  the 
substance  is  the  same. 

**  I  am  clear  that  the  property  of  goods  on  the  ground,  and  corns, 
reaped  or  unreaped,  is  in  the  tenant.  They  are  the  fruit  of  his  in- 
dustry ;  and  Mr.  Wood's  idea  as  to  the  corns  being  the  property  of 
the  landlord,  is  not  well  founded ;  but  it  was  an  implied  condition  in 
the  Roman  Emphyteusis,  and  in  all  feudal  grants,  that  if  the  herita- 
ble tenant  failed  in  payment  of  the  reserved  rent  or  feu  duty  to  the 
landlord,  there  should  he  a  power  of  re-entry,  and  of  seizing  upon 
the  subject  itself,  as  well  as  every  thing  upon  it.  This  was  the  case 
if  the  Roman  tenant  was  three  years  in  arrear.  This  right  fell  to 
the  ground.  Same  with  us  if  vassal  was  two  years  in  arrear.  But 
the  aid  of  the  law  was  necessary  to  give  it  effect. 

'^  It  was  also  understood,  that  if  the  right  of  the  vassal  was  not 
irritated,  the  superior  had  a  remedy  by  a  species  of  real  action,  call- 
ed poinding  the  ground,  i.  e.  the  goods  on  the  ground.  He  remains 
infeft  in  the  lands,  and  has  a  supereminent  right  to  the  rents,  which 
he  makes  effectual  in  this  manner.  Perhaps  the  lands  are  in  the 
natural  possession  of  the  vassal.  There  are  no  rents  therefore,  hut 
on]y  fruit s,  vhich  he  lays  hold  of,  as  preferable  by  his  infeftment. 
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land  were  to  be  of  the  same  force  and  effect  as  such  obhga- 
tiona  in  England,  by  virtue  of  the  royal  prerogative,  and  that 
gnch  debts,  suits,  and  prosecutions,  were  to  be  preferred,  in 
virtue  of  the  said  33  Henry  VIIL,  **  and  shall  have  and  en- 
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and  excludes  any  arrester  or  common  poinder.  This  was  extended 
in  practice  even  to  other  goods  on  the  ground,  not  that  they  are  hy- 
pothecated in  the  proper  sense  of  the  word,  but  that  the  superior  re- 
enters by  the  aid  of  the  law,  and  takes  what  he  can  find. 

^  It  was  extended  also  to  the  case  of  a  liferenter,  or  other  real  cre- 
ditor infeft. 

'^  Suppose  a  competition  between  the  king  and  a  poinder  of  the 
ground,  by  the  act  of  Queen  Anne  the  latter,  so  far  as  his  infeft- 
ment  goes,  is  preferable  upon  the  lands  and  rents,  and  consequently 
on  the  fruits^  if  in  the  natural  possession  of  the  proprietor.  But  what 
preference  could  he  claim  upon  the  moveable  goodsy  such  as  cattle, 
&C.,  in  which  he  is  not  infeft,  and  upon  which  there  does  not  even 
seem  to  be  any  such  idea  as  a  hypothec  ? 

^  As  to  the  case  of  landlord  and  tenant ;  1 .  Both  fruits  and  stocking 
are  the  tenant's  property.  2.  They  are  in  his  possession  till  the  mas- 
ter applies  to  the  judge  Ordinary,  or  perhaps  his  own  baron  Bailie, 
to  sequestrate  them,  which  is  another  word  for  impounding  them. 
Bat  this  is  no  more  than  putting  them  in  the  custody  of  the  law, 
founded  on  the  same  kind  of  antecedent  right  that  a  landlord  in 
England  has,  which  is  a  right  to  distrain  and  to  recover,  &c.,  with 
which  no  common  debtor  can  interfere,  though  the  goods  are  in  me^ 
diof  but  with  which  the  king  can  interfere,  because  his  right  is  su- 
pereminent.  It  was  decided  long  ago  that  the  king  was  preferable 
to  all  common  creditors.  See  Diet,  voce  King.  The  only  puzzle 
here  is,  that  the  landlord  is  said  to  be  creditor  hypolhecarius.  But 
this  term,  when  applied  to  the  personal  property  of  the  debtor,  and 
in  possession  of  the  debtor,  means,  in  common  sense,  no  more  than 
that  he  is  a  privileged  or  preferable  creditor,  which  the  king  also  is, 
and  the  short  question  is,  which  of  these  two  ought  to  prevail  ? 

'^  If  there  be  any  doubt  upon  the  construction  of  the  law,  or  upon 

the  resemblance  between  die  rights  of  the  landlord  in  England  and 

Scotland,  we  must  have  recourse  to  analogy,  and  to  that  construction 

>^hieh  will  bring  the  two  as  nearly  together  as  possible,  and  in  this 

point  of  view,  the  reasoninc^  from  the  case  of  Gordon  of  Park  is  verv  »,. , 

^    Vtdeantf, 

'*''*^°g-  vol.  i.  p.  558, 

"  If  these  goods  could  be  said  to  be  a  real  estate  in  the  tenant,  the  et  562. 

act  of  Queen  Anne  would  determine  the  point.  But  they  are  clear- 
\j  a  moveable  estate  in  the  tenant.  As  to  the  case  of  a  ship  hypo- 
thecated for  repairs,  it  is  not  a  tacit  pledge  or  hypothec,  but  an  actual 
pledge  by  contract  of  parties,  and  delivery  made  by  some  symbolical 
form.    It  is  an  awkward  circumstance  that  we  should  take  to  our- 
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"  joy  such  and  the  same  prerogatiyes,  as  well  in  the  plead- 
*'  ings,  as  in  the  lands,  tenements,  debts,  credits,  and  spe- 
"  cialties,  goods,  chatels,  and  personal  estate ;"  provided 
"  that  no  debt  or  duty  shall  affect  or  subject  any  real  estate 


selres  in  Scotland,  a  right  against  the  king,  which  the  landlords  in 
£i)g1and  have  not.  The  only  pretence  for  it  is,  that  we  consider  the 
landlord's  hypothec  in  Scotland  to  be  of  the  nature  of  a  real  right, 
and  therefore  similar  to  a  special  property  in  England,  though  the 
landlord's  remedy  in  England  b  not  so.  This,  however,  is  judging 
more  upon  the  apparent  effect  of  the  right,  than  upon  the  true  nature 
of  it.  In  the  case  of  steelbow  leases,  where  the  landlord  delivers  over 
so  many  head  of  cattle  to  the  tenant,  taking  him  bound  to  redeliver 
the  same,  or  an  equal  number  and  of  equal  value,  at  the  expiry  of  the 
lease,  the  landlord  is  understood  to  have  a  special  property  in  the  tmi- 
versUas  gregis,  by  which  no  creditor  of  a  tenant  would  be  entitled  to 
interfere.  But,  in  common  leases,  where  the  tenant  provides  his  own 
cattle,  and  stocks  the  farm  himself,  all  that  can  be  said  is,  that  the 
landlord  is  a  preferable  creditor  for  payment  of  his  rent,  and  so  is 
also  the  king  for  debts  due  to  him.  Had  we  not  adopted  the  words 
hypothec,  which  conveys  the  idea  of  a  regal  right,  the  question  would 
have  been  attended  with  less  di£5cuhy. 

''  It  has  been  shown,  that  corns  and  cattle  upon  the  ground  are 
not  real  estate  in  the  tenant,  and  as  little  are  they  a  real  estate  in  the 
landlord ;  and  therefore  the  words  of  the  act  of  Queen  Anne  do  not 
in  any  sense  reach  the  case. 

*'  Real  estate,  in  the  sense  of  the  statute,  probably  means  heritable 
estate,  though  even  an  heritable  right,  e.  g.  a  disposition  to  lands 
does  not,  in  a  strict  legal  sense,  become  real  till  it  is  completed  by 
infeftment ;  and,  in  general,  the  idea  of  the  legislature  was,  that  our 
feudal  rights  in  Scotland,  and  the  modes  of  conveying  and  granting 
securities  upon  them,  should  not  be  disturbed,  and  this  alone  was 
Vids  ante,  the  question  at  issue  in  the  case  of  Burnet  against  Murray,  17th  July 
vol.  I.  p.  594. 2^54^  ^^^^^^  ^j^^  ^g-^^j  ^£  adjudications  upon  a  land  estate  for  the 

king's  debt  and  a  common  debt. 

"  But  a  mere  moveable  subject,  such  as  a  cow  or  a  horse,  never 
passed  in  the  language  of  our  law  by  the  name  of  real  estate.  It  is 
neither  heritable  or  real,  but  moveable,  though,  at  the  same  time,  the 
property  of  it  is  slJus  in  re,  or  real  right,  and  produces  a  real  action 
for  recovery,  similar  to  the  rei  vindicaiio  of  the  civil  law,  and  the  ac- 
tion of  detenue  or  trover  in  the  English  law.  There  are  likevrise  real 
rights  and  real  actions  of  an  inferior  nature  to  those  arising  oat  of 
property,  such  as  in  the  case  of  pledge  ;  but  a  moveable  thing  pledged, 
never  was  spoken  of  in  the  law  of  Scotland  as  a  real  estate."  See 
Erskine. 

Vide  President  Campbell's  Session  Paper?,  vol.  Ixi. 
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**  in  Scotland.*'  These  being  the  explicit  provisions  of  the  ^^92. 
act  in  regard  to  the  debts  of  the  crown  being  placed  on  pre- 
cisely the  same  footing  as  in  England,  a  sequestration  by  the 
landlord,  or  the  landlord's  hypothec  in  Scotland,  can  be  in  ivinoatb. 
no  better  situation  than  the  distress  warrant  in  England. 
There  is  no  specific  difference  between  the  landlord's  dis- 
tress warrant  in  England,  which  cannot  compete  with  the 
crown's  debt,  and  the  landlord's  hypothec ;  and  therefore 
the  latter  cannot  be  preferable  to  the  crown  in  Scotland. 
Certain  debts,  termed  privileged  debts  in  the  law  of  Scot- 
land, sQch  as  physician's  fees,  servants  wages,  &c.,  are  all 
preferable  to  the  landlord's  hypothec.  But,  in  a  question 
with  the  crown,  these  privileged  debts  have  no  preference. 
To  give,  therefore,  the  landlord  a  preference  over  the  crown 
debts,  as  is  done  in  this  instance,  is  placing  his  hypothec  in 
a  better  position  than  ever  before  it  enjoyed,  and  making 
his  right  be  prefemble  even  to  privileged  creditors.  Nor  is 
it  any  answer  to  this  to  say,  that  substantially  the  landlord's 
hypothec  is  a  real  right  of  property  in  the  thing,  and  there- 
fore not  attachable  by  the  crown  for  a  debt  due  by  the 
tenant,  because,  in  point  of  fact  and  law,  the  right  is  no 
more  than  a  pledge  in  the  hands  of  the  tenant. 

Pleaded  for  the  Respondent, — By  the  law  of  Scotland,  the 
landlord  has  an  absolute  feal  right  of  property  in  the  crop 
upon  his  ground,  until  the  year's  rent  for  which  it  is  the 
crop  be  paid,  which,  as  it  could  not  be  defeated  by  the 
tenant  selling  the  crop,  so  could  not  be  defeated  by  his 
debtor,  the  crown.  By  the  law  of  England,  a  pledge,  or 
even  the  hypothec  on  a  ship  for  foreign  affairs,  defeats  the 
crown's  right  of  preference ;  but  the  landlord's  hypothec  in 
Scotland  is  equal,  if  not  paramount,  to  a  pledge  in  England, 
and  therefore  the  landlord's  hypothec  ought  not  to  be  de- 
feated by  the  right  of  preference  secured  to  the  crown  by 
the  act  Henry  VIIL  There  is  no  analogy  between  the  dis- 
treBS  warrant  for  rent  in  England  and  the  landlord's  hypo- 
thec in  Scotland.  The  former  proceeds  on  the  footing  of 
the  effects  being  the  tenant's  ab  initio^  but  the  latter  is 
founded  on  a  real  right  in  the  crop — a  property  already 
belonging  to  the  landlord,  and  of  which  he  cannot  be  de~ 
prived.  It  is  a  real  estate ;  and  the  act  6  Anne  founded  on, 
expressly  exempts  real  estate  in  Scotland  from  the  opera- 
tion of  the  crown's  preference.  The  present  is  the  very  first 
attempt  ever  made  in  Scotland  to  deprive  the  landlord  of 
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1792.       his  hypothec,  by  an  alleged  preference  over  it  oh  the  part 
"•    of  the  crown. 


After  hearing  counsel,  it  was 


V. 


wiNGATB.        Ordered  and  adjudged  that  the  said  interlocutors  com- 
plained of  in  the  said  appeal,  in  so  far  as  they  declare 
generally  "  That  the  landlord's  hypothec  over  the  crop 
and  stocking  of  his  tenant  cannot  be  defeated  by  the 
prerogative  process  of  the  crown,  in  virtue  of  the  sta- 
tute of  33d  Henry  VIII.,  as  extended  to  Scotland  by 
the  articles  of  Union,  and  the  act  o£  parliament,  the 
6th  Queen  Anne,"  be,  and  the  same  are  hereby  revers- 
ed ;  but  in  respect  that  the  king's  title  does  not  suffi- 
ciently appear  in  the  process,   it  is  further  ordered, 
That  the  said  cause  be  remitted  back  to  the  Court  of 
Session  in  Scotland  to  inquire  more  particularly  into 
the  process,  and  the  conduct  thereof,  whereby  the  ef- 
fects in  question  are  supposed  to  have  been  subjected 
to  the  king's  title. 

For  Appellant,  A.  Macdonald^  R.  DunddSj  Sir  J.   Scottj 

W.  Dundas. 
For  Respondent,  T.  Erskine^  Henry  Erskine^  Alex.  Wighi, 

D.  Cathcart. 

•NoTB. — Professor  Bell  says : — "  It  is  believed  that  no  ailment 
was  delivered  at  pronouncing  this  judgment  of  reversal  ;*'  but  the 
eminent  judge  who  then  presided  in  the  House  of  Lords  made  vezy 
full  and  minute  inquiry  into  the  condition  of  landlords,  and  the  na- 
ture of  their  rights  in  the  two  countries  ;  and  although,  perhaps,  a 
distinction  might  have  been  found  between  them,  it  was  held,  that 
the  great  and  governing  principles  which  regulated  the  decision  of 
Gordon  of  Park,  on  the  effect  of  the  treason  laws  in  England,  as  ex- 
tended to  this  country,  ought  to  dictate  the  decision  in  such  case ; 
and  that,  taking  the  analogy  of  the  landlord's  right  in  both  countries, 
the  point  was  to  be  so  decided,  as  to  give  the  landlords  in  Scotland 
no  superiority  over  those  of  England." — Com.  vol.  ii.  p.  55. 
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Arch.  Duff,  Sheriff  Clerk  of  Elgin,  Appellant ;  dufp 

Janet  Henderson,  only  lawful  Child  of  the\  „«».«^',c«i^ 

deceased  John  Henderson,  Writer  in  Kl-f  &c. 

gin,  and  Jameb  Young,  Manufacturer  inf  Reapoiulents. 
Elgin,  her  Husband,  -  -         7 

Ilqjise  of  Lords,  7th  Feb.  1793. 

Tutors  akd  Curators — Liability — Inventory. — Circumstances 
in  which  tutors  and  ctu-ators  appointed  bj  the  father's  will  (with  ex- 
emption from  liability  singuli  in  sotiduniy  and  for  omissions,)  were 
held  liable  coojunctlj  and  severally,  they  not  haying  made  up  in- 
ventories. Also  held  liable  in  damages  for  removing  the  infant 
ward  from  the  lease  of  the  farm  and  mill  of  Ortown^  and  decrees 
of  removing  reduced.  £200  costs  awarded  in  the  House  of  Lords 
on  aflSrming  the  judgment  of  the  Court  of  Session. 

This  was  an  action  raised  against  the  tutors  and  curators 
appointed  by  the  respondent's  father,  at  the  instance  of  the 
respondent,  setting  forth  that  her  father  had  left  sufficient 
and  ample  means,  both  in  heritable  and  moveable  property, 
and  had  appointed  tutors  and  curators  to  the  respondent,  of 
whom  the  appellant  was  one,  and  the  acting  tutor  for  tho 
whole  :  That  after  her  father's  death  these  tutors  and  cura- 
tors had  taken  the  management  of  her  affairs,  and  intromit- 
ted  with  her  means  and  effects,  without  giving  up  either 
totorial  or  curatorial  inventories,  as  required  by  law.  That 
they  at  least  would  not  make  furthcoming  the  inventory  of 
the  moveable  estate  of  the  deceased,  specially  referred  to 
in  his  will ;  and  that  the  appellant,  as  factor  and  manager 
for  the  Hon.  Arthur  Duff  of  Ortown,  had  improperly  remov- 
ed the  respondent  and  her  subtenants,  from  the  Mill  and 
Mains  of  Ortown,  leased  by  her  grandfather  from  Mr.  Duff, 
in  virtue  of  decree  of  removing  obtained  before  the  sheriff. 

It  was  farther  stated,  that  Archibald  Duff  had  allowed 
this  removing  to  be  accomplished  to  favour  the  Hon.  Arthur 
Duff,  while  he  well  knew  that  the  said  Arthur  Duff  was 
owing  the  deceased  the  sum  of  £300,  by  bill,  to  payment  of 
which,  she  had  sole  right ;  and  that  if  the  arrears  of  rent  due 
by  the  subtenants  had  been  duly  collected  by  him,  as  tutor 
and  curator,  and  agent  in  her  affairs,  there  would  have  been 
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fore  the  Bummons  concluded  that  the  tutors  and  curatoni 

^^'^  ought  to  be  decerned  and  ordained  to  produce  the  said  in- 
HENDKRsoN,  veutorj  referred  to  in  deceased^s  will,  and  to  make  payment 
^^'  to  the  respondents  of  the  amount  thereof;  and  in  case  the 
said  inventory  should  not  be  produced,  they  ought,  conjunct- 
ly and  severally,  to  make  payment  to  her  of  the  sum  of 
£700,  or  whatever  other  sum  the  said  respondent  should  in- 
struct the  said  John  Henderson  died  possessed  of. 

All  the  tutors  and  curators  allowed  dcoree  to  go  out  in 
absence  against  them  except  the  appellant. 

In  defence,  it  was  stated,  That  the  libel  concluded  a- 
gainst  the  whole  tutors  conjunctly  and  severally,  while  bj 
the  will  of  the  deceased,  it  was  declared  that  each  should 
be   liable  for  his  own  acts  and  receipts  only.     The  Lord 
July  17, 1787.  Ordinary  pronounced  this  interlecutor  on  this  point :  '*  In 
*'  regard  the  defenders,  Archibald  Duff  and  James  Hendcr- 
"  son,  do  admit  their  having  accepted  and  acted,  and  that 
*'  they  have  not  made  up  inventories  in  terms  of  law,  finds 
•'  that  they  are  liable,  conjunctly  and  severally,  to  account 
Nov.  13  &  17, "  in  terms  of  the  libel."     On  two  several  representations  a- 
T      ^\^^'    A  S^^°^^  ^^^®  interlocutor  the  Lord  Ordinary  refused.     And, 
July  s/l788.  o^  reclaiming  petition  to  the  whole  judges,  it  was  unani- 
mously refused. 

The  above  summons  having  contained  conclusions  of  re- 
duction to  reduce  the  decrees  of  removing  wliich  had  eject- 
ed her  from  the  Mains  and  Mill  of  Ortown,  the  Court  for- 
Dec.  16,1789.  jjjgj.  pronounced  this  interlocutor :  "  Sustain  the  reasons  of 
**  reduction  of  both  decreets  of  removing  against  the  pur- 
"  suer,  and  find  the  defender,  Archibald  Duff,  liable  in  da- 
**  mages  and  expenses  to  the  pursuer  for  his  improper  con- 
"  duct,  and  remit  to  the  Lord  Ordinary  to  proceed  accord- 
•'  ingly." 

On  reclaiming  petition,  this  interlocutor  was  adhered,  in 
June  1,  1790.  SO  far  as  regards  reducing  the  decrees  of  reduction.  "  But, 
"  before  answer  as  to  the  other  points  in  the  cause,  allow 
'*  the  petitioner,  Archibald  Duff,  a  proof  of  the  articles  5t\\ 
'*  and  9th  and  intervening  articles  of  his  condescendence, 
"  and  to  the  respondents  a  conjunct  probation,  reserving  to 
'*  both  parties  all  objections  competent  against  the  wit- 
*'  nesses  to  be  adduced  by  either  of  them,  .as  accords." 

The  purport  of  these  articles  was  to  the  effect,  that  it  was 
the  unanimous  opinion  of  the  whole  tutors  and  curators, 
after  the  death  of  John  Henderson,  that  the  lease  of  the 
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Mill  and  Mains  of  Ortown  could  not  be  of  any  use  to       1793. 
an  infant,  and  they  therefore  resolved  to  raise  a  remoying. 


Thi*,  however,  was  not  proved.    After  the  proof  was  con-       ^^^^ 

eluded,  the  Court  pronounced  this  interlocutor :  *^  Adhere  Henderson, 

''  to  their  interlocutor  16th  Dec.  1789,  finding  the  said  Ar-        &c. 

"cbibald  Duff  Kable  to  the  pursuers  in  damages  and  ex-^*"'  1^'1792. 

''  penses ;  and  refuse  the  desire  of  the  reclaiming  petition 

"  as  to  that  point ;  modify  the  damages  to  £5. 16s.  8d.  ster- 

"  IiDg  yearly  as  to  the  Mill  of  Ortown,  and  to  £2.  5s,  like 

*'  money,  as  to  the  Mains ;  and  find  the  defender  liable  to 

*'  the  pursuers  in  both  these  sums  during  the  years  remain- 

'*  ing  unexpired  of  the  lease  when  the  decreet  of  removing 

"  was  obtained."     On  reclaiming  petition  against  this  inter-* 

locator  the  Court  adhered.  ^eh,  17  1792. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — As  the  appellant,  and  the 
other  tutors  and  curators,  were  appointed  by  the  father  of 
the  respondent,  with  a  declaration  that  they  should  not  be 
liable  for  omissions,  nor  ringuli  in  soUdunif  but  each  for  his 
own  intromissions  and  commissions  only,  they  could  not  be 
held  hable,  because  the  statute  1696  makes  it  lawful  for  a 
father  to  appoint  guardians  to  his  children  with  such  exerop- 
tioQg ;  and  declares  that  guardians  so  appointed  shall  not 
be  liable  for  omissions,  nor  the  one  for  the  others.     The 
provision  in  the  statute,  that  nothing  in  the  act  contained 
shall  liberate  from  or  dispense  with  the  making  up  of  in- 
ventories, docs  not  declare  that  guardians  omitting  to  make 
up  inventories  shall  be  subject  to  the  penalties  annexed  to 
Buch  omission  by  the  act  1672 ;  at  any  rate,  it  is  none  of  the 
penalties  inflicted  by  that  statute,  that  guardians  shall  be 
liable  singuli  in  solidum ;  the  appellant,  therefore,  can  at 
most,  be  subjected  only  for  his  own  omissions  and  commis- 
sions, but  not  for  the  omissions  and  commissions  of  the  other 
guardians.     2.  As  to  the  damages  awarded  against  him  for 
the  removing,  the  respondent  has  brought  no  evidence  of 
the  allegations  upon  which  this  claim  is  founded.     Besides, 
it  was  clearly  for  the  interest  of  the  respondent  to  get  quit 
of  the  farm  and  mill,  and  she  has  sustained  no  damage  by 
these  decreets  of  removing. 

Pleaded  for  the  Respo9idents, — 1.  The  interlocutors  finding 
the  appellant  and  the  other  tutors  liable  jointly  and  scveral- 
Ij,  for  whatever  charge  might  be  fixed  upon  them  in  the 
present  suit,  are  clearly  founded  on  the  law  of  Scotland, 
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1792.       which  it  is  unnecessarj  to  state  at  length  on  this  head ;  bat 
reference  may  be  made  to  Mr.  Erskine's  Institute,  B.  i.  tit. 


DUFF  y^  ^  27.  The  exception  there  mentioned  to  the  general 
HBHSKAsoM,  rule,  "  That  tutors  are  liable  singuli  in  soUdutOj  of  those 
^^'  who  are  named  hj  the  father,  as  allowed  by  the  act  1696,  c. 
8,  with  a  special  proviso  that  each  tutor  shall  be  liable  onlj 
for  himself,  and  not  for  others,  under  which  the  appellant 
attempts  to  shelter  himself,  cannot  aid  him,  because  that  act 
contains  an  express  declaration,  "  That  nothing  therein  con- 
"  tained  shall  liberate  from  or  dispense  with  the  making  of 
"  inventories,"  as  required  by  the  act  1672,  c.  2.  And  that 
act  again  declares.  That  no  tutor  shall  have  authority  to  ex- 
ercise the  office  till  an  inventory  is  made.  As  the  appellant 
and  his  co-tutors  neglected  to  make  up  inventories,  they  are 
in  the  same  situation  as  if  they  had  not  been  named  by  the 
father,  and  had  illegally  intromitted ;  and  consequently 
each  of  them  must  be  answerable  for  the  acts  and  deeds, 
receipts,  and  omissions  of  the  whole.  2.  As  to  the  damages 
arising  from  the  conduct  of  the  appellant  in  conspiring  to 
oust  his  infant  ward  of  the  farm  and  mill  of  Ortown,  these 
are  justly  due,  because  it  was  the  duty  of  these  guardians  to 
preserve  the  lease  of  these  for  her  interest  and  behoof.  And 
it  was  illegal  in  them  to  eject  her  therefrom  in  the  circum- 
stances and  manner  they  did,  seeing  that  many  years  of  the 
lease  had  then  to  run.  But  if  the  guardians  really  thought 
that  it  was  not  for  the  interest  of  the  ward  to  keep  the  lease, 
the  proper  course  was  to  have  tried  to  dispose  of  it ;  and  it 
is  in  evidence  that  they  might  then  have  got  a  premium  for 
it.  The  truth  is,  that  the  appellant  being  factor  for  the 
landlord,  he  had  availed  himself  of  his  situation  of  tutor,  to 
detect  and  discover  a  flaw  in  the  lease,  and  thereby  to  take 
advantage  of  it  in  the  manner  that  was  done. 
After  hearing  counsel, 

Lord  Cha>cf.llob  Tbdblow, — After  a  few  remarks  animad- 
verting on  the  appellant's  conduct, — said : 

**  Instead  of  acting  the  part  of  a  parent  to  this  family  the  appel- 
lant had  taken  the  advantage  of  tiie  knowledge  of  their  aicam- 
stances  which  his  situation  enabled  him  to  acquire,  to  dbtress  and 
impoverish  them.  Without  entering  into  the  validity  of  the  objec- 
tions which  had  been  made  to  the  deed  of  lease  in  question,  and  the 
connection  which  subsisted  between  the  different  parties  in  the  causes 
it  was  clear  the  relation  in  which  he  then  stood  towards  them  ought 
to  have  prevented  the  appellant  from  taking  any  advantage  of  theu. 
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Tbe  Coort  of  SessioD,  instead  of  having  done  too  much  for  the  re-        1793. 
spondentB,  had  awarded  them  little  more  than  a  fifth  of  what  was 


their  due.    As  a  punishment  on  the  appellant  for  the  part  he  had  irvine,  &c. 
acted,  he  would  more  that  the  appeal  he  dismissed  with  £200  valentine. 

costs." 

It  was  therefore  ordered  and  adjudged  that  the  interlocu. 
tor  complained  of  be  affirmed,  with  £200  costs. 

For  Appellant,  W.  Granty  W.  Tait. 

For  Respondents,  Sir  «A  Scotty  J.  Anstruther, 


Sir  Alex.  Ramsay  Irvine,  &  Robert  Einnear,  .Appellants  ; 
Alex.  Valentine,         -  -  -  Respondent. 

House  of  Lords,  4th  March  1793. 

Lease — Assignees — Suspension — Competency.  —  A  Lease  was 
taken  to  the  tenant,  his  heirs  and  assignees,  such  assignees  to  be 
approred  of  by  the  landlord.  On  asngning  the  lease : — Held  that 
the  landlord  was  not  entitled  to  impose  new  and  more  ample  con- 
ditions in  his  own  favour  in  giving  such  consent  or  approval.  A 
decree  of  reduction  having  been  extracted,  and  suspension 
brought  of  that  decree  ;  Held  that  suspension  of  a  decree  iuforo 
of  the  Court  of  Session  was  incompetent. 

The  respondent  obtained  leases  of  the  farms  of  Easter 
and  Wester  Pitgarvie,  tbe  latter  of  which  originally  belong- 
ed to  him.  The  leases  were  for  a  term  of  19  years,  and 
thereafter  for  the  life  of  the  person  then  in  possession. 
They  were  both  taken  to  Alexander  Valentine,  his  heirs  and 
assignees  (such  assignees  being  always  agreeable  to,  and  ap- 
proved of  by  the  said  Alexander  Ramsay  Irvine,  his  heirs  and 
successors,  by  a  w^riting  under  his  or  their  hands  to  that  ef- 
fect). And  certain  conditions  as  to  cropping  and  enclosing 
and  fencing  were  laid  on  the  tenant,  and  also  binding  him 
*'  to  take  the  advice  and  direction  of  the  said  Alexander 
Eamsay  Irvine  and  his  foresaids,  as  to  the  fences  to  be 
put  upon  said  possession.  And  for  the  said  Alexander 
''  Valentine  and  his  foresaids,  their  encouragement  in  carry- 
''  ing  on  the  said  ditches,  Sir  Alexander  Ramsay  obliges 


« 
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1793.       "  himself  and  his  foresaids  to  ad?ance  money  from  time  to 
"  time." 


iBYiHE,  &c.       Haying  obtained  these  leases  at  a  small  rent  of  £100,  the 
TALEKTiNE.  tooant  laid  ont  considerable  money  in  building  new  offices, 
and  enclosing  and  fencing. 

In  consequence  of  these  ontlays  he  was  under  the  neces- 
sity of  obtaining  a  loan  of  £300  on  the  security  of  the 
leases.  When  this  transaction  came  to  be  completed  by 
deed,  the  landlord  having  inserted  a  clause  of  absolute  re- 
nunciation of  the  leases,  he  refused  to  sign  it.  Thereafter, 
and  of  his  own  accord,  the  landlord  caused  an  advertisement 
to  be  inserted  in  the  newspapers,  calling  upon  the  tenant's 
creditors  to  lodge  their  claims  with  him,  stating  to  his  agent 
by  letter :  ^*  I  shall  soon  send  you  the  substance  of  an  agree- 
"  ment  betwixt  Mr.  Valentine  and  me,  to  be  executed  in 
''  form ;  whereby  I  am  to  pay  off  his  debts  and  take  Iiis 
"  farm  for  certain  under  my  management,  for  my  reim- 
"  bursement ;  and  if  all  his  debts  are  not  extinguished 
"  (which  will  then  be  in  my  person)  within  a  limited  time 
"  then  the  farm  is  to  devolve  to  me,  and  the  lease  will  be  at 
*'  an  end.  But  my  name  is  not  to  be  mentioned  in  the  ad- 
*'  vertisement."  The  advertisement  appeared ;  but,  in  con- 
sequence of  its  damaging  the  tenant's  credit,  he  was  obk'ged 
to  become  bankrupt.  He  executed  a  trust  deed  empower- 
ing trustees  to  dispose  of  the  leases.  At  a  meeting  of  his 
creditors,  the  leases  were  agreed  to  be  disposed  of  by  pub- 
lic auction,  the  appellant  appearing  as  a  creditor  at  the 
meeting,  acting  as  preses,  and  signing  the  minutes. 

This  minute,  so  signed  by  him,  was  in  the  eye  of  law,  an 
unconditional  consent  to  the  sale  of  the  leases  Afterwards, 
however,  the  appellant  was  pleased  not  so  to  consider  it  ; 
and  a  few  days  before  the  sale  ho  transmitted  a  series  of 
conditions,  which  he  insisted  to  be  imposed  on  the  pur- 
chasing tenant  before  he  would  consent  to  the  same.  These 
were,  1.  That  the  tenant  shall  reside  on  the  farm,  and  have 
no  other  residence,  and  no  other  farm.  2.  That  the  tenant 
shall  find  security  for  five  years'  rent,  and  for  the  stocking 
of  the  farm.  3.  Half  of  the  arable  land  upon  the  farm  laid 
down  with  grass  seed  with  the  first  crop,  and  to  continue  in 
grass  for  four  years.  4.  That  the  tenant  shall  support  the 
hedges,  and  leave  them  in  a  suitable  condition  on  removal. 
These  conditions  were  new,  and  not  such  as  were  con- 
tained in  the  lease  to  be  sold.  They  wore,  besides,  such  as 
prevented  competition  at  the  sale,  as  was  proved  by  those 
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who  attended.   The  reault  was,  that  after  adjournments,  the       1793. 
price  was  reduced  to  £200,  and  the  appellant  having  offer- 


ed that  sura,  became  the  purchaser.  The  conditions,  of  ibvi»*i  &c. 
coorse,  could  not  affect  him ;  but  the  tendency  of  them  was  v^lemtinb. 
to  deter  competition^  in  order  that  the  lease  might  be 
thrown  on  his  hands.  Soon  thereafter  he  let  the  said  farms 
to  Kinnear,  at  a  rent  of  £180  per  annum  for  38  years.  Up- 
on which  the  present  action  of  count  and  reckoning,  and 
reduction  and  removing  was  brought  against  both  Ramsay 
Irvine  and  his  tenant  Einnear.  The  reduction  being  appli- 
cable to  Kinnear's  lease. 

The  Court  unanimously  '*  Sustain  the  reasons  of  reduc- June  30, 1701. 
"  tion  in  so  far  as  regards  the  defender  Sir  Alexander  Ram- 
"  say  Irvine,  and  reduce,  decern,  and  declare  accordingly  ; 
"  Find  him  accountable  to  the  petitioner  for  the  profits  of 
"  the  farms  of  Easter  and  Wester  Pitgarvie  since  the  date 
"  of  his  purchase,  after  allowance  of  the  £200  ;  and  remit 
"  to  the  Lord  Ordinary  to  hear  parties'  procurators  on  the 
**  amount  of  these  profits,  and  to  do  as  he  shall  see  cause  ; 
"  And  further  find  that  the  defenders,  Sir  Alexander  Ram- 
"  say  Irvine  and  Robert  Einnear,  must  remove  from  the 
'^  said  farms  at  the  term  of  Martinmas  next,  and  decern." 
On  reclaiming  petition  the  Court  adhered.  j  .    g  ^^^^ 

This  decree  being  extracted,  a  suspension  was  brought, 
which  the  tenant  contended  was  just  a  renewal  of  the  same 
cause  of  discussion,  and  his  counsel  (the  late  Lord  President 
Hope)  pleaded  :*  '^  If  such  proceedings  were  tolerated,  for 
the  future  your  Lordships  must  sit  like  Sybils  writing  your 
oracles  upon  leaves,  and  scattering  them  to  the  windt«> 

FolilB  tantum  ta  carmina  mandas 

£t  torbata  ▼olant  rapidis  ludibria  ireniifl. 

Tour  decrees,  instead  of  being  the  grave  of  disputes  and  of 
animosities,  will  give  birth  and  fresh  vigour  to  every  spe- 
cies of  contention  ;  and  the  rights  of  the  people  will  be  un- 
hinged by  those  very  means  which,  in  this  and  every  other 
country,  have  been  intended  to  foreclose  and  secure  them 
for  ever."  The  Court  held  that  a  suspension  of  a  decree  in 
foro  was  incompetent.f  Feb.  28,1792. 

*  Written  pleading  in  Session  Papers. 

t  Opinions  of  Judges. 

Loan  President  Campbell. — "  The  instrumentum  novitur  re- 
pertnm  makes  no  difference.  The  missive,  which  is  not  in  Valen- 
tine's handwriting,  must  have  been  drawn  by  Sir  Alexander's  direc- 

▼OL,  III.  u 


L 
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1793.         Against  these  interlocatora  the  present  appeal  was  brought 

to  the  House  of  Lords. 

iRv  iMB,  &c.     Pleaded  far  the  AppeUant. — ^The  respondent's  estate  hav- 
^*         ing  been  sequestrated  under  the  bankrupt  statute^  he  di- 


tion,  is  shortly  expreated^  with  a  lefereooe  to  the  lease  of  the  other 
farm ;  and  it  is  not  pointed  in  the  same  manner  as  in  the  Informa- 
tion. But  supposing  the  intention  at  that  time  to  have  been,  that 
assignees  shoald  be  simply  excluded,  the  inference  is  rather  against 
Sir  Alexander,  such  intention  haring  been  departed  from  when  the 
lease  was  extended. 

'^  Eren  if  assignees  had  been  simply  excluded,  the  lease  contains 
no  irritant  clause  in  case  of  assigning.  Sir  Alexander  could  onlj^ 
therefore,  have  insisted  that  the  assignees  should  not  possess,  but  that 
the  possession  should  be  held  by  the  tenant  or  his  heirs ;  and  it  is 
doubtful  whether  subtenants  would  have  been  excluded,  as  the  mis- 
sire  shows  that  the  fiirm  was  actually  then  possessed  by  Yalentine 
and  his  subtenants,  and  in  leases  of  such  long  endurance,  exdnsions 
should  not  be  implied.  It  is  doubted  whether  the  dedsion,  Alison 
V.  Proudfoot,  22d  Jan.  1788,  (Mor.  p.  15,290),  goes  to  such  a  case. 

**  But  the  present  lease  does  not  simply  exclude  assignees ;  on  the 
contrary,  it  admits  them,  with  a  proviso  of  their  being  such  as  the 
landlord  should  approve  of;  and  there  is  a  subsequent  dause,  which 
evidently  shows  that  an  arbitrary  power  of  rejecting  could  not  be 
meant^ — the  lease,  after  19  years,  having  been  taken  for  the  lifetime 
of  the  person  then  in  possession,  vrithout  distinguishing  whether 
such  person  was  the  original  tacksman,  or  his  heir  or  assignee.  He 
might  happen  to  have  no  heirs  who  could  succeed  to  him  by  law 
wiUiout  special  destination,  or,  in  other  words,  assigning  the  lease, 
so  as  to  give  effect  to  this  clause,  of  adding  a  life  to  the  19  years. 

«  The  lease  was  entered  into  of  the  same  date  with  the  sale ;  they 
were  partes  ejutdem  negotii^  and  every  stipulation  in  &vour  of  the 
tenant  is  to  be  considered  as  a  part  of  the  purchase  money.  If  one 
may  judge  from  the  high  rent  which  Sir  Alexander  got  from  the  new 
tenant,  after  keeping  the  farm  one  single  year  in  his  possession,  and 
laying  out,  as  he  says,  £60,  besides  that  yearns  rent,  in  summer  fal- 
lowing and  draining,  it  seems  plain  that  he  made  a  very  easy  pur- 
chase of  lands,  and  it  is  not  to  be  presumed  that  Valentine  would 
have  sold  them  upon  any  other  terms  than  securing  the  possession 
at  a  moderate  rent  for  1 9  years,  and  a  life  thereafter.  A  simple  and 
unqualified  exclusion  of  assignees  is  easily  understood.  But  when 
other  words  or  clauses  are  thrown  in,  we  must  have  recourse  to  the 
probable  intention  of  parties,  and  to  evidence  arising  upon  the  face 
of  the  transaction,  to  discover  what  was  meant.  Every  such  ease 
must  depend  on  its  circumstances,  and  therefore  the  decisions  refer- 
red to  by  Sir  Alexander  do  not  apply. 
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vested  himBelf  of  the  leases  in  question,  by  a  regular  deed       ^^^^* 


of  conveyance  to  the  trustees  for  his  creditors,  giving  them      ^        - 
a  complete  power  t^  selL    The  trustees  sold  the  leases  by         «/ 
auction,  in  a  manner  exactly  conformable  to  the  respond-  valentine. 
dent's  deed,  with  concurrence  of  the  creditors,  after  regular 
advertisements  and  repeated  adjournments.    The  leases  are 
therefore  gone  from  him  for  ever ;  and  what  remains  with 
bim  is  only  an  interest,  entitling  him  to  call  the  trustees  to 
account.    By  the  conception  of  the  lease  to  the  respondent, 
the  landlord  reserved  to  himself  a  negative  against  assign- 
ments ;  and  the  necessary  consequence  of  this  was,  that  if 
he  gave  his  consent,  he  was  entitled  to  qualify  it  with  new 
conditions  different  from  those  in  the  lease  sold. 

Pleaded  for  the  Respondent* — It  did  not  follow  because 
the  landlord  had  reserved  to  himself  a  power  to  approve  or 
disapprove  of  assignees,  that  in  giving  his  consent  he  was 
entitled  to  couple  that  consent  with  new  and  unfavourable 
conditions,  for  such  would,  in  substance,  entitle  him  to  make 
a  new  lease  altogether,  entirely  beneficial  to  himself,  and 
different  from  the  original  right.  In  the  present  case,  the 
conditions  imposed  materially  altered  the  lease,  and  affect- 


*'  Besides^  Sir  Alexander,  at  the  meeting  30th  May,  having  acted 
as  preaes,  did  expressly  concur  in  the  measure  of  a  sale  of  the  leases, 
and  it  is  frivolous  to  say,  that  he  concurred  only  as  a  creditor,  and 
did  not  mean  to  consent  as  a  landlord ;  or  to  attempt,  by  parole  evi- 
dence, to  prove  that  he  annexed  conditions  which  were  not  specified 
in  the  minutes.  Had  he  not  consented  to  the  sale,  and  had  it  been  un- 
derstood that  there  was  any  doubt  of  the  tenant's  power  to  assign,  it 
was  in  the  power  of  the  creditors,  and  their  trustees,  to  have  enabled 
him  to  continue  the  possession  whether  Sir  Alexander  would  or  not. 

*'  Sir  Alexander's  conduct  at  the  after  meetings,  in  beating  down 
the  upset  price,  and  deterring  offerers,  by  adding  very  severe  condi- 
tions, and  thereby  new  modelling  the  lease  altogether,  had  evidently 
the  effect  of  throwing  the  farms  into  his  own  hands  at  a  great  under 
value,  to  the  prejudice  both  of  the  tenant  and  his  creditors. 

*^  The  proof  engrossed  in  the  former  papers  shows  clearly  how  this 
stands,  and  the  lesion  is  clearly  instructed  by  his  own  state  annexed 
to  the  Information,  where,  after  screwing  up  the  supposed  outlays, 
with  interest,  &c.,  he  is  obliged  to  make  a  considerable  surplus 
rent. 

«<  Tacks  are  more  favourably  constructed  (construed  ?)  now  for 
tenants  than  formerly.    Kaimes'  Rem.  Dec.  4  Dec.  1747,  Elliot." 

Vide  President  Campbell  s  Session  Papers,  No.  65. 
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1793.       ed  the  sale  thereof  so  mnch,  as  to  deter  any  one  from  buy- 
ing it  except  the  landlord,  in  whose  hands  the  conditions 


iRYiMB.  &c.  would  fall  to  the  ground.  The  lease  was  for  19  years,  with 
TALBMTiNB  ^^  ovontual  liferent  of  the  farms  to  the  person  in  possession 
at  the  end  of  that  period.  The  power  therefore  granted  of 
assigning  with  the  landlord's  approval^  could  not  entitle  him, 
on  granting  such  consent,  to  insert  arbitrarily  additional 
conditions,  altering  entirely,  and  depreciating  the  yalue  of 
the  lease  to  be  assigned.  Besides,  the  minute  signed  by 
the  appellant,  as  proses  of  the  meeting  of  his  creditors,  by 
which  he  gare  an  unqualified  consent  to  the  sale,  ought  not 
to  have  been  receded  from,  by  subsequently  insisting  or  in« 
sorting  in  the  articles  of  roup  these  oppressive  conditions, 
which  deterred  purchasers  from  buying,  and  tended  to 
force  the  leases  into  his  own  hands,  by  all  which  he  was  en- 
abled to  let  the  farms  to  Kinnear  at  an  increased  rent  of 
£180  per  annum.  The  whole  transaction  is  therefore  re- 
ducible, and  he  entitled  to  redress. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  said  interlocutor  of  the 
30th  June  1791,  complained  of  in  the  said  appeal  be 
yaried,  by  inserting  after  the  word  (**  cause,")  the  fol- 
lowing words  ("  without  prejudice,  however,  to  any 
claims  or  demands  which  may  be  competent  to  the  cre- 
ditors of  the  respondent,  or  to  the  said  Sir  Alexander 
Ramsay  Irvine  merely  as  creditor,  and  to  their  trus- 
tees in  respect  thereof") ;  and  in  respect  that  the  said 
Robert  Kinnear  appears  not  to  have  been  yet  heard  for 
his  interest  before  the  Court  of  Session  or  the  Lord 
Ordinary :  It  is  therefore  further  ordered,  That  the  said 
cause  be  remitted  back  to  the  Court  of  Session  to  hear 
parties  upon  the  said  interest  of  the  said  Robert  Kin- 
near; and  in  respect  that  in  case  of  judgment  passing 
in  favour  of  the  said  Robert  Kinnear,  the  privity  and 
relation  which  may  thereupon  be  found  to  subsist  be- 
tween Sir  Alexander  Ramsay  Irvine  and  the  said  Ro- 
bert Kinnear,  may  appear  to  make  some  di£ference  as  to 
the  mode  and  form  of  redress  which  may  be  competent 
to  the  pursuer,  Alex.  Valentine :  It  is  further  ordered 
and  adjudged,  That  the  said  consideration  of  the  case 
be,  in  like  manner  remitted  back  to  the  said  Court  of 
Session.  And  it  is  further  ordered  and  adjudged,  That 
in  the  meantime  the  said  interlocutor  be  reversed^  in  so 
far  as  it  finds  that  the  defenders,  Sir  Alex.  Ramay  Ir- 
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vine  and  Robert;  Einnear,  his  tenant,  must  remove  from       1793. 
the  said  farm  at  the  term  of  Martinmas  then  next, 


without  prejudice,  however,  to  any  point  which  may  "'^"^  ^^** 
arise  thereupon ;  and  that,  with  these  variations,  the  btbwabt  &c. 
said  interlocutor  be  affirmed ;  and  it  is  further  ordered 
That  the  said  appeal  be  dismissed  as  to  the  said  inter- 
locutor complained  of,  dated  the  9th  July  1791,  but 
without  prejudice  to  the  several  matters  herein  before 
remitted,  or  to  any  consequence  which  may  arise  from 
thence  :  And  it  is  further  ordered  and  adjudged.  That 
the  said  interlocutor  of  28th  February  1792,  eomplain* 
ed  of  in  the  said  appeal,  be  and  the  same  is  hereby  af- 
firmed, without  prejudice  to  any  other  questions  which 
may  arise. 

For  Appellants,  Tf  .  Grants  Thomas  Macdonald. 
For  Respondent,  Allan  Maconochie,  Wm,  Tait^  Chas. 

Hope* 


The  Right  Hon.  Basil  Wm.  Douglas,  com<^ 
monly  called  Lord  Daer,  Eldest  son  of  the)-  Appellant; 
Earl  of  Selkirk,        .  .  .  ) 

The  Hon.  Keith  Stewart  and  Others,  Free-) 
holders  of  the  Stewartry  of  Kirkcudbright,) 

House  of  Lords,  26th  March  1793. 


Respondents 


Member  of  PARLiAMEUTi^— Held  the  eldest  son  of  a  Peer  ineL'gible 
to  be  elected  a  Member  to  sit  in  the  Commons  House  of  Parlia- 
ment 

The  present  question  relates  to,  Whether  the  eldest  son 
of  a  peer  can  represent  a  Scotch  county  in  the  British  House 
of  Commons  ? 

The  appellant,  conceiving  he  had  such  a  right,  lodged  his 
claim  for  being  enrolled  a  freeholder  of  the  Stewartry  of 
Kirkcudbright,  at  Michaelmas  head  court  in  1791,  in  respect 
of  his  standing  infeft  and  seized  in  the  lands  of  Over  Mains 
of  Twynham  of  50s.  old  extent,  by  charter  or  grant  from  the 
crown,  and  other  titles  set  forth  in  his  claim,  and  exhibited 
at  the  meeting. 

To  his  right  to  be  put  upon  the  roll,  it  was  objected, 
That  the  claimant,  being  the  eldest  son  of  a  peer  of  the 
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.yg»        realm,  is  incapable  of  being  enrolled  as  a  freeholder,  or  of 
'       electing,  or  being  elected,  a  member  of  parliament. 


V. 
BTEWABT,  &C. 


LORD  DAEB  Tbo  appellant  having  given  an  ansv^er  satisfactory  to  a 
majority  of  the  freeholders,  his  name  was  put  on  the  roll  of 
freeholders  by  their  order.  Bat  against  this  order  the  re- 
spondents complained  to  the  Coart  of  Session,  in  terms  of 
the  act  16  Geo.  II.  c.  11. 

They  contended,  that  by  the  lav^  and  constitution  of  Scot- 
land,  the  eldest  sons  of  the  peers  of  parliament,  vrere  con- 
sidered as  of  an  order  different  from  the  commons  or  free- 
holders under  the  rank  of  nobility  ;  and  v^ere  not  meant  to 
bo  comprehended  in  the  class  of  lesser  barons  or  freehold- 
ers, to  whom  the  privilege  of  electing  or  being  elected  com- 
missioners of  the  shires  was  given  by  the  act  1587,  and  sub- 
sequent statutes ;  for  evidence  of  which  they  relied  on  the 
following  transactions  in  parliament,  viz.  an  entry  in  the 
journals  of  parliament  of  Scotland,  of  the  23d  April  16S5, 
which  is  in  the  following  words :  ^*  In  respect  that  Viscount 
"  Tarbet's  eldest  son,  elected  one  of  the  commissioners  for 
*'  the  shire  of  Ross,  by  reason  that  his  father  is  nobilitated, 
"  cannot  now  represent  that  shire,  warrant  was  given  to  the 
'*  freeholders  of  that  shire  to  meet  and  elect  another  person 
'<  in  his  place."    2.  They  also  founded  on  an  entry  in  the 
journals  of  the  meetings  of  the  estates,  or  convention  of 
parliament  1689,  in  the  following  terms :  *^  Edinburgh,  18th 
'*  March  1689.   The  Meeting  of  Estates  having  heard  the  re- 
''  port  of  the  committee  for  elections,  bearing  that  in  the  con- 
*'  tro verted  election  for  the  burgh  of  Linlithgow  in  favour  of 
"  Lord  Livingston  and  Wm.  Higgins,  it  is  the  opinion  of  the 
*'  committee  that  Wm.  Higgins'  commission  ought  to  be  pre- 
*'  ferred ;  first,  in  regard  to  Lord  Livingstone's  incapacity  to 
'*  represent  a  burgh,  being  the  eldest  son  of  a  peer;  secondly, 
**  in  respect  that  Wm.  Higgins  was  more  regularly  and  formal- 
"  ly  elected  by  the  plurality  of  the  votes  of  the  burgesses : 
"  They  have  approven  and  approve  of  the  said  report  in  both 
*'  the  heads  thereof,  and  interpone  their  authority  thereto." 
3.  The  following  entry  in  the  Journals  of  the  Commons  of 
Great  Britain,  3  Dec.  1708,  made  on  hearing  the  matter  of 
several  petitions  complaining  of  the  election  and  return  of 
four  eldest  sons  of  peers  of  Scotland,  to  represent  different 
places  in  that  part  of  the  United  Ejngdom,  in  the  first  par- 
liament after  the  Union.    A  motion  being  made,  and  the 
question  put,  <^  That  the  eldest  sons  of  peers  of  Scotland 
* '  were  capable,  by  the  laws  of  Scotland  at  the  time  of  the 
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"  Union,  to  elect  or  to  be  elected  as  commissioners  for       1793 
*'  shires  or  burghs  to  the  parliament  of  Scotland;  and  thero-    ■ 
"  fore,  by  the  treaty  of  Union,  are  capable  to  elect  or  be  ^°*^  °^** 
''  elected  to  represent  any  shire  or  burgh  in  Scotland  to  sit  stbwabt,  &c. 
"in  the  House  of  Commons;  it  passed  in  the  negative.'^ 
4.  The  entry  in  the  Journals  of  1765,  ordering  a  writ  to 
ifisue  for  electing  a  member  for  the  county  of  Dumfries,  in 
the  room  of  Lord  Chas.  Douglas,  become  the  eldest  son  of 
the  Dake  of  Queensberry ;  and  a  similar  entry  in  1787,  in 
the  case  of  Lord  Elcho.    Tho  respondent  further  maintain- 
ed, that  there  was  no  instance  since  the  passing  of  the  act 
1587,  of  the  eldest  son  of  a  peer  voting,  or  attempting  to 
vote,  in  the  election  of  the  commons,  or  being  elected,  ex- 
cept in  Lord  Livingstone's  case  1689,  and  in  the  case  in 
1708  jost  mentioned.      The  conclusion  thence  was,  1.  That 
the  law  was  against  the  right  of  a  peer's  eldest  son  enjoying 
such  a  privilege.    2.  That  if  they  had  ever  any  such  right, 
it  was  lost  by  disuse. 

The  appellant,  on  the  other  hand,  pleaded  the  statutes 
1587,  1661  and  1681,  as  bestowing,  in  express  and  clear 
terms,  the  right  of  being  enrolled  and  voting  at  elections 
for  the  shires  upon  the  eldest  sons  of  peers  in  common  with 
all  other  persons  possessed  of  lands  of  tenure  and  extent 
therein  mentioned,  not  being  Lords  of  Parliament^  or  nobler 
men.  This  last  term  being  used  as  synonymous  with  Lords 
of  Parliament.  He  further  contended,  that  if  the  sons  of 
peers  were  entitled,  and  in  use  to  sit  in  parliament  as  lesser 
barons  or  freeholders  before  the  act  1587,  it  followed  that 
after  it,  they  were  electors,  and  eligible  to  be  elected  mem- 
bers of  parliament,  for  that  act  had  no  other  object  but  to 
introduce  representations  in  place  of  personal  attendance. 
In  evidence  that  they  were  entitled  so  to  sit,  and  in  many 
instances  exercised  the  right,  the  appellant  produced  ex- 
tracts, or  certified  copies  of  the  rolls  of  parliament  1478, 
1481, 1488, 1503,  1525,  1626, 1546, 1567, 1568. 

The  Court  pronounced  this  interlocutor:  *<  Sustain  the  Jan .21, 1799. 
''  objection  to  the  appellant's  claim  for  enrolment ;  find  the 
**  freeholders  did  wrong  in  enrolling  him  in  the  roll  of  free- 
"  holders  for  the  Stewartry  of  Kirkcudbright,  and  grant  war- 
^*  rant  to  and  ordain  the  Stewart  clerk  to  expunge  his  name 
"  from  the  roll. 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant — The  only  question  in  this 
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1793.       cause  (aa  the  appellant  apprehends)  is.  Whether  his  being 
the  eldest  son  of  a  peer  of  Scotland,  was  in  law  a  bar  to  his 


OBD  DAE*  jjjj^m  ^Q  jjQ  enrolled  in  the  roll  of  freeholders  of  the  Stewart- 
8TEWABT,  &c.  Tj  of  Eirkcadbright  ?  To  this  precise  question  the  freehold- 
ers and  the  Court  of  Session  ought  to  have  confined  them- 
selves. What  may  result  from  his  being  put  on  the  roll  is 
in  the  meantime  problematical.  If  elected  to  serve  in  the 
House  of  Commons,  the  present  is  not  the  time,  nor  this 
Court  the  place,  to  judge  in,  and  determine  such  a  matter. 

The  statute  1587  enacts,  **  That  all  freeholders  of  the 
**  king,  under  the  degree  of  prelates  and  lords  of  parliament, 
"  shall  be  summoned  to  attend  the  election  of  the  commis- 
*'  sioners  for  the  shire,  and  have  voices,  provided  they  are 
"  possessed  of  a  40s.  land."  The  appellant  is  possessed  of  a 
40a.  land  held  of  the  king,  and  he  is  a  person  under  the  de- 
gree of  prelates  and  lords  of  parliament.  The  act  1661  enacts, 
that  all  heritors  who  hold  a  40s.  land  of  the  king  in  capites 
shall  be  and  are  capable  to  vote  in  the  election  of  commis- 
sioners to  parliament,  excepting  noblemen  and  their  vassals. 
The  appellant  is  not  a  nobleman.  The  third  statute  1681, 
refers  to  the  two  former  for  the  description  of  persons  who 
were  to  be  put  upon  the  roll,  these  being  generally,  "  The 
whole  freeholders,  having  election  of  commissioners."  Be- 
sides, the  act  16  Geo.  IL,  under  the  direction  of  which  the 
Court  of  Session  acts,  does  not  say  a  syllable  to  countenance 
the  idea  that  a  peer's  eldest  son  is  not  entitled  to  be  put  on 
the  roll ;  and  there  is  not  one  legal  authority  in  the  law  of 
Scotland  who  lays  down  such  a  doctrine. 

Pleaded  for  the  Respondents, — Although  the  only  ques- 
tion between  the  parties  is,  Whether  the  noble  appellaot 
had  or  had  not  a  right  to  be  admitted  to  the  roll  of  free- 
holders ?  the  solution  of  that  question  must  necessarily  de- 
pend upon  his  eligibility  to  elect  or  be  elected,  the  right  to 
elect  and  be  elected  going  hand  in  hand ;  and  unless  where, 
by  particular  statutes,  a  disqualification  in  one  respect 
only  is  imposed.  The  act  1587  ordered  the  freehold- 
ers to  elect  freeholders.  The  act  1661,  c.  35,  declares 
that  persons  of  a  particular  description  "  shall  be  and  are 
**  capable  to  vote  in  the  election  of  commissioners  of  parlia- 
**  ment,  and  to  be  elected  commissioners  to  parliament." 
The  act  1681  calls  the  roll  of  freeholders  the  roll  of  elec- 
tions. Fountainhall,  when  mentioning  an  election  for  the 
county  of  Mid-Lothian  that  took  place  upon  the  12th  March 
1685,  observes,  that  "  the  King's  Advocate  and  Justice 
«  Clerk  should  not  have  voted  in  this  election  because,  being 


DAEB 
V. 
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"  officers  of  state,  they  were  not  capable  to  be  elected  sunt       1793. 

"  eorrdata  quorum  uno  sublato  tollitur  et  alterum"     The  act    

of  12th  of  Anne,  cap.  6,  constantly  joins  together  the  right  to  ^^^^ 
Tote  and  the  right  to  be  elected.     The  act  16  Goo.  IL  also  stew  art,  &c. 
provides,  in  the  same  manner ;  so  that  it  would  not  do  to 
attempt,  as  is  here  done,  to  separate  the  right  to  be  put  on 
the  roll  of  freeholders  from  the  right  of  being  elected  a 
commissioner  to  parliament.     They  are  identically  one  and 
the  same  right,  and  the  one  necessarily  involves  the  other. 
Bat  the  constitution  of  a,lmost  every  country  is  the  creature 
of  usage.     It  is  seldom  to  be  found  in  any  written  code,  and 
the  principles  upon  which  it  in  part  depends,  are  often  dif- 
ficult to  be  traced  in  history,  and  sometimes  cannot  be  at  all 
discovered.     It  suffers  alterations  by  degrees,  and  owing  to 
a  change  of  manners  and  of  sentiments,  as  it  were  imper* 
ceptibly ;  but  when  moulded  by  long  usage  into  a  system, 
DO  innovation,  however  expedient  it  may  be,  can  be  intro- 
duced by  courts  of  law,  or  in  any  other  manner  than  by  the 
general  voice  of  the  people,  collected  and  declared  in  a  con- 
btitutional  manner.     It  is  in  vain  for  those  who  have  had  no    • 
Beat  in  the  legislative  assembly  for  a  long  tract  of  time,  to 
attempt  to  claim  it  on  the  pretence  that  they  enjoyed  it  in 
a  more  ancient  time,  and  could  not  lose  by  disuse  what  was 
their  acknowledged  right.     Such  disuse,  in  matters  of  na- 
tional concern,  becomes  contrary  usage,  which  is  of  itself 
sufficient  not  only  to  alter  the  constitution  of  parliament, 
but  also  to  impair  the  prerogative  of  the  crown.     It  is,  how- 
ever,  an  admitted  fact,  that  for  more  than  two  centuries 
not  one  instance  can  be  traced  of  the  eldest  son  of  a  Scot- 
tish peer  representing  a  county  or  borpugh  in  Scotland, 
cither  in  the  Scottish  or  British  parliament.    Nay,  the  ap- 
pellant fias  completely  failed  in  bringing  proof,  notwith- 
standing all  his  research,  that  such  eldest  sons  did  at  any 
period  sit  in  the  parliament  of  Scotland,  in  virtue  of  their 
possessing  lands  held  of  the  crown,  and  of  their  making  part 
of  the  freeholders  or  libere  tenentos.    But  the  question  does 
not  rest  upon  the  usage  of  no  sons  of  peers  sitting  in  parlia^ 
ment  since  1587.    There  is  the  evidence  of  positive  acts 
done,  not  only  to  indicate  the  law,  but  also  the  mind  of  the 
legislature  on  the  subject.    Such  are  the  cases  of  Living- 
stone, Tarbet,  and  others,  whose  claims  to  be  elected  to  sit 
in  the  Commons  House  of  parliament  were  rejected,  on  the 
ground  of  their  being  the  oldest  sons  of  peers. 
After  hearing  counsel, 
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1793. 

__^^        Lord  Stanhope  said, 


LORD   DAEB  MY  LoRDS, 

^'    o        "I  refer  you  to  the  proceedincns  in  parliament  of  Scotland,  which 

8TKWAST    &fi  af  *  o  c 

'  had  been  founded  on  by  the  respondents  in  the  case  of  the  Master 
of  Tarbet  in  1685,  and  of  Lord  Liyiogstone  in  1689,  as  well  as  to 
the  decision  of  the  House  of  Commons  of  Great  Britain  in  1708; 
the  two  first  of  which  cases*  I  muntain,  do  not  apply  to  the  precise 
case  in  question ;  and,  at  all  events,  as  none  of  them  had  been  sanc- 
tioned by  any  enactment  of  the  legislature,  they  could  not  be  consi- 
dered to  constitute  law,  so  as  to  bind  either  the  Court  of  Session  or 
your  Lordships  as  a  Court  of  appeal.  He  had  heard  it  laid  down, 
upon  the  decision  of  an  appeal  from  Scotland  respecting  nominal 
and  fictitious  Totes,  by  a  noble  and  learned  Lord  (Th'jrlow),  to 
whose  judgment  and  abilities  ,the  greatest  [deference  was  due,  that 
a  train  of  decisions  eren  in  the  Court  of  last  appeal,  were  not  bind- 
ing as  precedents,  if  such  decisions  appeared  palpably  erroneous; 
and  in  that  sentiment,  expressed  in  so  guarded  a  manner,  I  perfect- 
ly concur.  In  the  present  instance,  the  judgment  of  the  Court  of 
Session  did  not  appear  to  him  to  be  founded  on  any  principle  of 
sound  reason ;  and,  unacquainted  as  he  was  with  legal  knowledge, 
he  would  not  hare  presumed  to  deliyerhis  sentiments  in  this  House, 
on  a  point  of  this  kind,  if  the  acts  of  parliament  on  the  subject  bad 
not  appeared  to  him  so  clear  as  to  be  obvious  to  every  person."  (His 
Lordship  then  entered  into  a  detail  of  the  acts  of  parliament  1727 
downwards,  and  concluded  by  moving)  '^  That  the  freeholders  had 
done  right  in  ordering  Lord  Daer  to  be  enrolled,  and  that  the 
Court  of  Session  had  done  wrong  in  altering  their  judgment." 

Lord  Thurlow  said,  "  That  were  I  now  considering  this  ques- 
tion as  a  legislator,  I  would  most  probably  agree  entirely  with  the 
noble  Earl  who  had  just  sat  down,  that  there  is  no  good  reason  why 
the  eldest  sons  of  Scotch  peers  should  not  be  eligible  as  representa- 
tives in  the  Commons  House  of  Parliament  of  Great  Britain  for 
counties  and  burghs  in  Scotland,  in  the  same  way  that  the  eldest 
sons  of  peers  of  England  are,  for  English  counties  and  burghs ;  but 
nothing  could  be  more  dangerous  than  that  their  Lordships  should 
allow  themselves  to  act  upon  any  idea  of  legislation  when  sitting  as 
judges  in  a  Court  of  appeal ;  in  which  case,  it  was  their  doty  to 
place  themselves  exactly  in  the  situation  of  the  court  from  whence 
the  appeal  comes ;  and  they  should  not  consider  what  the  law  ought 
to  be,  but  what  it  really  is. — When  this  case  came  before  the  Couri 
of  Session,  they  found  an  uniform  practice  of  more  than  200  years, 
taking  its  rise  in  the  act  of  parliament  1587»  which  established  in 
fiict  a  new  constitution  in  Scotland ;  by  that  act,  the  parliament  iras 
made  to  consist  of  four  distinct  branches,  <<  viz.— the  IVdates,  the 
Greater  Barons  or  Lords  of  Parliament,  the  CommiasionerB  itam 
the  lesser  Barons,  and  the  Burgesses ;  and  it  seems  to  me  dear, 
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tbat  the  eldest  sons  of  peers  were  exempted  from  being  sent  as  com-        1793. 
mlssioners  to  parliament,  which  was  then  considered  as  a  burden. 


la  this  the  matter  originated ;  and,  when  the  being  chosen  as  a  ^o^^  i>abb 
commissioner  of  parliament  was  considered  as  a  priTiJege,  instead  of  ^*    ^ 

being  a  burden,  what  was  formerly  an  exemption,  operated  then  as 
a  disability."  (His  Lordship  then  supported  this  yiew  by  reference 
to  the  acts  of  parliament  and  constitutional  history  of  Scotland) ; 
and  sadd,  **  That  although  such  would  hare  been  his  opinion,  as 
an  historian  or  antiquarian,  upon  the  meaning  of  the^act  of  parlia- 
ment 1587>  aod  on  the  law  as  it  stood  at  that  time ;  yet,  had  the 
subsequent  practice  been  different,  he  would  haye  yielded  that 
opinion ;  but  when,  on  the  contrary,  he  found  it  supported  by  the 
uniform  inTBiiable  practice  of  200  years,  and  ,by  the  opinion  of 
erery  writer  on  the  law  of  Scotland :  when  he  saw  the  proceedings 
of  the  parliament  of  Scotland  in  1685  and  1689;  and  saw  also  the 
decision  of  the  House  of  Commons  in  1708,  proceeding  upon  a  full 
hearing  and  mature  consideration,  so  recently  subsequent  to  the  act 
1707>  it  appeared  to  him  that  the  consequence  would  be  dreadful 
indeed  to  all  the  rest  of  the  law  of  Scotland,  if  their  Lordships  should 
allow  themselves,  upon  any  fine  spun  reasoning,  to  alter  such  estab- 
lished law.'*     He  therefore  mored  to  affirm. 

It  was  therefore  ordered  and  adjudged  that  the  interlo- 
cutor be  affirmed. 

For  Appellant,  Sir  J.  Scott;  Geo.  Hardinge,  T.  Erskine^ 

Fra.  Hargrave,  Wm,  Adam. 
For  Respondents,  Alex.  Wight,  George  Ferguson. 


Note. — ^This  disability  was  abolished  by  the  Heform  Act,  2  Wm. 
IV.  c.  65,  and  now  the  eldest  sons  of  Scotch  Peers  may  represent 
any  county  or  burgh  in  Scotland. 
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[Mor.  p.  2379  and  4617.] 


8COTT8.      David  Hay  Balfour  of  Leys,  and  Lucy  )    ^      ?/    ,. . 
Hay  or  Moncrieff,  &c.  -        .         ^      '^'^ 


J 


Respondent 


X 


1743. 


1774. 


1785. 


House  of  Lords,  10th  April  1793. 

ExECUTRT — Collation — Domicile — Foreign. — A  party,  by  birth 
a  Scotsman,  haying  a  family  estate  in  Scotland,  and  possessiDg  a 
lucratire  gOTemment  appointment  there,  had,  for  eleyen  years  be- 
fore his  death,  liyed  in  London,  and  died  there  intestate,  possess- 
ing £60,000  of  personal  estate  in  England,  and  a  small  personal 
estate  in  Scotland :  Held,  his  niecct  who  succeeded  by  special 
deed  (not  of  him,  but  of  her  grandfather,)  to  the  heritable  estate 
in  Scotland,  was  also  entitled  to  claim  her  distributive  share  of 
the  deceased^s  whole  peisonal  estate,  without  collating  the  herita- 
ble estate  to  which  she  had  succeeded,  insomuch  as,  she  daimed 
the  said  share  of  the  personal  estate  by  the  law  of  England,  inhere 
the  deceased  had  his  domicile  at  the  time  of  his  deatL 

Mr.  David  Scott  of  Scotstarvet,  on  his  marriage  with  Luc; 
Gordon,  had  settled  his  estate  to  himself  and  the  heirs  male 
of  the  marriage,  whom  failing,  to  his  other  heirs  and  assig- 
nees whatsoever. 

Of  this  marriage  there  were  issue,  1.  David  Scott,  last  of 
Scotstarvet ;  2.  John  Scott ;  3.  Elizabeth  Scott. 

In  1743  he  resigned  his  estate  into  the  hands  of  His  Ma* 
jesty,  and  obtained  a  charter  ^'  to  himself  in  liferent,  and  to 
*'  David  Scotty  his  eldest  son,  in  fee,  and  the  heirs  male  of 
"  his  body,  whom  failing,  to  the  said  John  Scott  his  second 
"  son,  and  the  heirs  male  of  his  body,  whom  all  failing,  to 
'*  his  heirs  and  assignees  whatsoever^  the  eldest  heirfemaUi 
**  excluding  all  other  heirs  portioners," 

Mr.  Scott  the  elder  died  in  1767,  and  was  succeeded  in 
his  estate  of  Scotstarvet,  worth  £1500  per  annum,  by  his 
son  David  Scott. 

The  son  David  Scott,  now  of  Scotstarvet,  continued  to  re- 
side on  his  estate  in  Fife  until  the  year  1774.  In  this  year 
he  quitted  it,  and  went  to  reside  in  London  for  the  remain- 
der of  his  life,  with  exception  of  an  occasional  visit  to  Scot- 
land. Ho  died  in  London  in  1785  without  issue,  leaving  his 
estate  of  Scotstarvet  in  Scotland,  with  some  personal  estate 
there  of  inconsiderable  value,  and   £60,000  of  personal 
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estate  in  England.     Before  going  to  London,  .he  had  been       ]^q3^ 
in  possession  of  his  estate  in  Scotland  for  six  years,  and  at 


liis  death  he  had  been  11  years  in  London.    In  the  mean-  balfour,  &c. 
time,  his  brother  John^  mentioned  in  the  above  destination,     scotts. 
had  died,  leaving  issue  the  respondents.     His  sister  Eliza* 
beth  was  also  dead  ;  but  she  was  represented  by  the  appel- 
lants, her  children. 

Henrietta  Scott,  eldest  daughter  of  John  Scott,  was  the 
beir  female  entitled  to  succeed  without  division  to  the 
estate  of  Scotstarvet,  in  terms  of  the  destination  m  the  deed 
of  1743 ;  but,  besides  this,  she  also  took,  and  had  actually 
recovered  her  share  with  the  other  next  of  kin,  of  the  per- 
sonal estate  in  England  and  Scotland;  and  the  question 
raised  by  the  appellants,  in  an  action  of  declarator,  was, 
Whether  she  was  entitled,  besides  the  heritable  estate,  also 
to  take  a  share  of  the  personal  estate  without  collating  ?  In 
defence  to  the  action  raised,  and  in  answer  to  this  question, 
the  respondent,  Henrietta  Scott,  maintained  that  she  was 
entitled  to  take  both;  1.  Because  collation  was  confined  to 
descendants,  and  did  not  extend  to  collaterals ;  2.  Because 
collation  only  applied  to  an  ab  intestate  succession,  and  not 
to  the  respondent  Henrietta  Scott,  who  took  the  estate  of 
Scotstarvet  by  special  destination  under  the  deed  1743; 
and,  3.  It  could  not  apply  to  the  personal  estate  in  England, 
because  collation  had  no  place  there;  and  the  personal 
estate  in  England  was  distributable  according  to  the  law  of 
that  country,  which  allowed  the  heir  to  take  a  share  of  the 
moveable  estate  along  with  the  next  of  kin.  4.  That  the  de- 
ceased died  domiciled  in  England :  that  his  personal  estate 
was  also  there,  and,  therefore,  whether  the  English  estate 
was  to  be  considered  ratione  rei  sitae  or  ratione  domicilii^ 
in  either  event,  it  was  to  be  regulated  in  succession,  accord- 
ing to  the  law  of  England. 

The  appellants  answered,  1.  That  there  was  no  difference 
recognised  in  the  law  of  Scotland,  in  applying  the  principles 
of  collation,  between  direct  and  collateral  succession.  That 
collation  applied  equally  to  both  lines — the  descending  as 
well  as  the  collateral  line ;  and  there  was  no  reason,  and  no 
authority  in  law  for  making  a  distinction.  2.  That  Henrietta 
Scott,  as  one  of  the  three  heirs  portioners  of  John  Scott,  was 
entitled  to  take  up  one- third  part  of  that  estate  as  heir  at  law 
ab  intestato.  It  is  only  therefore  as  to  the  other  two-thirds 
that  the  legal  rule  of  succession  ab  intestato  has  been  altered 
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BALFOUR  &  ^^  ^^^  favour  by  the  deed  of  1743,  declaring,  that  the  eld- 
V,'  *  est  heir  female  shall  exclude  all  other  heirs  portioners.  She 
8COTT8.  is  therefore  heir  alioque  stiocessura,  in  which  case  collation 
applies,  whether  she  takes  by  serrice,  as  heir  whatsoerer, 
or  by  virtue  of  special  destination.  But,  separately,  al- 
though she  takes  these  two-thirds  by  special  destination  of 
her  grandfather,  yet  the  whole  succession  is  ab  intestcUo  as  to 
her  uncle.  It  is  a  share  of  her  uncle's  personal  estate  she 
claims,  and,  by  the  law  of  Scotland,  she  is  not  entitled  to  this 
without  collating  the  heritable  estate  descending  to  her  bj 
the  deed  of  her  grandfather.  3.  That  the  deceased  David 
Scott's  estate  in  England,  under  all  the  circumstances,  was 
to  be  regulated  by  the  law  of  Scotland ;  because,  in  the  eye 
of  law,  he  was  domiciled  in  Scotland.  He  was  by  birth  a 
Scotsman  ;  his  family  estate  was  there ;  he  enjoyed  a  lucra* 
tive  government  office  there  (Director  of  Chancery) ;  and 
although,  for  eleven  years  previous  to  his  death,  he  had  re- 
sided in  London,  and  had  died  there,  there  was  no  reason 
to  suppose  that  he  had  left  Scotland  anivM  rexnanendi, 
Nov.  16, 1787.  The  Court  of  Session  found  that  «  the  defender,  Misa 
"  Scott,  is  not  entitled  to  claim  any  part  of  the  ezecutry  of 
"  her  uncle,  David  Scott  of  Scotstarvet  in  Scotland,  with- 
**  out  collating  her  heritable  estate,  to  which  she  succeeds 
''  as  heir :  Finds  the  succession  to  the  said  David  Scott,  bia 
"  personal  estate  in  England,  falls  to  be  regulated  by  the 
**  law  of  England ;  and  therefore,  in  so  far  as  respects  it, 
"  assoilzies  the  defender  from  the  process  of  declarator,  and 
June  17,1788. "  decerns."  On  reclaiming  petition,  by  both  appellants  and 
June  17,1788.  respondents,  the  Court  adhered. 

Against  these  interlocutors  the  appellants  brought  an  ap- 
peal, in  so  far  as  the  interlocutor  found  that  the  personal 
estate  in  England  was  to  be  regulated  by  the  law  of  Eng- 
land, and  Henrietta  Scott  brought  a  cross  appeal,  in  so  far 
as  they  found  her  not  entitled  to  a  share  of  the  ezecutry  in 
Scotland  without  collating. 

Pleaded  for  the  Appellants. — 1,  The  right  to  the  whole 
personal  estate,  as  well  that  in  England  as  in  Scotland, 
ought  to  be  regulated  by  the  law  of  Scotland.  The  deceas- 
ed inherited  and  possessed  a  family  estate  there;  held  a 
government  office  there ;  was  bom  and  brought  up  there  all 
his  life,  and,  at  the  time  of  his  death,  this  family  estate  and 
government  office  were  still  possessed  by  him;  and  though 
he  had  been  for  eleven  years  previously  residbg  in  London 


CASES  ON  APPEAL  FROM  SCOTLAND.         303 

and  had  died  therOi  yet  Scotland  was  the  place  of  his  domi-       1793. 

cile.    It  can  make  no  difference  in  this,  that  the  personal    ■ ^ 

estate  was  administered  to  in  England,  for  that  was  resort-  ^^"®^*' 
ed  to  only  to  make  up  a  title  for  recovery,  leaving  the  rights      bcotts. 
of  parties  uninjured,  and  to  be  regulated  by  the  law  of  Scot- 
land, where  he  had  his  domicile.    2.  But  even  if  this  per- 
sonal estate  was  to  be  regulated  according  to  the  law  of 
England,  still,  when  she  comes  to  claim  the  heritable  estate 
in  Scotland,  this  can  only  be  done  under  the  usual  condi- 
tions and  obligations  imposed  by  that  law,  one  of  which  is, 
that  if  she  takes  the  heritable  estate,  she  is  not  entitled  to 
claim  the  personal;  and  if  she  takes  the  personal,  she  is 
bound  to  collate  the  heritable,  which,  doctrine  of  collation 
being  a  question  applicable  to  heritable  succession,  ought 
to  be  regulated  by  the  law  of  Scotland.    3.  As  to  the  cross 
appeal.    There  can  be  no  doubt  as  to  the  executry  in  Scot- 
land.   One  cannot  take  real  estate  as  heir,  and  also  claim  a 
share  in  the  personal  estate  vrithout  collating.     And  it 
makes  no  di£ference  in  this,  whether  those  who  succeed  are 
collaterals,  because  collation  applies  equally  to  them  as  to 
descendants.    Nor  that  she  does  not  succeed  db  intestate^ 
because,  in  point  of  fact,  she  does  take  ab  intestato  to  the 
late  Mr.  Scott  her  uncle ;  and  it  is  only  to  her  grandfather 
that  she  succeeds  by  special  destination.     In  either  case, 
she  most  collate.    In  the  latter,  because,  besides  taking  by 
special  destination,  she  is  also  alioque  successura. 

Pleaded  for  the  Bespondents. — 1.  It  is  a  settled  rule  in 
the  law  of  Scotland  that  the  lex  ret  sitae  is  the  rule  which 
governs  succession  in  personal  estate.  The  personal  estate 
belonging  to  David  Scott  consisted  of  navy  bills  and  go- 
vernment securities,  and  was  situated  in  England  and  pay- 
able in  London,  where  he  had  his  domicile  for  many  years 
prior  to  his  death,  and  where  he  died.  Both  the  lex  rei  sitae 
and  lex  domicilii  concur  in  fixing  the  law  of  England  as  the 
rule  of  succession,  and  where,  therefore,  the  Scots  law  of 
collation  can  have  no  place.  2.  It  is  erroneous  to  hold  the 
question  as  one  regarding  heritable  estate  in  Scotland,  to 
which  alone  the  Scotch  law  can  be  applied.  Collation  is  a 
doctrine  not  applicable  to  heritable  estate,  but  alone  applies 
to  personal  succession.  It  is  not  an  obligation  which  bur- 
dens the  heir's  estate ;  but  only  a  privilege,  which  he  may 
or  may  not  avail  himself  just  as  he  chooses.  8.  And  as  to 
the  cross  appeal  the  respondent  prefers,  she  contends  that 
the  rule  of  collation  extends  only  to  heirs  ab  intestato^  who 
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179:^.       are  alioqui  mccessuri,  not  to  haeredes  facti,  or  of  entail, 
who  tako  provisione  hominis^  or  by  special  deed  or  will  of  a 


BALFOUR,  &c.  predecessor,  not  provisione  legis,  or  by  the  mere  act  of  law. 
8C0TTS.  A  man  can  have  but  one  heir  at  law,  otherwise  called  heir 
general,  or  heir  of  line ;  (excepting  the  case  of  heirs  por- 
tioners),  bat  he  may  have  an  indefinite  number  of  heirs  o( 
entail.  But  the  law  of  collation  is  a  law  of  legal  succession, 
and  applies  only  to  the  heir  at  law ;  and  all  the  writers  on 
the  law  of  Scotland  seem  to  lay  it  clearly  down,  that  it  is 
only  the  heir  at  law  who  succeeds  ab  intestate,  that  can  be 
obliged  to  collate.  Balfour,  p.  233 ;  Stair,  b.  3,  §  48 ; 
M'Kenzie,  b.  3,  tit.  9,  §  11 ;  Bankton,  vol.  2,  p.  285 ;  in  the 
present  case,  the  respondent  does  not  succeed  to  any  part 
of  Scotstarvet  estate  as  heir  ab  intestate  to  her  uncle;  nor 
was  she  alioque  successura  to  him ;  because  she  takes  as 
heir  of  entail  and  provision  to  her  grandfather  under  the 
settlement  1743,  which  disinherits  both  her  and  her  sisters 
as  heirs  portioners,  and  compels  her  to  hold  this  estate  un- 
der various  restrictions  and  irritancies.  And  further,  she  was 
not  alioque  successura  to  the  late  Scotstarvet,  because  it  was 
always  possible  that  he  could  have  had  children  of  his  own. 
She  is  not  heir  at  law  but  of  entail,  not  alioque  successura 
as  heir  at  law,  and  therefore  it  is  not  incumbent  on  her  to 
collate  such  estate. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  said  original  appeal  be 
dismissed  this  House  ;  and  it  is  hereby  further  ordered 
and  adjudged  that  the  said  interlocutors  of  the  16th 
November  1787  and  17th  June  1788  complained  of  by 
the  said  Henrietta  Scott  in  the  said  cross  appeal,  be, 
and  the  same  are  hereby  reversed ;  and  it  is  hereby  de- 
clared that  the  said  Henrietta  Scott  is  entitled  to  claim 
her  distributive  share  in  the  whole  personal  estate  of 
her  said  uncle,  David  Scott  of  Scotstarvet  in  Scotland, 
without  collating  his  heritable  estate,  to  which  she 
succeeded  as  heir,  in  so  much  as  she  claimed  the  said 
nhare  of  the  said  personal  estate  by  the  law  of  England, 
where  the  said  David  had  his  domicile  at  the  time  of 
his  death. 

For  Appellants,  W.  Grant,  Wm.  Tait. 
For  Respondents,  R.  Dundas,  Sir  J.  Scott,  J.  Anstrulher, 

John  Anstruther,  J.  A.  Park,  W.  Dandas. 
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Wm.  Gillespie  and  Matthew  Reid,  Appellants ;        . 

Adbliza  Hubsey  or  Bogle,  and  Husband,      Respondents^     oillbspib.&c. 

BOQLS,  &C* 

House  of  Lords,  3d  May  1793. 

Adjudication — Expiry  of  Legal — Ibredeemablb  Rigqt — Posi- 
tive Prescription— A  creditor  had  adjudged,  and,  upon  expiry 
of  the  legal  of  the  adjudication,  had  obtained  possession  of  the 
lands,  which  possession  continued  for  more  than  40  years,  but  no 
charter  or  infeftment  had  followed  on  the  adjudication  ;  and  upon 
this  the  creditor  pleaded  a  prescriptive  and  irredeemable  right : 
Held,  in  an  action  raised  by  a  co- adjudging  creditor,  that  the  first 
adjudging  creditor  was  still  bound  to  account,  and  that  prescrip- 
tive possession  on  adjudication,  of  which  the  legal  was  declared  to 
be  expired,  did  not  give  an  absolute  right  of  property  without 
charter  and  infeftment. 

John  Wallace,  merchant  in  Glasgow,  being  indebted  to 
the  appellant  Reid,  by  heritable  bond,  the  latter,  in  conse- 
quence of  not  being  able  to  obtain  payment,  adjudged  the 
lands  over  which  his  heritable  security  extended.      The 
lands  were  then  on  lease  to  Johnston,  at  a  rent  of  £11. 
130.  4d.,  which  expired  in  1724 ;  and  further  to  secure  him-      ;  1724. 
self,  he  obtained  a  reversionary  lease  to  commence  in  1724, 
at  the  same  rent,  £11.  13s.  4d.;  and  by  virtue  of  this  lease, 
and  also,  as  was  alleged  by  the  appellants,  though  denied 
by  the  respondents,  by  virtue  of  his  adjudication,  he  entered 
into  possession  of  these  lands  in  1724.     No  charter  or  infeft- 
ment was  taken  on  the  adjudication,  but  he  continued  to 
possess  until  1733,  when  he  raised  a  decree  of  expiry  of  the        1733. 
legal  of  the  adjudication,  in  which  decree  was  obtained,  de- 
claring the  lands  to  belong  to  him  heritably  and  irredeem^ 
abfy.    The  lands  remained  thus  possessed  by  Reid  until. 
1787,  when  they  were  sold  to  the  other  appellant,  Gillespie,        1787. 
for  £800. 

Thereafter  an  action  of  reduction  and  declarator  was  raised 
by  parties  who  were  in  right  of  other  adjudging  creditors  of 
Wallace,  who  had  led  adjudications  at  the  same  time,  conclud- 
ing that  it  should  be  declared  that  the  debts  and  sums  of 
money  for  which  the  lands  were  adjudged  by  Reid,  were  now 
extinguished  and  paid,  and  that  the  defenders  should  account 
for  the  intromissions  had  by  thems<&lves  and  their  predeces- 
sors, and  for  the  rents  of  the  said  lands  since  the  year  1718. 
In  defence,  it  was  stated,  that  having  possessed  so  long 

VOL.  111.  X 
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1793.        upon  an  adjudication,  in  which  decree  of  expiry  of  the 
legal  was  obtained,  declaring  the  lands  irredeemable,  the 


GILLESPIE,  &c.  ^j^jg  ^Q  ^jjQ  g^jjjQ  ^^  absolute,  and  beyond  all  question  in 
BOGLE,  &c.  the  appellant,  and  they  were  not  now  liable  to  account  to 
creditors  incumbrancers,  or  to  be  disturbed  in  the  same. 

The  question  then  resolved  into  one  of  abstract  law  :— 
Whether  an  adjudication,  upon  which  possession,  but  no  sa- 
sine  followed,  gives,  after  a  decree  of  expiry  of  the  legal  is 
obtained,  an  absolute  and  irredeemable  right  of  property  to 
the  creditor,  so  as  completely  to  cut  off  the  debtor's  right 
to  redeem,  and  also  other  adjudging  creditors'  right  to  call 
for  an  accounting  ? 

For  the  respondents  it  was  maintained,  that  the  statutes, 
in  declaring  the  property  adjudged  to  belong  to  the  ad* 
judger,  after  the  expiry  of  the  legal,  implies  the  condition 
that  steps  will  follow  for  vesting  the  subjects  by  charter  and 
infeftment  following  on  the  adjudication,  and  this  not  hav- 
ing been  done  in  this  case,  their  redeemable  right  was  not 

complete. 

For  the  appellant,  it  was  contended,  that  the  statutes  re- 
specting adjudications,  do  not  contain  a  single  expression 
importing  that  the  right  shall  not  become  irredeemable  un- 
less followed  by  charter  and  sasine.  The  want  of  infeftment 
is  not  made  a  bar  to  the  right  becoming  irredeemable. 
The  right  to  redeem  is  cut  off  by  the  statutes  themselves, 
when  ten  years  have  elapsed ;  and  these  statutes  declare, 
that  the  right  then  is  an  irredeemable  right.  Both  by  pre- 
scription, and  second,  by  the  legal  having  expired,  and  de- 
cree obtained  of  expiry  of  that  legal,  the  right  to  the  ine- 
deemable  property  of  the  land  was  absolute  in  the  appdlanta. 
This  the  more  especially  when  there  is  no  colourable  pre- 
text for  saying  that  the  debt  had  been  extinguished  by  the 
intromissions  with  the  rent,  which  never  paid  the  annual  in- 
terest on  the  bonds. 
No"!  24  ^~  ^y  several  interlocutors  the  Lord  Ordinary,  and  finally 
Dec.  lo| the  Court,  it  was  found  that  the  defenders  (appellants)  were 

?®^\^o^7rr"  bound  to  account;  and  in  consequence  of  sever^  inter- 
Jan.  28,1791. ,, ,      ^  J    •      lu       *      •       •  .    rTi  '   ' 
Feb.  12, locutors  ordering  them  to  give  m  an  account  of  their  in- 

Jane  28, "  tromissions  with  the  rents  being  disobeyed,  they  decerned 

Dic.\  ZZ  "  in  te™8  ^^  ^^^  libel."* 

*  Opinions  of  Judges  : 

Lord  Prbsidbnt  Campbbll. — **  Decree  of  expiry  of  the  legal  in 
absence  against  the  common  debtor,  without  calling  the  oo-adjiu^§[ex8^ 
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Pleaded  far  the  Appellant. — Originally  apprisings  were       1793. 
of  the  nature  of  a  proper  sale,  without  any  power  of  re-  — 

demption.  Latterly,  the  act  1469,  c.  37,  declared  such  ap-  oawfipiB,  &c. 
prisings  redeemable  within  7  years  by  the  owner.  The  act  boglv,  &c. 
1621,  €•  6  and  7,  extended  the  legal  or  equity  of  redemption 
in  the  case  of  minors  only ;  and  the  next  statute,  1661,  o.  62, 
extended  the  seven  years  to  10.  Thus  the  law  stood  until  the 
act  1672,  c.  19,  which  abolished  apprisings,  and  introduced 
special  and  general  adjudications;  and  this  act  declares,  in  the 
case  of  special  adjudications,  the  lands  shall  remain  heritably 
and  irredeemably  with  the  creditor  if  not  redeemed  in  five 
jearg.  In  the  case  of  general  adjudications  in  ten.  By 
the  whole  of  these  acts,  as  well  as  by  the  statute  1690,  c. 
10,  it  was  clearly  the  intention  of  the  legislature  to  give  no 
redemption  after  the  expiry  of  the  legal,  and,  consequently, 
both  by  their  words  and  spirit,  such  redemption  is  now  fore- 
closed, and  the  lands  absolute  and  irredeemable  in  the  ap- 
pellants. The  whole  authorities  concur  in  stating  this  to  be 
the  law  laid  down  by  the  statutes.  The  last  writer  (Ersk. 
b.  2,  §  12,  §  22),  says,  ''  the  right  to  the  lands  after  elapsing 
"  of  the  legal  reversion  is  carried  irredeemably  to  the  ap- 


wiU  have  little  effect  against  them.  These  adjadgers  appear  to  be 
prior  in  point  of  time  ;  and  it  is  upon  the  personal  obligation  in  an 
heritable  bond  that  the  adjudication  is  led.  There  is  a  pari  passu 
preference.  It  is  not  an  adjudicarion  upon  a  debitum  Jundi,  but 
upon  the  personal  obligation.  No  prescription,  positive  or  negative, 
but  decree  of  expiry  for  many  years  elapsed.  (Case  of  Gordon.) 
On  the  other  hand,  the  question  is  with  co-adjudgers,  and  this  is  a 
more  iaTonzable  case  for  opening  the  legal,  than  where  the  question 
is  with  the  common  debtor  alone. 

^  The  adjudication  was  rigorous  when  used,  as  little  arrear  was  then 
due.  No  loss  of  interest : — See  Notes  od  case  of  Weekes,  Session 
Papers,  T.  59.  No.  33. — Suppose  they  were  not  pari  passu,  but 
postponed  adjudging  creditors,  the  argument  would  be  the  same  as 
to  the  interest  of  the  parties.  But  if  they  be  pari  passu,  the  quesr 
tion  is  at  an  end,  as  the  foreclosure  cannot  operate  more  in  favour 
of  the  one  than  the  other.  See  Erskine,  p.  393,  and  act  166  J ,  c.  62. 
As  to  adjudications  upon  dehita  fundi,  see  Erskine,  p.  326 ;  Stair, 
New  edit. :  p.  668,  &c.  They  are  much  the  same  with  the  old 
apprisings,  and  legal  is  only  seven  years,"  Stair,  p.  633. 

Lord  Justice  Clerk. — "  An  adjudication  upon  a  dehilum  fundi 
is  different.  This  is  an  adjudication  upon  the  personal  obligation  in 
an  heritable  bond."    Adhere. 

Tide  President  Campbell's  Session  Papers,  vol.  62. 
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1793.       «  priser,  who  possesses  from  that  period  without  accounti 
not  as  a  creditor  in  a  debt,  but  as  proprietor  of  the  subject 


GiLLBspiB,  &c  „  apprised:*    The  same  law  is  laid  down  by  other  writers. 
BOGLE,  &c.    Mr.  Erskine  further  says,  ^'  To  prevent  the  legal  of  apprising 
"  from  expiring,  and  thereby  preserve  the  right  of  reversion 
"  either  to  the  debtor  or  posterior  appriser^  it  behoves  them, 
"  while  the  legal  is  yet  current,  to  make  premonition  or  in- 
"  timation  to  the  first  appriser,  that  he  may  recover  his 
"  debt,  and  to  consign  the  sums  due  under  form  of  instni- 
**  ment."    So  that  it  is  quite  obvious  from  all  this,  that  after 
the  legal  is  expired,  the  lands  are  irredeemable — thatmtAtn 
the  legal   the  proprietor,  or  even  his  posterior  creditors, 
might  have  redeemed.    But  neither  having  done  this  at  the 
proper  time,  it  is  too  late  now,  after  sixty  years  possession^ 
to  attempt  carrying  off  the  property,  because  it  has  risen 
very  much  in  value.    Nor  is  it  law  to  hold,  that  notwith- 
standing the  expiry  of  the  legal,  the  Court,  in  irritancies  of 
this  kind,  out  of  considerations  of  equity,  interpose,  and  al- 
low of  an  accounting  not  only  to  the  debtor,  but  to  the 
other  creditors,  because,  where  the  statutes  are  positive^ 
and  no  advantage  taken,  or  informality  in  the  adjudication 
itself,  no  discretion  can  be  exercised  in  the  Court.    And  the 
doctrine  that  infeftment  is  necessary  to  complete  the  irre- 
deemable nature  of  the  right,  goes  in  direct  teeth  of  the 
statutes.     Charter  and  infeftment  are  only  necessary  to 
complete  the  feudal  right,  but  the  right,  by  the  expiry  of  the 
legal,  is  by  the  statutes  declared  to  be  irredeemable. 

Pleaded  for  the  Respondents. — Reid  first  entered  into 
possession  of  these  lands  under  a  lease  from  Wallace,  his 
debtor ;  and  this  possession,  after  the  expiry  of  that  lease, 
was  only  continued  as  creditor  for  the  purpose  of  obtaining 
payment  of  his  debt.  After  that  debt  was  paid,  they  had 
no  longer  any  right  to  retain  possession,  and  therefore 
boupd  to  account  for  the  rents  received  after  payment  of 
their  debt.  It  is  no  answer  to  this  to  saj,  that  the  appellant 
is  secured  by  prescription  ;  and,  2.  That  the  expiry  of  the 
legal  being  duly  declared,  the  lands  are  now  irredeemable. 
Because,  1st,  The  positive  prescription  cannot  apply  under 
the  act  161 7»  c.  12,  where  no  infeftment  exists  to  which  to 
ascribe  prescriptive  possession;  besides,  that  possession 
commenced  as  lessee  of  the  lands,  and  was  merely  continu- 
ed after  the  expiry  of  the  lease,  at  best  but  as  a  creditor ; 
and,  2d,  Before  the  expiry  of  the  legal  makes  the  right  ir- 
redeeiaabley  it  is  necessary  to  be  infeft  in  order  to  direst 


[Beirs  Cases,  202 ;  Mote's  8tair,  Note  clxxxW.] 

BoBBRT  Eerr  of  Chatto,  Esq.,  .  Appellant; 

William  Redhead,  .  .  Respondent. 

House  of  Lords,  5th  Feb.  1794. 

Lease — Possession — Informal  Writing. — A  jottiog  or  agreement 
was  gone  into  with  the  tenant  while  his  former  lease  was  not  jet 
expired,  for  38  years'  lease  of  the  farm  after  the  expiry  of  the  old. 
The  landlord  in  the  meantime  died.  Held  that  the  heir  was  not 
hound  by  this  lease. 

The  question  was,  Whether  the  nature  of  a  tenant's  pos- 
sessioii  of  the  farm  was  sufficient  to  cure  the  defects  of  a 
writing,  informal  and  unstamped,  but  signed  by  the  land- 
lord and  tenant,  agreeing  to  a  lease  after  the  expiry  of  the 
lease  then  current;  and,  whether  a  succeeding  heir  was 
bound  to  grant  a  formal  lease  in  terms  of  he  obligation  in 
that  writing  ? 


0. 
RBDHKAn 
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the  debtor.     Bankton,  vol.  ii.  p.  222»  says,  <<  If  the  debtor       X794. 

"  was  infeft,  the  adjudication  does  not  denude  him  without    

"  a  charter  thereon,  and  an  infeftment  in  the  adjudger's  kbre 
"  person."  Here  no  charter  of  adjudication  and  infeftment 
followed ;  and  until  this  took  place  the  right  of  the  appriser 
was  not  complete  as  an  irredeemable  right.  This  being  the 
case,  and  the  plea  regarding  the  expiry  of  the  legal  being 
always  an  equitable  consideration  disregarded  by  the  Court, 
iQ  the  present  case  there  ought  to  be  less  hesitation  in  so 
dealing  with  it,  when  it  is  considered  the  adjudication,  as 
first  resorted  to,  was  unnecessary — the  creditors  being  al- 
ready secured  by  heritable  bond  over  the  subjects,  and  also, 
when  the  appellants  are  only  called  on  to  account  by  co- 
adjudging  creditors. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
the  interlocutors  complained  of  be  affirmed^  without 
prejudice  to  any  question  which  may  arise,  whether 
the  debt  of  the  respondents,  or  any  and  what  part  of 
it,  had  been  paid. 

For  Appellants,  Jos.  Boawell,  W.  Grant 

For  Respondents,  Adam  Rolland,  Wm.  Adam. 

Note.— Unreported  in  Court  of  Session. 
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1794.  A  lease  had  been  granted  by  the  appellant's  ancestor, 

Mrs.  Eerr,  to  Thomas  Turner,  his  heirs  and  assignees,  for 


« 


KE&R  yg  years,  at  a  rent  of  £177,  which  was  afterwards  asfflgned 
BEDBBAD.  to  tho  respondout  Redhead.  Mrs.  Kerr  was  then  proprietor 
in  fee  simple,  but  afterwards  executed  an  entail  limiting  the 
power  to  grant  leases  to  19  years.  The  aboTO  lease,  which 
was  granted  at  Whitsunday  1753,  expired  at  Whitsunday 
1791,  and  before  the  expiry  of  which,  the  lease  was  gone 
into  which  raises  the  present  dispute. 

The  facts  of  the  case  appear  from  the  Lord  Ordinary's 

interlocutor.    His  Lordship  first  pronounced  this  interloca- 

Dec.  10, 1791.  tor :  **  Allows  the  before  mentioned  summons  of  removing 

to  be  repeated  in  this  process,  conjoins  the  action  of  re- 
moving with  the  present  action ;  and  in  the  action  at  the 
*'  instance  of  William  Hedhead  against  Robert  Eerr,  Esq., 
"  assoilzies  Robert  Eerr  from  that  action,  and  decerns ;  and 
"  in  the  process  of  removing  at  the  instance  of  Robert  Eerr 
"  against  William  Redhead,  decerns  conform  to  the  conclu- 
•*  sions  of  the  libel." 
And,  on  a  representation  against  this  interlocutor,  his 
Feb.  10 1792.  Lordship  pronounced  this  judgment:  *^ Finds,  that  on  the 
''  5th  March  1752,  Mrs.  Eerr,  then  of  Chatto,  granted  a 
**  lease  of  the  lands  of  Over  Chatto  to  Thomas  Turner  for 
"  38  years  from  Whitsunday  1753,  for  the  yearly  rent  of 
•*  £177.  15s.  6d.  Finds,  that  on  the  17th  May  1759,  the 
*'  said  Mrs.  Eerr  executed  a  strict  entail  of  the  said  lands 
**  and  others  in  the  county  of  Roxburgh  belonging  to  her, 
'<  whereby,  inter  alia^  the  heirs  of  entail  were  disabled  from 
"  letting  leases  for  a  longer  time  than  19  years,  or  for  a  less 
''  tack  duty  than  at  the  time  of  the  heir's  succession ;  Finds, 
*<  that  about  15  or  16  years  ago,  the  said  Mr.  Turner  grant- 
ed a  sublease  of  the  said  farm  to  the  representer  (re- 
spondent), at  the  yearly  rent  of  £355.  lis.  Id.  Finds, 
**  that  upon  the  death  of  Mrs.  Eerr  in  1763,  she  was  suc- 
"  ceeded  by  the  respondent's  father,  the  institute  in  the 
^'  entail,  and  that  upon  his  death  in  1782,  the  succession 
"  opened  to  Alexander  Eerr,  his  eldest  son,  who,  it  is  all%- 
"  ed,  was  then  a  minor,  and  soon  after  went  into  the  army; 
*<  Finds,  that  on  the  3d  March  1788,  when  the  said  Alex- 
'*  ander  Eerr  was  just  come  of  age,  and  returned  to  this 
*'  country  on  leave  of  absence,  he  entered  into  what  is  call- 
<'  cd  a  jotting  (to  be  afterwards  extended  into  a  tack),  of 
'<  the  terms  upon  which  he  was  to  let  the  said  farm  to  the 
«  representer  for  19  years  as  a  grazing  farm  only,  to  com- 
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"  meoce  at  the  expiry  of  Mr.  Turner's  tack  of  that  farm,  of       1794. 
"  which  there  were  three  years  to  run  ;  by  which  jotting 


the  rent  was  to  be  £345,  which  is  more  than  £10  less       '^■** 

"  than  the  representer  was  bound  to  pay  by  the  sublease  to    bbdbbad. 

*'  Turner ;  and  various  considerable  allowances  were  to  be 

*'  made  to  the  representer :  Find,  that  this  jotting  was  sub- 

"  scribed  by  the  parties ;  but  was  null  for  want  of  the  sta- 

"  tutory  solemnities :  Find,  that  the  said  Alexander  having 

''  died  abroad,  he  was  succeeded  by  the  respondent,  who 

''alleges  that  he  did  not  hear  of  his  brother's  death  till 

"  March  1791 :  Finds,  that  on  6th  August  of  that  year  the 

**  respondent  wrote  to  the  representer  a  letter,  from  which 

"  it  appears  that  the  representor  had  made  him  an  ofEer  for 

*'  the  farm  about  two  months  before,  which  he  had  taken 

"  into  consideration,  but  upon  inquiry  found  not  to  be  ade- 

''  quate ;  and  therefore  in  said  letter  desires  him  to  give  in 

"  proposals  immediately,  otherwise  he  would  advertise  the 

"  farm :  Finds,  that  the  maxim,  that  an  obligation  to  grant 

"  a  tack  is  equal  to  a  tack,  does  not  hold  good  against  an 

^*  heir  of  entail :    Finds,  that  no  actual  possession  did  or 

*'  could  follow  upon  the  lease  granted  by  Alexander  Kerr 

"  to  the  res])ondent  till  Whitsunday  1791,  the  former  lease 

^^  not  being  renounced,  and  current  till  that  term  ;  and  that 

"  the  representer  cannot  be  allowed  to  ascribe  his  posses- 

*'  sion  between  the  date  of  the  new  lease  and  the  expiry  of 

"  the  old  to  the  former,  because  the  latter  was  unrenounc* 

"  ed,  and  current  for  that^ period:    Finds,  that  there  has 

"  been  no  possession  on  the  new  lease,  or  homologation 

*'  thereof  by  the  respondent  (appellant),  and  decerns." 

On  reclaiming  petition  to  the  Court,  the  Lords  altered  June  17,1792. 
and  found  the  tenant  entitled  to  the  lease  for  19  years  un- 
der the  writing,   and,    on  petition  by  the  appellant,   the  ^®^-  ^^» 

Court  adhered.* 


*  Opinions  of  Judges : 

Lord  Presidbmt  Campbell — ^^  Informal  tack  granted  by  heir 
of  entaiL    The  case  of  Campbell  of  Blythswood  veiy  similar.     Res 

non  Integra.  '  New  term  actually  commenced  at  Whitsunday  1791,  Jane  19, 

and  no  objection  made  till  August.      Case  of  Lord  Kinnaird  v. 
Hunter,  (Mor:  p.  15,611.) 

«*  Petition  incompetent.    The  petitioner  has  no  right  to  plead  in  jm,^  27  — 
the  name  of  Turner,  who  does  not  appear  for  himself;  as  indeed  he 
has  no   interest.     The  last  interlocutor  meant  that  the  19  years 
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^794.  Against  these  two  last  interlocutors  of  the  Court  the  pre- 

^^^^       sent  appeal  was  brought. 
V.  Pleaded  far  the  Aj^Uant, — A  writing  void  or  improba- 

EEDBBAD.  ^jy^  \^  i^^^r  {g  no  bottcr  than  none  ;  and  the  statutory  requi- 
sites as'  to  writings  of  this  nature,  and  as  to  leases,  cannot 
be  overcome  by  any  rei  interventus*  What  the  statutes  re- 
quire as  solemnities  in  this  form  of  the  contract,  are  not 
suppliable  by  circumstances  extraneous  of  the  form  of  that 
contract.  No  act  of  the  individual,  short  of  making  a  new 
instrument,  can  make  good  what  the  statute  declares  null. 
A  different  rule  may  hold  in  regard  to  such  contracts  as 
may  be  binding  without  writing,  and  where  homologation, 
or  posterior  approbatory  acts  may  have  an  important  legal 
effect ;  but  here,  where  the  law  declares  the  contract  null, 
unless  probative  according  to  the  statutory  solenmities,  no 
such  rule  can  obtain.  No  doubt,  it  is  laid  down  by  the  de- 
cisions, that  rei  interventus  will  validate  a  contract  respect- 
ing heritage,  though  void  by  the  statutes ;  but  then  it  is 
laid  down  to  be  requisite  that  something  must  have  happen- 
ed on  the  faith  of  the  agreement,  which  cannot  be  recalled, 
and  which  makes  it  impossible  to  put  parties  in  the  same 
situation  as  before ;  but  here  no  such  circumstances  exist. 
The  possession  founded  on  is  obviously  applicable  to  the 
old  lease ;  and  the  respondent's  own  conduct  towards  the 
appellant,  by  his  offer  for  a  new  lease,  is  itself  evidence  that 
he  did  not  consider  the  writing  in  question  binding.  On  him, 
as  an  heir  of  entail,  it  was  not  binding,  because  it  was  grant- 
ed beyond  the  19  years  stipulated  in  the  entail,  being  grant- 
ed three  years  before  the  expiry  of  the  old,  it  was  equal  to 
a  lease  of  21  years. 

Pleaded  for  the  Respondent, — The  agreement  of  3d  March 
1786  was  a  fair  and  equal  bargain,  which  the  appellant  does 


should  be  counted  from  Whitsunday  17B8,  no  matter  whether  the 
old  lease  was  renounced  or  not;  but  the  words  conform  to  a- 
greement  never  could  mean  that  the  old  rent  should  be  raised  dar- 
ing theae  three  years,  contrary  to  agreement.  Am  to  the  £200,  were 
there  any  room  for  question  about  it,  the  parties  might  still  be  heard 
before  the  Ordinary  in  consequence  of  the  remit.  But  the  import 
of  the  agreement  is,  that  the  rent  Bhall  be  £50  minus  for  each  of 
the  four  first  years,  t.  e.  1791,  2,  3  and  4. — The  wording  of  the  in- 
terlocutor was  taken  from  the  case  of  Blythswood.  It  might  have 
been  16  years  from  Whitsunday  1791." 

President  Campbell's  Session  Papers,  vol.  67. 
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not  pretend  to  dispute.    From  the  moment  be  got  it,  he       1794. 
proceeded  to  cultivate  the  farm  agreeably  to  the  conditions    ■ 
of  the  new  lease.    He  expended  large  sums  of  money  on       kshb, 
baildings  and  improvements.    He  abstained  from  ploughing    bbdbibad. 
and  cropping  the  farm,  and  laid  down  in  grass  what  had 
formerly  been  in  tillage.     All  these  different  acts  on  his 
part,  when  rivetted  to  the  alleged  defective  writing,  and 
when  known  and  acquiesced  in  by  the  respondent,  create 
snch  a  ret  interventus  as  validates  and  makes  good  the  con- 
tract defective  in  the  solemnities  required  by  law. 
After  hearing  counsel, 

Lord  Thurlow  said : 

"  Mt  Lords, 

*'  I  yesterday  moved  for  an  adjoumment  in  the  consideration  of 
this  case,  that  there  might  be  fall  time  to  weigh  both  sides  of  the 
argament.  I  have  now  paid  it  a  particular  attention,  and  I  shall 
therefore  not  hesitate  to  deliver  my  opinion. 

^  The  question  to  be  determined  is,  Whether  Redhead  the 
tenant,  has  in  equity,  under  the  circumstances  stated  in  this  case,  a 
right  to  that  to  which  by  law  be  has  no  right  ? 

*'  When  a  Court  is  to  decide  a  question  in  equity,  it  is  essentially 
requisite  that  they  proceed  upon  principles  as  generally  established, 
and  by  rules  as  clear,  permanent,  and  precise,  as  a  court  of  law 
would  do,  did  the  question  depend  upon  the  words  of  an  act  of  par- 
liament    For  if  a  court  shall  proceed  upon  principles  peculiar  to  a 
particular  case,  and  depart  from  those  broad  lines  with  which  every 
person  may  be  acquainted,  it  must  inevitably  happen,  that  no  sub- 
ject will  be  able  to  say  by  what  tenure  he  holds  his  estate,  or  even 
that  bis  property  is  secure  to  him. 

"  If  this  obserration  will  in  any  case  bold  good,  it  is  where  a 
court,  like  the  Court  of  Session,  has,  by  a  mixed  authority,  the 
power  of  deciding  both  in  law  and  in  equity.  For  there,  unless  the 
grounds  be  strongly  marked  by  which  their  decisions  are  regulated, 
law  and  equity  may  be  so  easily  confounded,  that  though  the  subject 
be  injured,  it  is  impossible  for  him  to  discover  where  the  law  has 
£iiled  him.  When  courts  of  law  are  distinct  from  courts  of  equity, 
there  is  little  danger  of  such  a  confusion ;  because,  by  the  very  act 
of  applying  to  a  court  of  equity,  the  party  virtually  admits  that  the 
law  is  against  him.  Here,  therefore,  it  must  with  certainty  be 
juownupon  what  principles  the  judgment  is  founded*  But  the 
case  is  exceedingly  different  where  law  and  equity  are  at  the  discre- 
tion of  the  same  court ;  for  it  is  by  no  means  impossible  that  these 
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two  may  Bometimes  be  so  Uended  together  at  to  make  it  impossible 
to  discoTer  which  of  them  piedominates. 

''  To  apply  this  doctxine^ — It  is  equity,  that  the  owner  of  an  es- 
tate should  have  the  absolute  power  oyer  and  disposal  of  that  estate 
— that  be  chould  be  at  liberty  to  possess  it  as  he  pleases  during  bis 
life^  and  to  settle  the  snooession  after  his  death  in  what  manner  he 
thinks  fit.  Nay,  he  may  fetter,  as  it  is  termed,  the  succession  ac- 
cording eren  to  his  caprice;  for  it  is  the  very  essence  of  propeitj, 
that  a  man  should  have  an  unlimited  power  to  exercise  his  right  of 
ownership  in  eyery  respect  as  most  agreeable  to  himself. 

^  I  know,  that  notwithstanding  this,  it  has  been  determined  that, 
if  a  tenant  for  life  shall,  for  a  Taluable  oonmdeimtion,  grant  a  lease  of 
the  estate  to  endure  beyond  the  period  to  which  he  is  restricted,  still 
the  reyener  shall  be  bound  to  fulfil  the  contract,  in  as  far  as  it  can 
be  brought  into  consonance  with  the  tenure  under  which  the  tenant 
for  life  held  the  estate ;  because  the  most  favourable  construction 
must  be  put  upon  a  man's  intentions,  and  consequently  that  it  is  not 
to  be  presumed  he  intended  to  do  wrong,  if  his  conduct  can  be 
otherwise  accounted  for.    To  illustrate  this, — ^if  a  tenant  for  life, 
having  power  to  grant  a  lease  for  nineteen  years,  shall  grant  a  lease 
for  twenty-nine,  the  same  rent  to  be  paid  during  the  whole  term ; 
and  if  he  shall  not  lire  long  enough  to  give  effect  to  his  oontiact, 
still  the  rerersioner  must  confirm  the  lease,  upon  the  original  terms. 
for  nineteen  years,  because  the  tenant  for  life  undoubtedly  intended 
a  lease  for  that  period ;  while,  at  the  same  time,  though  be  might 
give  a  lease  for  twenty-nine  years  had  he  lived  to  execute  his  inten- 
tion, he  could  not  mean  to  do  that  which  he  must  have  known  to  be 
absolutely  impossible ;  to  wit,  to  burden  his  successor  for  a  number 
of  years  exceeding  the  nineteen ;  and  therefore  his  conduct  may  thus 
be  brought  within  the  limits  of  his  power. 

*'  I  do  not  wish  to  impugn  the  principles  of  this  decision,  though, 
were  the  case  new,  I  would  not  promise  to  adopt  that  principle.  I 
wish,  however,  to  show  that  courts  of  equity  have  gone  the  utmost 
length  which  they  will  be  suffered  to  go,  and  as  far  as  they  will  be 
followed. 

**  But  it  is  a  case  very  different  from  the  former,  where  a  tenant 
for  life  ventures  upon  a  transaction,  clearly  at  variance,  and  irrecon- 
cileable  with  those  powers  under  which  he  holds  the  estate,  and  dies 
before  that  period  when  he  would  be  able  to  give  it  effect.  That  I 
may  be  understood,  suppose  a  tenant  for  life,  empowered  to  grant 
leases  for  nineteen  years,  for  a  valuable  consideration,  to  execute  a 
lease  for  twenty -nine  years,  at  a  high  rent  for  the  last  ten,  but  at  a 
low  rent  for  the  anterior  nineteen  years.  In  such  a  case,  should  the 
tenant  for  life  die  within  the  first  ten  years,  the  reversioner,  in  my 
opinion,  would  not  be  obliged  to  satisfy  his  contract ;  because,  in  the 
first  place,  it  was  disposing  of  the  estate  in  a  manner  irreconcileable 
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with  the  declared  will  of  the  donor.  2.  There  vtbs^  besides*  no  con-  1794. 
tronl  betwixt  the  lessee  and  the  reTersioner ;  and,  3.  The  reyersioner,  —  - 
was  to  be  an  immediate  sufferer  bj  means  of  the  low  rent  for  the  first  kere 
nineteen  years,  while  perhaps  he  might  live  to  enjoy  the  adranced 
rent  of  the  ten  last  years. 

"  This  doctrine  applies  directly  to  the  present  case.  Your  Lord* 
ships  have  an  application  from  an  assignee  to  a  lease,  praying  that, 
in  equity,  the  appellant,  a  tenant  in  tail,  might  be  compelled  to  ex- 
ecute a  contract,  which,  had  Alexander  Kerr,  the  former  tenant  in 
tail,  lived,  he  could  hare  been  forced  to  execute,  when  the  contract 
is  in  direct  and  irreconcileable  opposition  to  those  restrictions,  under 
which  alone  the  estate  could  be  held. 

'*  The  intention  of  a  Scotch  entail  is,  to  prevent  the  commission 
of  certain  acts.  If,  in  the  face  of  such  an  entail,  part  of  these  acts 
be  done,  the  person  transgressing  forfeits  his  title  to  the  estate ;  in 
other  cases,  the  doing  what  is  prohibited,  only  resolves  the  act  itself 
into  a  nullity — as  for  example,  where  a  party  dies  before  his  act  can 
receive  a  legal  sanction,  agreeably  to  the  deed  of  entail,  as  in  the  case 
before  stated*  The  whole  restrictions  laid  upon  a  tenant  in  tail, 
must  be  entered  in  a  record  kept  for  the  spedal  purpose ;  and  they 
must  likewise  be  engrossed  in  each  subsequent  investiture  of  the 
estate.  If,  therefore,  any  one  shall  contract  with  such  a  tenant,  for 
that  which  he  is  prevented  from  performing  by  the  investitures  of 
bis  estate,  the  non-performance  of  such  an  engagement  on  the  part 
of  the  tenant  in  tail  cannot  be  deemed  a  hardship,  by  the  party  con- 
tracting with  him,  because  every  person  is  enabled  to  know,  and 
therefore  ought  to  know,  the  extent  of  those  powers  to  which  he  is 
limited. 

**  In  this  case,  the  agreement  with  Alexander  Kerr,  had  he  out- 
lived the  17919  would  have  been  effectual  against  him;  but  as  he 
died  before  179^ » it  will^not  apply  to  his  successor.  For  Kerr  was 
authorised  to  grant  leases  for  19  years  only,  not  for  a  longer  period. 
In  the  year  I788  he  executed  the  contract  for  19  years,  to  com- 
mence three  yeais  afterwards.  That  was  disposing  of  the  farm  for 
22  yearSf  and  therefore  exceeding  the  term  to  which  he  was  limited. 
Had  he  liyed,  however,  he  must  have  fulfilled  his  agreement,  but  as 
be  did  not  live,  it  cannot  be  transferred  against  a  singular  successor, 
which  is  precisely  the  character  of  an  heir  of  entail. 

^  But  the  lease  to  Turner  being  current  till  the  year  1791 9  and 
Redhead  being  assignee  of  that  lease,  the  argument  bearing  chiefly 
upon  the  point  is,  that  the  new  lease  was  a  prorogation  merely  of 
the  old  one,  that  it  must  therefore  be  considered  a  lease  de  presents 
and  not  a  lease  in  reversion.  Could  this  be  made  out»  the  question 
would  have  a  yery  difierent  appearance ;  but  the  proposition  can- 
not be  supported.  For  though,  by  the  law  of  Scotland,  the  assignee 
be  what  is  termed  procurator  for  his  own  behoof  and  inevocable 
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1794. »     procmator  for  the  assignor  ;  jet,  in  the  case  of  a  lease,  the  original 
»    tenant  is  equally  hound  in  payment  of  the  landlord  s  rent  as  when 

KBBR  himself  in  possession.  It  is  true  that  the  assignee,  hj  his  possesaon, 
makes  himself  also  liahle  to  the  landlord,  and  that  his  property  may 
be  distrained,  should  the  rent  not  be  paid.  Still,  however,  that  does 
not  liberate  the  assignor,  but  only  operates  to  the  landlord  as  a 
double  security. 

"  This  prores,  that  notwithstanding  an  assignment,  the  interest  of 
the  assignor  is  not  extinguished,  and  therefore,  that  a  new  lease  to 
the  assignee,  to  commence  at  a  future  period,  cannot  be  termed  a 
prorogation  of  the  old  lease,  because  the  parties  contractors  are  dif- 
ferent. Bat  independent  of  this  general  reasoning,  the  asngnment 
to  the  respondent  Redhead  expressly  stipulates,  that  if  the  rents  and 
oyer  rents  shall  be  unpaid  for  two  years,  the  assignor  may  re- 
assume  possession.  Such  an  erent  being  by  no  means  impossible, 
Turner,  the  assignor,  must  be  considered  as  still  tenant  of  the  &rm  at 
the  date  of  the  agreement  betwixt  Redhead  and  Alexander  Kecr, 
the  appellant*s  brother.  Hence,  it  follows  that  the  agree- 
ment was  not  a  lease  de  presenli,  but  at  most,  a  lease  in  rarer- 
sion ;  not  a  prorogation  of  the  old  lease,  but  a  new  lease,  to  begin 
when  the  old  lease  ended.  It  was  on  this  account  imposuble  tbat 
possession  could  follow  upon  the  agreement,  so  as  to  support  the  re- 
spondent's argument ;  unless  he  had  preyiously  surrendered  his  pos- 
session under  the  old  lease,  which  he  no  doubt  might  have  done, 
but  which,  as  a  matter  of  fact,  he  has  not  done. 

'^  This,  howeter,  is  not  all :  For  the  conditions  of  the  agreement 
differ  so  essentially  from  the  lease  to  Turner,  that  I  am  satisfied  the 
parties  themselves  considered  this  agreement  to  be  altogether  a  new 
and  separate  transaction,  perfectly  distinct  from  the  old  lease;  and  that 
the  sole  and  only  object  of  Redhead  was  to  secure  to  himself  posses- 
sion of  the  farm  for  19  years  af^er  the  old  lease  should  be  expired. 
With  a  view  to  this,  he  corenanted  that,  for  the  renuuning  three 
years  of  the  old  lease,  he  would  manage  the  farm  in  a  manner  dif- 
ferent from  what  he  might  have  done,  and  perhaps  less  profitably  to 
himself.  He  has  certainly  executed  his  part  of  the  agreement  in 
the  most  complete,  honourable,  and  ample  manner : — For  as  to  the 
ploughing  40  acres,  it  is  mere  chicanery  to  object  to  this  as  a  dela- 
tion ;  because  the  spirit  of  the  agreement  was,  to  convert  the  grounds 
into  a  sheep  farm,  and  ploughing  to  the  extent  mentioned,  was 
literally  to  fulfill  that  intention  in  the  best  manner.  But  Alexander 
Kerr,  unfortunately  for  the  respondent,  died  before  it  was  possible 
for  him  to  perfect  his  agreement,  and  the  .respondent  therefore  is 
disappointed.  He  has  come  to  your  Lordships,  praying  you,  for 
certain  reasons,  to  transfer  this  obligation  upon  Alexander  Keir,  to 
the  appellant,  the  present  heir  of  entail,  who  refuses  to  latify^  it. 
In  this  refusal,  there  is  no  mala  fides  ;  and  I  do  not  think  that,  in 
equity,  the  heir  of  entail  can  be  compelled  to  ratify  it." 
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'*  I  therefore  move  to  reverse  : —  1794, 

*'  It  was  ordered  and  adjudged  that  the  interlocators 


of  the  Lords  of  Session  of  the  19th  Jane,  the  10th  black,  &c. 
of  July,  and  27th  of  November  1792,  complained  of  qo^don  &c, 
be  reversed.  And  it  is  further  ordered  and  adjudged, 
that  the  interlocutor  of  the  Lord  Ordinary  of  the  16th 
of  December  1791,  and  also  the  interlocutor  of  the  said 
Lord  Ordinary  of  the  10th  of  Feb.  1792,  in,  so  far  as 
the  same  affirms  the  said  interlocutor  of  the  16th  Dec. 
1791,  be  affirmed." 

For  Appellant,  Wm.  Grants  Geo.  Ferguson,  Jas.  Allan 

Park, 
For  Respondent,  Sir  J.  Scott,  R.  Dundas. 


[M.  1097L] 

Wm.  Black  and  Isaac  Grant,  W.  S.  Appellants ; 

Geokge  Gordon  and  Others,  Creditors  on  )  RMnoiidents 
the  Estate  of  Kincraigie,  .  S 

House  of  Lords,  oth  Feb.  1794. 

Decrkb  of  Sale — Entail — Prescription  —  Substitute — Mino- 
rity.— Circumstaoces  in  which  held  that  an  entail  haviog  lain 
dormant  for  more  than  forty  years,  was  prescribed  ;  and  that  the 
minority  of  a  substitute  heir  of  entail  did  not  elide  the  plea  of  pre- 
BcriptioD.  Also  that  the  decree  of  Sale  connected  with  the  adju- 
dications led  by  the  creditors  agmnst  the  estate,  was  a  good  title  to 
the  purchaser  thereof. 

Alexander  Auchyndachy  of  Kincraigie  was  heir  of  entail, 
under  a  deed  executed  by  his  grandfather,  and  also  entitled 
to  take  up  the  estate  of  Kincraigie  as  heir  of  line.  He  had 
made  up  no  title  to  tho  estate,  but  possessed  on  apparency 
more  than  forty  years.  Having  contracted  debts,  adjudica- 
tions were  led  at  the  instance  of  his  creditors,  and  a  pro- 
cess of  rauking  and  sale  was  brought,  in  consequence  of 
which,  the  estate  was  judicially  sold  in  1786  to  Mr.  Byres, 
the  purchaser. 

Various  attempts  were  made  by  Mr.  Auchyndachy  to 
overturn  this  decree  of  sale ;  and  in /particular  a  reduction 
was  brought  in  his  own  name,  and  that  of  his  sister  Sarah 
Auchyndachy,  as  being  the  next  heir  of  entail,  concluding 
that  the  decree  of  sale  should  be  set  aside,  as  contrary  to 
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1794.  the  limitations  of  that  entaiL  No  appearance  being  made 
——^  by  the  pursuers  to  support  this  action,  judgment  was  pro- 
BLAcK,  c.  QQQQ^Q^^  aasoilzing  the  defender  Mr.  Byres ;  but,  in  order 
GOBDON,  &c.  to  test  the  validity  of  his  title,  under  the  decree  of  sale,  he 
brought  a  suspension  and  reduction.  Appearance  being 
made  for  the  creditors,  they  pleaded,  1.  That  the  entail 
nerer  having  been  recorded,  was  not  good  against  creditors 
who  ezpede  adjudications  on  the  estate ;  2.  That  the  en- 
tail was  lost,  and  cut  off  by  prescription,  having  lain  dor- 
mant for  more  than  forty  years.  Answer  to  the  second  plea 
was,  the  minority  of  Sarah  Auchyndachy  was  to  be  deduct- 
ed from  the  years  of  prescription.  Kephed,  Sarah  Auchjn- 
dachy  being  only  a  substitute  in  the  entail,  hor  minority 
could  not  be  deducted. 
Jan.  SI,  1792.  The  Court  pronounced  this  interlocutor :  *<  Find  that  the 
"  tailzie  contained  in  the  late  George  Auchyndachy's  con- 
"  tract  of  marriage,  is  cut  off  by  prescription ;  and  also  find 
'*  that  the  decreet  of  sale  in  favour  of  Robert  Byres,  con- 
"  nected  with  the  adjudications  which  were  led  prior  or 
"  posterior  thereto,  is  a  good  and  valid  heritable  and  irre- 
''  deemable  right  to  the  lands  of  Eincraigie,  and  others 
**  therein  mentioned,  purchased  by  him ;  and  therefore  they 
"  refuse  the  petition,  assoilzie  the  defenders  from  the  whole 
"  conclusions  of  the  reduction."* 

Feb.  17, Qj^  reclaiming  petition  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought. 
Pleaded/or  the  Appellants. — 1.  Though  the  entail  was  not 


*  Opinions  of  Judges : 

Lord  President  Campbell. — ''  This  is  an  objection  stated  to  a 
decree  of  sale,  and  the  question  is,  Whether  a  latent  entail  of  the 
estate  sold,  was  worked  off  by  the  negative  or  positive  presciiption  f 

**  Auchyndachy's  &ther  was  infeft  upon  a  disposition  from  Duff  of 
Hutton  in  17^*  The  entail  was  made  in  1738^  and  he  died  in 
]  741 .  The  son  expede  a  general  service  as  heir  male  and  of  ptoTi- 
sion  upon  the  disposition  of  1728,  and  afterwards  got  precept  of 
dare  from  the  superior;  but  no  infeftment  appears  to  have  been 
taken ;  Ergo,  he  remained  apparent  heir  in  the  feudal  investiture  of 
1728.  He  is  then  charged  by  creditors  to  enter  heir  in  special  to 
his  father,  and  the  lands  are  adjudged  from  him.  Suppose  the  cre- 
ditors complete  this  right  by  charter  of  adjudication  and  infeftment, 
will  his  intermediate  possession  be  counted  to  make  up  the  positive 
prescription  ^  Or  will  the  negative  prescription  operate  against  the 
latent  entail ;  and  further,  will  the  creditors  be  considered  as  bound 
by  the  latent  entail,  in  respect  that  his  right  was  personal,  or  rather 
incomplete  ?  or  will  the  charge  against  him,  as  apparent  heir  in  his 
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recorded  in  the  record  of  tailzies,  yet  as  it  remained  per-       ^^^^' 
Bona],  and  as  the  creditors  cannot  pretend  to  have  relied  on  T 

the  face  of  the  records,  so  they  are  not  entitled  to  avail  v/ 
themselves  of  a  provision  meant  for  the  security  of  purchas-  gobdon,  &c. 
ers,  resting  upon  that  security,  which  the  creditors  in  this 
case  most  certainly  had  not  done,  since  they  led  their  adju- 
dications in  the  idea  that  Alexander  Auchyndachy  was  in- 
feft  in  the  lands,  which,  had  they  looked  at  the  register,  they 
never  could  have  entertained.  2.  The  entail  is  not  cut  off 
by  the  negative  prescription.  The  minority  of  Sarah  Auch- 
indachy  completely  interrupts  it. 

Pleaded  for  the  Respondents, — ^All  the  diligence  by  adju- 
dication, &c.,  which  led  to  the  decree  of  sale  having  been 
regular  and  valid,  and  the  estate  itself  not  being  protected 
against  creditors  by  the  entail  in  question,  this  entail  not 
having  been  recorded,  the  title,  under  that  decree  of  sale, 
is  unimpeachable.  The  entail  is,  besides,  prescribed,  it 
having  lain  dormant  for  more  than  forty  years.  Nor  can 
the  heir  substitute  plead  her  minority  in  bar  of  this  pre- 
scription, because,  according  to  a  long  train  of  decisions, 
the  minority  of  substitute  heirs  of  entail  cannot  be  deduct- 
ed. 

After  hearing  counsel,  it  was  ordered  and  adjudged  that 
the  interlocutor  be  affirmed. 

For  Appellants,  W.  Grants  TT.  Dundas, 
For  Respondents,  Sir  J,  Scott^  Alex.  Wight. 


fithei's  infeftment,  be  held  equivalent  to  a  feudal  right  in  his  own 
person? 

^  If  there  be  no  room  for  the  positive  prescription,  will  the  nega- 
tive prescription  operate  ?    Vide  case  of  Aiton  v.  Monypenny  in  ^q^q  y^]^  \^ 
17«')6,  case  of  Porterfield  v.  Porterfield,  Sess.  Papers,  vol.  xix.  No.  p.  649. 
71*    The  Court  found  in  these  cases,  that  no  document  having  been 
taken  upon  a  latent  bond  of  tailzie  for  more  than  forty  years,  the 
same  was  cut  off  by  the  negative  prescription. 

*'  The  minority  of  substitute  heirs  of  entail  cannot  be  allowed  as 
a  deduction,  otherwise  tailzies  would  never  prescribe.  The  whole 
heiiB  are  a  collective  body.  The  succession  opened  in  IJ^l*  sud 
consequently,  valent  agtre  from  that  period.*' 

Lord  Justice  Clerk. — ''  Every  personal  right  is  affected  by  the 
personal  conditions  and  provisions ;  but,  he  is  heir  apparent  under   Stewart  v. 
the  investiture,  which  is  unlimited.    The  entail  is  no  bar.    Case  of  Douglas, 
Tailrie  of  Kilhead— Estate  of  Cromarties,  about  twenty  years  ago."     ^^^'  ^^^^' 

Lord  Dreghorn. — *'  Of  same  opinion." 

"  Court  of  opinion  that  the  latent  entail  was  cut  off  by  prescrip- 
tion.** 
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Doooio,  &c.  John  &  Wm.  Duguid,  Merchants  in  Glasgow,  Appellants; 

m'leiL'.  &c.  ^^^^  *1'I^«""  ^  Co.,  Merchants  in  Port- )  ii,,,^^^. 

Glascrow.  .  •  .  ) 


Honse  of  Lords,  10th  Feb.  1794. 


Salb^-Damaobs  for  Non-Fqlfilmbnt. — Gircanntances  in  which 
held,  that  a  bargain  for  the  sale  of  sugars,  was  not  finally  complet- 
ed, and  that  the  seller,  taking  advantage  of  a  rise  in  the  price  in 
the  market,  was  at  liberty  to  sell  to  another  party. 

The  appellant,  John  Duguid,  attended  the  sample  market 
in  Glasgow,  for  the  purpose  of  buying  a  quantity  of  sugars. 
He  saw  Mr.  Morris  there,  who  had  a  sample  of  sugars  for 
sale,  which  belonged  to  him  and  the  respondents,  Adam 
M'Leish  and  Co.,  amounting  in  all  to  133  casks.  The  ap- 
pellant, John  Duguid,  looked  at  the  sugars,  and  asked  the 
price,  and  was  told  that  it  was  57s.  6d.  per  cwt.,  but  think- 
ing the  price  too  high,  no  offer  was  made  at  that  time.  He 
also  saw,  some  days  thereafter,  in  the  same  place,  Adam 
M^Leish  endeavouring  to  sell  the  same  sugars,  and  they  en- 
tered into  conversation  about  the  sale  of  the  sugars,  which 
ended  as  before,  in  the  appellant  thinking  the  price  too 
high.  Nothing  was  said  about  the  number  of  casks,  about 
the  weight  of  them,  and  the  allowance  proposed  to  be  made 
for  tare. 

Thereafter,  and  on  the  9th  of  October,  the  respondents, 
at  Port  Glasgow,  received  from  the  appellants  the  following 

Oct.  8  1790.  l®^^®r : — ."  We  wish  to  know  if  you  will  allow  14  lb.  of  ex- 
"  tra  tare  on  the  130  casks  of  Tortola  sugars  you  have  to  sell. 
*'  Also  please  to  say  the  general  run  of  the  weights  of  them, 
'*  and  to  say  the  lowest  price  you  will  take  for  them."  The 
respondents,  of  the  next  day's  date,  returned  the  following  an- 

Oct.  9  8wer  by  post: — •* I  received  yours  of  yesterday  by  John  Scott. 

"  Our  lowest  price  of  the  130  casks  of  Tortola  sugars  belong- 
**  ing  to  Mr.  Morris  and  A.  M^Leish  and  Co.  is  57s.  and  Ulb. 
"  extra  tare  allowed  on  all  casks  from  10  to  12  cwt.  The 
*'  60  hds.,  P.  &  W.  are  all  above  12  cwt.  but  one  or  two, 
*^  and  some  of  them  above  15.  The  I.  H.  are  of  various 
"  weights,  from  15  cwt.  to  10  cwt. ;  none  of  them  under 
"  that  but  one,  twice  6 — 2,  but  it  is  a  light  cask*    The  one 
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"  1.  W.  are  pretty  heavy,  most  about  12  cwt.    The  E.  C.        ^''^^• 


"  mark  is  the  lightest,  none  of  them  reaches  12  cwt."  doouid  &c. 

This  letter  mast  have  reached  Glasgow  on  the  morning  of         «. 
the  next  day,  Sunday ,  October  10.     But  although  the  appel-  «*^™«i  *«• 
lants  were  in  the  practice  of  receiving  their  letters  from  the 
post  office  on  Sundays,  yet  they  did  not  write  the  respond- 
ents by  the  post  of  Monday  (morning  at  8  o'clock)  Oct.  11th. 

The  price  of  sugars  much  fluctuating  at  this  time,  owing 
to  the  unsettled  state  of  matters  between  Great  Britain  and 
Spain.  The  post  from  London,  which  arrived  at  Glasgow 
about  nine  or  ten  in  the  morning,  brought  advice  on  the 
11th  of  October  that  sugars  had  risen  2s.  6d.  per  cwt. 
Upon  this  the  appellants  sent  the  following  letter  by  ex* 
press  to  the  respondents : — "  We  are  favoured  with  yours  of  Oct.  11,1790. 
"  this  morning,  making  us  an  offer  of  your  and  Mr.  Morris' 
"  133  casks  of  sugar  from  Tortola,  at  57s.  per  cwt.,  and  to 
"  allow  14  lb.  extra  tare  upon  all  the  casks  from  10  to  12 
''  cwt.  As  Mr.  Morris  told  us  when  here  that  these  casks 
"  are  lighter  than  they  used  to  be,  we  therefore  agree  to 
"  take  these  133  casks  sugar  at  said  price  of  578.  per  cwt., 
"  payable  at  the  usual  credit  of  four  months. — When  we 
"  want  them  shipped  we  will  advise  you." 

This  last  letter  treats  the  respondents'  first  letter  of  the 
9th  October  as  an  offer  for  the  sugars  ;  and  the  appellants 
conceived  they  had  only  to  intimate  their  acceptance  to 
close  the  bargain  and  sale  as  to  these  sugars.  After  dis- 
patching this  letter,  John  Duguid,  one  of  the  appellants, 
proceeded  to  the  public  sample  room  with  a  view  to  prevent 
a  sale  of  the  respondents'  sugars,  (which  their  agent,  Mr. 
Alexander,  had  power  to  sell),  under  the  pretext  that  they 
had  made  a  purchase  of  them.  Mr.  Alexander,  who  had 
that  morning  been  in  terms  witli  one  Brown,  a  dealer  for 
the  sugars,  came  to  the  sale-room  by  appointment  with 
Brown ;  and  Brown  coming  into  the  sale-room  almost  at  the 
same  time,  they  entered  into  conversation,  but  were  inter- 
rupted by  Duguid,  who  took  Alexander  aside,  and  told  him 
that  the  sugars  were  his  by  transaction,  and  referred  to  the 
above  correspondence,  and  the  letter  of  9th  October  from 
the  respondents,  which  he  called  an  offer,  and  said  he  had 
accepted  that  offer,  and  thus  the  sugars  were  his. 

Mr.  Alexander  stated  that  the  letter  did  not  strike  him 
in  the  same  light,  but  as  he  did  not  know  how  the  respond- 
ents might  have  considered  it,  he  would  stop  the  sale  of  the 
sugars,  and  write  for  instructions.     Mr.  Alexander  accord- 

VOL.  III.  Y 
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1794.       ingly  wrote  and  explained  bis  negotiations  for  a  sale  of  the 
sugars  with  Brown,  stating  he  could  have  got  69s.  per  cwt. 


D0auiD,  &c.  |.^j.  ^jj^nj^  and  then  concludes  thus : — "  I  wish  to  know  if 
m'lbis'h,  &c.  ''  when  you  wrote  Mr.  Duguid,  yon  considered  it  as  making 
Oct.  11,1790.  tt  ]^\j^  an  offer  of  the  sugars,  and  that  you  were  bound  to  ac- 
"  cept  the  offer  he  says  he  had  wrote  you  of.  It  will  be  a 
«  pity  if  he  gets  them.  By  advices  from  London  this  day, 
"  sugars  have  got  up  2s.  6d.  per  cwt.,  so  that  since  you  were 
"  here,  they  have  advanced  them  3s.  6d.  per  cwt.^^ 

Before  the  above  letter  was  received,  that  which  the  ap- 
pellants had  taken  care  to  send  by  express  in  the  morning 
of  the  same  day,  had  reached ;  and  the  following  answer 
immediately  returned : — 

"  Gentlemen,  Port  Glasgow^  11  Oct.  7  o'clock  Evng. 
«  I  received  yours  of  this  day's  date,  and  agree  to  let 
''  you  have  Mr.  Morris'  and  A.  M^L.  &  Co.'s  133  casks  sugar 
*'  ex  Tortola,  at  57s.,  with  an  allowance  of  14  lb.  extra 
"  tare  on  all  casks  from  10  to  12  cwt. ;  but  providing  that 
"  Mr.  Morris  or  his  agent  Mr.  John  Alexander^  has  not  al- 
<<  ready  sold  them,  and  you  will  apply  to  Mr.  Alexander  im- 
'<  mediately,  to  know  whether  or  not  he  has  already  dispos- 
*<  ed  of  these  sugars. — I  am,"  &c. 

The  above  letter,  it  was  maintained,  proved  that  there 
was  previously  no  bargain  between  the  parties. 

To  Mr.  Alexander's  letter  writing  for  instructions,  which 
reached  the  respondents  on  the  12th  Oct.,  they  wrote  for 
answer,  that  the  appellants'  letter  of  the  8th  only  sought 
for  information,  and  that  they  had  answered  it  in  the  usual 
style  of  giving  information ;  and  that  if  they  had  stopped 
the  sale  to  Brown  it  was  not  fair. 

In  these  circumstances,  the  respondents  sold  the  sugars  to 
another  party ;  and  the  appellants  raised  the  present  action, 
concluding  for  payment  of  £1000,  "  as  the  amount  of  loss 
"  and  damage  sustained,  or  which  might  be  sustained, 
"  through  failing  to  fulfil  the  bargain  and  disposing  of  the 
**  sugars." 

The  Lord  Ordinary  (Dreghorn)  pronounced  this  interlo- 

Pel^^  j3X791.cutor : — **  Finds  from  the  correspondence  that  the  nle 
*'  libelled  was  a  complete  bargain ;  and  therefore  finds  the 
'*  defenders  liable  in  damages  to  the  pursuers,  and  allows  a 
'<  condescendence  thereof  to  be  given  in  ;  but,  in  respect  of 

Jane  3, 1791. ''  the  circumstances,  finds  no  expenses  due."  On  represen- 
tation, the  Lord  Ordinary  adhered.    But,  on  a  redaiming 
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petition,  the  Court  altered  the  interlocutors  of  the  Lord  Or-       ^^^^ 


dinaiT,  assodzied  the  respondents,  and  decerned ;  and  found  . 

the  appellants  hable  m  expenses.  v. 

Against  this  interlocutor  of  the  whole  Lords  the  present  JJ'"*^^^^!* 
appeal  was  brought  to  the  House  of  Lords.  •   i  <    * 

Pleaded  for  the  Appellants. — The  respondents  have  insi- 
naated  that  the  transaction  was  not  fair,  and  have  ionputed 
fraud  to  the  appellants.  But,  suppose  that  Mr.  Duguid 
had  known  that  the  price  of  sugars  either  had  risen,  or  was 
likely  to  rise,  and  had  really  hurried  to  conclude  a  bargain 
which  he  foresaw  was  likely  to  be  a  good  one,  is  it  possible 
to  maintain  that  he  is  guilty  of  any  fraud  in  so  doing  ? 
Messrs.  Duguid  practised  no  imposition  upon  M'Leish; 
they  gave  him  no  fSalse  information,  hung  out  to  him  no 
false  lights;  if  the  market  rose  during  the  course  of  the  ^ 

transaction,  they  had  a  right  to  the  advantage ;  a  fair  pros- 
pect of  gain  is  a  very  proper  reason  for  hastening  the  con- 
clusion of  a  bargain  which  is  likely  to  turn  out  profitable ; 
and  a  knowledge  of  the  present  or  future  state  of  the  mar- 
kets in  other  places  is  not  only  one  of  the  greatest,  but  one 
of  the  fairest  and  most  legitimate  sources  of  mercantile  profit. 
The  question  then  comes  to  be,  Was  there,  as  between  the 
vendor  and  vendee,  a  completed  bargain  in  this  case  ?   And 
the  appellants  contend  that  M^Leish^s  letter  of  the  9th  Oct. 
can  be  viewed  in  no  other  light  than  as  an  offer  and  consent 
to  sell  the  sugars  at  the  price  therein  mentioned,  provided 
it  was  accepted  by  the  appellants.    The  question  asked. 
What  will  you  take  for  your  sugars  ?    He  replies,  57s.    Is 
not  this  a  consent  to  take  that  sum,  and  an  offer  to  sell  at 
it  ?    To  argue  otherwise,  would  be  to  suppose  the  letters 
written  to  gratify  idle  curiosity  merely.    If  this  letter  con- 
tained an  offer,  it  cannot  be  denied  that  Messrs.  Duguid's 
answer  contained  an  acceptance  of  that  offer,  and  that  by  it 
the  bargain  became  complete. 

Suppose  that  the  day,  or  the  very  hour  after  Messrs. 
Daguid  had  signified  their  consent  to  accept  of  the  sugars 
at  57s.  the  price  had  fallen  20  per  cent.,  can  it  be  contend- 
ed that  they  would  not  have  been  bound  to  accept  the  su- 
gars at  that  price,  and  to  stand  to  the  loss  ?  and  if  so,  are 
they  not  equally  entitled  to  the  profit?  since  the  only 
i  ground  upon  which  they  could  have  been  liable  to  the  for- 
mer is,  that  the  bargain  was  complete ;  and  if  it  was  so  up- 
on the  one  side,  it  must  have  been  so  upon  the  other. 
Supposing,  however,  the  appellants'  letter  of  the  11th 
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1794.       October  accepting  the  ofier  is  not  to  be  looked  upon  as  fin- 
ishing the  transaction,  yet  it  cannot  be  disputed  bat  that 


DUGuiD,  &c.  jf r.  M'liCish's  answer  of  the  11th  is  a  complete  acceptance 
h'leish  &c.  ^f  the  terms  of  the  appellants'  letter,  with  only  a  proviso 
that  the  sugars  were  still  under  the  power  of  M*Lei6h-~a 
proviso  which  it  seems  to  have  been  almost  unnecessary 
to  add ;  and  as  the  sugars  were  not  sold  prior  to  the  receipt 
of  that  letter,  it  follows,  that  immediately  upon  its  receipt, 
they  became  the  property  of  the  appellants.  No  doubt  an 
attempt  is  made  to  show,  that  but  for  Mr.  Duguid's  repre- 
sentations that  he  had  purchased  the  sugars,  they  would 
have  been  sold  to  another  party,  but  which  sale  was  pre- 
vented by  his  interference.  But  the  appellants  maintain 
that  there  was  no  unfairness,  or  attempt  at  imposition  m 
this.  Mr.  Duguid  concealed  nothing — misrepresented  no- 
thing. He  showed  Mr.  Alexander  the  letters  with  M'Leish, 
and  allowed  him  to  judge  for  himself. 

Pleaded  for  the  Respondents, — The  true  question  here  is, 
Whether  there  was  a  completed  bargain,  so  as  to  entitle  the 
appellants  to  insist  in  the  present  action  ?    The  appellants' 
action  rests  on  the  principle,  that  one  purchasing  goods 
from  another,  who  does  not  fulfil  his  contract  by  delivery,  is 
entitled  to  recover  what  he  would  have  made  by  the  goods 
had  they  been  delivered,  or  to  reparation  for  the  loss  be 
sustains  by  the  want  of  them ;  but  it  is  evident  that  the 
purchase,  to  have  such  consequence,  must  have  been  fairly 
made.    The  appellants  in  effect  admitted,  that  at  the  time 
they  transmitted  their  offer  of  purchasing  to  the  respondents, 
they  knew  that  the  market  price  of  sugars  had  risen  ;  and 
the  mode  of  transmitting  it  evidently  shows  that  they  wish- 
ed to  conclude  the  bargain  before  the  respondents  had  the 
same  intelligence.     They  even  plumed  themselves  upon  it 
as  a  proof  of  superior  intelligence  and  alertness,  and  justifi- 
ed it  upon  the  practice  of  merchants.     The  respondents  do 
not  mean  to  contend,  that  it  is  necessary,  in  commercial 
dealings,   to  communicate  or  disclose  intelligence  or  mo- 
tives, nor  do  they  mean  to  deny  that  it  is  allowable  to  take 
advantage  of  prior  information  or  superior  sagacity ;  but  in 
all  such  cases  certi  fines  sunt,  quos  ultra,  citraque  nequit  ayh" 
sistere  rectum.     Care  must  be  taken  not  to  go  beyond  these 
bounds  in  the  least.     That  the  appellants  used  improper 
means  to  overreach  the  respondents,  is  apparent  from  the 
correspondence  and  admitted  facts.     It  was  improper,  when 
there  was,  to  their  knowledge,  an  agent  at  Glasgow  appoint- 
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ed  to  sell  the  sugars,  to  apply  in  the  way  that  was  here        1794. 
done,  to  the  respondents  themselves,  living  at  a  distance. 


Had  it  not  been  that  the  agent  (Mr.  Alexander)  had  the  »^«^^»»  Se- 
same intelligence  as  the  appellants,  the  application  would  m'leisr,  &c. 
have  been  to  him ;  and  had  it  not  been  to  outstrip  the  in- 
telligence which  it  was  foreseen  the  reRpondents  would  re- 
ceive, from  their  agent  or  otherwise,  by  the  post  of  that 
day,  an  express  would  not  have  been  sent.  It  was  still  more 
unjastifiable  for  the  appellants  to  interfere  with  the  sale  of 
the  sagars  to  Brown  at  the  time  when  they  had  no  interest 
in  or  right  to  them  ;  and  their  view  in  so  doing  was  plainly 
fraudulent,  because  they  could  not  fail  to  be  sensible  that 
the  respondents'  answer  would,  in  any  event,  be  qualified, 
as  it  actually  turned  out  to  be.  The  respondents  having 
employed  Mr.  Alexander  to  sell,  and  not  knowing  but  a  sale 
had  actually  taken  place,  could  not  signify  their  acceptance 
of  the  appellants'  offer  without  annexing  the  condition,  ij 
the  goods  remained  unsold.  But,  by  the  appellants^  inter- 
ference, the  respondents  were  deprived  of  an  advantage  they 
were  unquestionably  entitled  to ;  and  that  semblance  of  a 
concluded  bargain  which  the  appellants  found  on,  was  ob- 
tained by  means  so  unfair,  as  effectually  to  destroy  it. 

But,  in  point  of  fact,  there  was  no  concluded  bargain. 
The  appellants  say  that  the  respondents'  letter  of  the  9th 
October  was  an  offer  of  tho  sugars  at  the  price,  and  on  the 
terms  mentioned  in  it ;  and  that  they  having  signified  their 
acceptance  by  the  express  letter  of  the  11th,  the  bargain 
was  complete,  tho  sugars  were  theirs,  and  they  had  a  right 
to  interfere  and  to  prevent  the  factor  selling  to  another. 
Bat  this  proposition  is  preposterous.  The  respondents'  let- 
ter of  the  9th  October  was  an  answer  to  simple  questions, 
which  it  is  usual  for  one  dealer  to  ask  another : — What  price 
they  had  fixed  on  for  the  goods  ?  what  was  the  weight,  or 
the  quantity,  &c.,  and  the  answer  did  not  go  a  hairbreadth 
beyond  the  questions.  How,  therefore,  they  have  been  able 
to  construe  this  letter  into  an  offer,  surpasses  all  that  the  re- 
spondents can  possibly  conceive. 

But  the  appellants,  in  the  second  place,  maintain  that,  at 
any  rate,  the  bargain  was  concluded  by  the  respondents' 
(vendors)  letter  of  the  11th  October  accepting  the  offer 
made  hj  them  in  theirs  of  the  same  date.  But  this  neces- 
sarily assumes  that  there  could  be  no  completed  bargain 
until  the  appellants  had  received  the  respondents^  letter  of 
the  11th  October,  accepting  on  condition  of  Mr.  Alexander 
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^^^-      the  agent  not  having  sold  the  goods ; — while  Mr.  Dugmd's 

"^      7*    interference  before  that  date  in  stopping  a  sale  to  Brown, 

v!      '  on  the  pretext  that  he  had  purchased  the  sngars,  would, 

C0A18,  &c.  upon  this  view  of  the  case,  appear  the  more  improper  and 

unwarranted.    In  these  circumstances,  it  will  be  evident  that 

through  the  fault  of  the  appellants,  the  respondents  were 

deprived  of  an  advantage  they  were  entitled  to,  and  would 

have  secured,  but  for  the  falsehood  and  misrepresentation  of 

Mr.   Duguid.     Their  conduct,  therefore,  must  operate  to 

annul  the  bargain,  or  rather,  so  as  to  make  it  be  held  tkU 

there  never  was  a  bargain. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellants,  J.  Anstruther^  Geo,  Ferguson. 
For  Respondents,  T.  Ershmey  W.  Grant. 


1 


[Mor.  1620.] 

Messrs.  Patrick  Rbid,  David  King,  and 
Co.,  Merchants  in  New  York;   Jambs 
Wilson  and  Co.,  Merchants  in  Eilmar-   [  Appellants ; 
nock;    and  James  Wilson  and  Sons, 
Merchants  there, 

Archibald  and  John  Coats,  Merchants  in  )  ^         -^^ 
Glasgow,  .  .  .  )      ^^ 

House  of  Lords,  2l8t  Feb.  1794. 

Bill — Nbootiation — Neglect. — ^A  bill  was  taken  in  secoritj  of  a 
prior  bill,  it  being  at  same  time  agreed  that  the  prior  endor- 
sers and  acceptors  should  remain  bound.  The  acceptors  of  the 
new  bill  failed,  and  the  bill  in  securitj  was  ncTer  recoTered. 
Thereupon  action  was  raised  upon  the  original  bill  against  the  ao- 
oeptors  and  endorsers  thereof,  which  had  been  duly  protested. 
Held,  that  a  bill  granted  in  securitj  is  not  exempted  from  the  strict 
rules  of  negotiation,  and  this  having  been  neglected  by  the  holden 
of  the  new  bill,  that  the  acceptors  and  endorsers  of  the  ordinal  bill 
were  not  liable  in  payment 

The  respondents,  Archibald  and  John  Coats,  hanng  fur- 
nished goods  to  James  Wilson  and  Sons,  merchants  in  Kil- 
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marnocky  receiTed  from  them,  in  payment  of  these  goods,  a       1794. 
bill  for  £400,  payable  12  months  after  date.  „ 

The  bill  was  drawn  by  James  Wilson  and  Co.  upon  Beid,    bk>i>i  &«• 
King  and  Co.,  the  appellants,  by  whom  it  was  accepted,  coats'  &c. 
By  James  Wilson  and  Co.  the  bill  was  endorsed  to  James 
Wilson  and  Sons ;  and  by  them  it  was  endorsed  to  the  re- 
spondents, and  by  the  respondents  to  Archibald  Grahame, 
cashier  of  the  Thistle  Bank  in  Glasgow. 

When  the  bill  became  due,  it  was  protested  by  the 
Thistle  Bank  against  the  acceptors,  drawers,  and  endorsers, 
and  the  respondents  having  paid  the  contents  of  the  bill  to 
the  bank,  became  the  holders  of  the  bill  against  the  prior 
endorsers  and  acceptors. 

The  respondents  having  failed  to  recover  payment  against 
the  acceptors,  Reid,  King  and  Co.,  and  also  against  the 
drawers  and  endorsers  in  this  country,  as  these  companies 
had  partners  residing  in  Antigua;  they  sent  the  bill  to 
Ludwell  and  Scott,  merchants  in  Antigua,  with  power  of 
attorney,  and  special  instructions  to  recover  the  contents. 

Ludwell  and  Scott  were  unsuccessful  in  recovering  pay- 
ment of  the  bill  from  these  parties ;  but  they  entered  into 
an  arrangement,  without  any  communication  with  the  re- 
spondents, with  Cumberland  Wilson,  a  partner  of  James 
Wilson  and  Co.,  and  James  Wilson  and  Sons,  whereby  it 
was  agreed  that  he  should  give  a  bill,  by  way  of  additional 
security,  by  drawing  another  bill  in  favour  of  the  respond- 
ents, on  Boss  and  Butler,  whom,  it  was  alleged,  were  debt- 
ors to  Wilson  and  Co.    This  was  accordingly  done,  where- 
upon Ludwell  and  Scott  granted  the  following  receipt  for 
the  bill  so  received  : — *'  Antigua,  Aug.  1,  1786.    Received 
"  from  Cumberland  Wilson,  Esq.,  partner  in  the  house  of 
*'  James  Wilson  and  Co.,  his  draft  of  this  date,  on  Messrs. 
"  Boss  and  Butler,  for  the  sum  of  four  hundred  and  fifty- 
**  three  pounds,  seventeen  shillings  and  five  pence  sterling, 
"  and  accepted  by  them  payable  in  this  island  at  12  months' 
"  date ;  which  bill  is  received  <Z8  an  additional  security  for 
**  the  said  protested  bill,  but^  by  this  express  agreement,  is  in 
"  no  respect  to  exonerate  the  acceptorsj  or  any  0/ the  parties 
**  thereby  bounds  until  actual  payment  thereof  is  made." 

When  this  bill  fell  due  it  was  not  paid,  although  repeat- 
ed letters  were  sent  to  Ludwell  and  Scott,  urging  them  to 
recover  payment.  Latterly  they  could  get  no  answer  to 
their  letters;  and  finally,  on  15th  January  1789,  a  letter 
was  received  from  the  agent  of  Mr.  Ludwell,  intimating  his 


328     CASES  ON  APPEAL  FROM  SCOTLAND. 

1794.       long  illQess  and  death,  stating  that  Mr.*  Scott  resided  in 

—    Liverpool,  and  that  Ross  and  Batler  were  bankrupts.    Lud- 

RBiD,  &c.  ^gji  ^^^  Scott,  it  was  alleged  and  not  denied,  were  closely 
C0AT8,  &c.  connected  together,  both  by  relation  and  in  business  with 
Ross  and  Batler ;  Ross  having  married  Scott's  sister,  and 
Butler,  Ludwell's  cousin,  and  Ludwell  and  Scott  were,  be- 
sides, securities  for  Ross  and  Butler  to  their  correspon* 
'dents,  Henry  Paterson  and  Company  of  London,  for  large 
cargoes  of  goods  exported  by  them. 

The  respondents  ordered  the  original  bill  of  £400  to  be 
returned,  and  raised  the  present  action  against  the  whole 
parties  on  that  bill.  In  defence  to  this  action,  it  was  stated, 
that  the  bill  delivered  over  to  Ludwell  and  Scott,  attomies 
for  the  pursuers  (respondents),  on  Ross  and  Butler,  was  a 
bill  which,  when  paid,  was  to  be  applied  to  the  extinction 
of  the  debt  now  sued  for.  And  as  at  this  time,  and  for 
years  after,  Ross  and  Butler  were  in  good  credit :  and  as 
they  had  sufficient  funds  in  their  hands  to  answer  the  abo?e 
draft,  the  respondents,  or  their  attornies,  either  did,  or 
ought  to  have  recovered  payment  from  them  ;  and  as  the  a- 
mount  of  the  draft  fully  paid  the  debt  due  to  the  pursuers, 
the  defenders  fell  to  be  assoilzied  from  the  present  process. 

The  Lord  Ordinary,  after  ordering  a  condescendence  of 
the  facts  in  support  of  the  libel,  pronounced  this  interloco- 
Junel,  1791.  tor: — **  Having  considered  the  condescendence,  &c.,  and 
*'  having  considered  that  the  pursuers  (respondents)  did  by 
"  their  attornies,  Ludwell  and  Scott,  demand  payment  of  the 
'*  bill  in  question  (the  bill  pursued  on)  when  due  from  the  de- 
*'  fenders  (appellants),  who  were  then  unable  to  pay  the  same; 
<*  and  that  the  said  attomies  did  receive  from  them  another 
<*  bill  on  Ross  and  Butler  for  the  amount,  interest,  and 
*'  charges  and  commission  as  an  additional  security,  and  un- 
"  der  the  express  declaration  that  it  was  in  no  respect  to 
"  exonerate  the  acceptors  or  others  bound,  until  actual  pay* 
'*  ment;  and  this  was  so  received  by  the  said  attornies  with- 
*'  out  any  communication  with  their  constituents,  and  at  the 
'<  request,  and  for  the  accommodation  of  the  defenders:  and 
**  having  further  and  scparatim  considered,  what  is  stated  in 
*'  the  condescendence  with  regard  to  the  transactions  be- 
"  tween  Reid,  King  and  Co.  and  the  other  defenders  the 
'<  Wilsons;  and  that  no  notice  is  taken  thereof  in  the  answers 
*<  nor  even  in  the  duplies,  although  the  defenders  were  called 
*'  upon  in  the  replies  to  speak  to  it,  and  it  was  then  averred 
"  that  the  defenders,  the  Wilsons,  got  the  sum  in  the  bill  to  pay 
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*'  the  pursuers ; — repels  the  defences ;  finds  the  defenders       1794. 
"  liable  in  the  sum  libelled,  and  decerns  with  expenses. 


On  representation,  the  Lord  Ordinary  adhered.     On  re-    ""'^ 
claiming  petition  to  the  whole  Lords,  the  Court  refused  the  coatb,  &c. 
prayer  of  the  petition.     And,  on  second  petition,  they  ad-  JJ**^' Jf'  \1.q]' 

I  J    ^  U6C.  lOy    1  I  V 1  • 

^ered.*  jan.  17, 1792. 

Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — It  is  clear  that  Ludwell  and 
Scott  were  the  attornies  of  the  respondents ;  they  describe 
themselves  as  such  in  the  receipt  which  they  gave  for  the 
bill  upon  Ross  and  Butler ;  and  it  is  not  denied  that  they 
acted  in  that  character,  nor  that  they,  in  doing  what  they 
did,  exceeded  the  amount  of  their  commission.  Their  act- 
ings, therefore,  must  be  taken  as  if  they  were  the  acts  of 
the  respondents  themselves. 

There  is  a  strong  legal  presumption  that  the  bill  upon 
Ross  and  Butler  has  been  paid.  The  length  of  time  which 
elapsed  between  the  time  when  the  bill  became  payable 
and  that  of  giving  notice  of  its  being  dishonoured,  the  rela- 
tion  in  which  the  holders  stood  to  the  acceptors  Ross  and 
Butler ;  the  holders  themselves,  men  trained  in  the  habits 
of  business,  and  well  acquainted  with  all  the  forms  of  it ; 
these  circumstances  leave  little  room  to  doubt  but  that  the 
bill  has  been  paid. 


*  Opinions  of  Judges : 

Lord  Presdent  Campbell. — *'  This  is  a  bill  transaction.  The 
bill  drawn  by  Cumberland  Wilson  on  Ross  and  Butler  having  only 
been  deposited  with  Ludwell  and  Scott  as  a  further  security  for  the 
debt  due  by  Messrs  Wilson  and  Co.  and  Messrs  Coats  and  Co.,  it 
was  incumbent  upon  Mr  Wilson  himself,  both  as  drawer  of  the  biU, 
and  as  liable  for  the  principal  debt,  to  have  taken  care  it  should  be 
duly  recovered  iiom  the  acceptor  when  due.  He  was  more  interest- 
ed  in  this  than  any  other  person  ;  and  Ludwell  and  Scott  acted  in 
part  of  the  business  as  his  attornies,  more  than  as  the  attornies  of 
Messrs  Coats  and  Co.  It  is  enough  for  these  last  mentioned  gentle- 
men to  say,  we  have  not  got  payment  from  Ross  and  Butler,  and 
therefore  we  must  have  payment  from  the  original  debtors,  the 
Messrs  Wilson  and  Co.  The  case  is  the  same  as  if  Messrs  Wilson 
bad  given  a  receipt  for  payment  out  of  any  other  fund  which  had 
proved  deficient." 

17th  Jan.  179^1  ''Bill  transaction.  No  general  point  of  law. 
See  former  notes."     (Supra.) 
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1794.  But  supposing  the  bill  not  to  have  been  paid,  it  is  esta- 

blished  law  that  the  holders  of  a  bill  must  demand  payment 

RBiD,  c.  ^^  .^  immediately  as  it  becomes  due ;  and  that  he  must  take 
COATS,  &c.  the  earliest  opportunity  of  informing  the  endorser  or  drawer, 
of  its  dishonour,  otherwise  he  will  lose  his  recourse.  Id  the 
present  case,  it  does  not  appear,  nor  is  it  even  pretended, 
that  any  demand  was  made  at  the  time  of  the  bill's  becom* 
ing  due,  nor  indeed  at  any  time  after ;  no  notice  at  all  was 
taken  for  nearly  three  years,  not  till  the  insolvent  dream- 
stances  of  the  acceptors  Ross  and  Butler  rendered  it  impos- 
sible to  take  any  measures  for  recovering  payment  of  it 
from  them.  The  respondents,  therefore,  by  their  laches,  or 
which  is  the  same  thing,  by  the  laches  of  their  agents,  have 
made  the  bill  their  own,  and  have  forfeited  all  claim  upon 
the  appellants.  And  the  wisdom  of  the  law  in  requiring 
this  diligence  in  the  holder,  was  perhaps  never  more  mani* 
fest  than  upon  the  present  occasion,  since,  if  the  bill  had 
been  presented  in  the  regular  course,  there  is  no  reason  to 
doubt  it  would  have  been  paid,  as  Soas  and  Butler  were  at 
the  time  solvent,  and  continued  so  for  two  years  after. 
From  the  negligence  of  Ludwell  and  Scott,  therefore,  the 
appellants  have  sustained  an  actual  loss. 

It  is  no  answer  to  say,  that  the  bill  of  Ross  and  Butler, 
having  only  been  received  as  an  additional  security,  any  ne- 
glect of  proper  diligence  upon  it  can  have  no  weight;  be< 
cause  there  is  no  difference  in  law  between  a  bill  sent  as  a 
remittance  from  one  correspondent  to  another,  or  given  as 
an  additional  security  for  debt.    The  bill  has  the  same  pro- 
pertieSf  and  the  same  obligations  attach  upon  the  holder 
with  respect  to  it  in  the  latter  case  as  in  the  former.    Where 
a  bill  is  remitted  to  another,  as  in  the  present  instance,  as 
security  for  one  that  has  been  dishonoured,  this  bill  does 
not  cease  to  be  a  negotiable  instrument,  nor  is  it  discharged 
of  the  rules  required  in  negotiation ;  and  it  makes  no  dif« 
ference  as  to  the  consequences  of  neglect  of  such  negotia- 
tion, that  the  party,  in  giving  and  taking  the  new  bill,  has 
stipulated  that  it  is  not  to  liberate  the  parties  on  the  old 
bill.    But  even  supposing  the  holders  of  a  bill  in  security  to 
be  in  general  not  liable  for  any  neglect  whatever,  still  there 
are  some  circumstances  which  would  render  the  respondents 
accountable  for  the  amount  of  the  bill:  1.  Ludwell  and 
Scott  knew  that  Cumberland  Wilson,  in  settling  with  Ross 
and  Butler,  took  security  for  the  balance  remaining  due  to 
him  and  his  partners   after  deduction  of  the  bill  which  he 
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had  some  months  before  drawn  in  favour  of  the  respondents,       1794. 
one  of  them  being  a  party  to  the  transaction ;  and  they  fur-    - 
ther  knew,  that  after  he  had  settled  with  Ross  and  Butler    "*"^'  ^^* 
in  this  manner,  he  returned  to  Britain  a  short  time  before  coats.  Sec. 
the  bill  he  had  drawn  in  their  favour  became  due.    From 
all  which  it  is  evident  that  it  must  have  been  understood 
between  the  parties  that  Ludwell  and  Scott,  who  received 
the  bill,  were  also  to  pay  attention  to  the  recovery  of  it, 
and  that  it  was  given  them  on  these  terms.    2.  Ludwell  and 
Scott  were  not  merely  guilty  of  neglect ;  their  conduct  a- 
mounts  to  positive  wrong  done  to  the  appellants,  they  hav- 
ing recQvered  large  sums  from  Ross  and  Butler  after  this 
bill  became  due,  which  they  applied  wholly  to  relieve  them- 
selves of  debts  for  which  they  were  bound,  but  which  they 
did  not  apply  (at  least  so  it  is  now  pretended)  any  part  they 
60  received  in  payment  of  this  bill  which  was  lying  in  their 
hands  past  due.    3.  It  is  to  be  observed,  that  the  respond- 
ents, or  their  attomies  for  them,  took  a  sum  for  commission 
for  receiving  the  money  for  Ross  and  Butler,  as  appears 
from  the  sums  added  to  the  bill,  a  state  of  which  was  trans- 
mitted to  the  respondents  in  August  1785,  when  the  bill 
was  given.    This,  therefore,  independently  of  every  thing 
else,  makes  them  liable,  if  not  for  strict  negotiation,  at  least 
to  some  diligence  in  which  they  and  their  attomies  have 
totally  failed. 

Pleaded  for  the  Respondents, — ^The  bill  for  £400,  upon 
which  the  appellants  put  their  names,  has  never  been  paid, 
and  neither  has  the  bill  granted  by  Ross  and  Butler  in  secu- 
rity of  the  former  bill ;  consequently  the  respondents  have 
not  recovered  payment  of  the  debt  justly  due  to  them  for 
value  received  from  the  respondents  by  the  appellants,  in 
consequence  of  goods  furnished  in  the  fair  course  of  trade. 
Thb  is  proved  by  the  fact  of  both  the  bills  being  now  in  pos- 
session of  the  respondents,  who  upon  receiving  payment  of 
the  £400  bill  with  interest  and  expenses,  will  deliver  up  both 
the  original  bill  and  the  bill  granted  in  security  by  Ross  and 
Butler. 

The  defence  pleaded  by  the  appellants  against  paying  the 
debt,  which  is  in  this  manner  proved  to  be  still  owing  to 
the  respondents  is,  that  the  respondents  should  have  reco- 
vered payment  of  the  bill  due  by  Ross  and  Butler ;  and  that 
if  they  have  not  done  so,  they  have  themselves  to  blame, 
and  cannot  now  have  recourse  against  the  appellants.  The 
respondents,  it  is  said,  should  have  negotiated  the  bill  a- 
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1794.       gainst  Ross  and  Bailer,  in  all  the  forms  known  in  law  and 

7^     practice  ;  but,  instead  of  doing  so,  they  took  no  step  what- 

„',    *     ever  to  recover  its  contents,  but  neglected  demanding  pay- 

COATS,  &c.  ment  till  lloss  and  Butler  became  bankrupt.     They  were 

therefore  guilty  of  a  gross  neglect,  and  the  damage  arising 

from  that  neglect  they  must  bear  themselves. 

When  Ludwell  and  Scott  took  the  bill  upon  Koss  and 
Butler  from  Cumberland  Wilson^  they  took  it  as  an  addi- 
tional security  for  the  debt  owing  by  the  appellants,  and 
under  the  express  declaration  that  it  was  in  no  respect  to 
exonerate  the  acceptors  of  the  original  bill^  or  any  of  the 
parties  thereby  bound,  till  actual  payment  of  the  bill  by 
Ross  and  Butler  was  made.  The  bill  of  Ross  and  Butler, 
therefore,  was  not  taken  in  solutum  of  the  debt  due  by  the 
appellants,  but  merely  in  security  of  that  debt. 

In  point  of  law  there  is  nothing  more  clearly  fixed  in  the 
law  of  Scotland  than  this,  that  where  a  bill  is  granted  in  se- 
curity, it  does  not  require  to  be  duly  negotiated  like  other 
bills,  in  order  to  preserve  the  right  of  the  person  who  holds 
it  to  insist  for  the  original  debt,  in  security  of  which  the 
bill  was  granted ;  if  the  bill  given  in  security  is  paid,  the 
debt  is  of  course  extinguished  to  the  amount  of  that  pay- 
ment ;  but  if  the  bill  given  in  security  is  not  paid,  the  debt 
remains  still  due,  and  it  does  so  though  the  holder  of  the 
bill  in  security  has  taken  no  step  whatever  to  operate  pay- 
ment.    This  has  been  found  by  repeated   decisions: — In 
particular,  it  was  decided  to  be  the  law  in  the  case  of  Alex- 
ander t;.  Gumming,  3d  Jan.  1758 ;  in  which  case  it  was 
found  that  where  a  bill  is  granted  not  in  solutum  of  a  debt, 
'but  only  in  security,  the  endorser  was  still  liable  on  the  ori- 
ginal ground  of  debt,  though  the  holder  of  the  bill  had 
taken  no  step  whatever  to  recover  payment  of  the  bill  given 
him  in  security.     The  same  doctrine  was  held  to  be  law  in 
the  still  later  cases  of  M*Kinnon  v.  Garroch,  1st  Feb.  1775 ; 
Glass  V.  Kellie,  26th  Nov.  1776;  Pringle  v.  Keltic,  11th 
Feb.  1777 ;  and  M*Ausland  v,  Hamilton  and  Co.  27th  Nov. 
1779. 

Had  the  bill  of  Ross  and  Batler  been  taken  in  solutum  of 
the  debt  owing  by  the  appellants,  the  case  would  have  been 
different.  But  a  novatio  debiti  is  never  to  be  presumed ; 
and  in  this  case  there  is  no  room  for  presumption,  as  the 
fact,  that  the  bill  upon  Ross  and  Butler  was  taken  merely 
as  an  additional  security  for  the  bill  in  which  the  appellants 
were  bound,  is  proved  not  only  by  the  terms  of  the  receipt 
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granted  by  Ludwell  and  Scott  to  Gomberland  Wilson,  but       1794. 
by  this  circumstance  of  real  evidence,  that  both  the  original    — — ' 
bill,  and  the  bill  drawn  upon  Ross  and  Butler,  remained  in    ^^^^^     ^* 
the  possession  of  Ludwell  and  Scott.    Whether  Ludwell    goats,  &c. 
and  Scott  took  any  steps  to  recover  payment  of  this  bill 
(original  bill)  the  respondents  cannot  tell ;  but  it  is  certain 
that  from  the  moment  that  Ludwell  and  Scott  took  the  bill 
in  security,  which  they  did  without  any  authority  from  the 
respondents,  repeated  letters  were  written  by  the  respond- 
ents, during  the  course  of  two  years,  urging  Ludwell  and 
Scott  to  recover  payment  of  the  bill  from  Ross  and  Butler, 
and  urging  them  to  procure  payment  of  the  debt  in  ques- 
tion.   Whether  Ludwell  and  Scott  took  any  steps  to  that 
purpose,  it  is  immaterial  to  inquire,  because  it  was  not  in- 
cumbent upon  the  respondents  to  make  a  single  demand 
upon  Ross  and  Butler  to  pay  the  bill  which  they  had  grant- 
ed ;  for  it  is  clearly  contrary  to  law,  to  say  that  if  a  credi' 
tor  does  not  pursue  a  cautioner  or  surety  for  a  debt,  he  is 
not  to  be  allowed  to  make  a  demand  upon  the  principal  ob- 
ligant :  That  a  creditor  cannot  distress  a  surety  without  dis- 
cussing the  principal  is  established  law  ;  but  to  reverse  the 
rule,  and  to  say  that  a  creditor  must  discuss  the  cautioner, 
or  lose  his  claim  against  the  principal  obligant,  is  a  doctrine 
that  was  never  heard  of  before.    As  Ross  and  Butler  were 
merely  sureties  for  the  appellants,  it  is  impossible  to  con- 
ceive upon  what  ground  the  fact  of  the  respondents  not 
having  prosecuted  the  sureties  while   they  were  solvent 
ought  to  have  the  effect  of  liberating  the  appellants*    On 
these  grounds,  and  in  particular  also  of  the  precise  terms  of 
the  receipt,  which  expressly  stipulated  that  the  acceptors 
and  endorsers  of  the  old  bill  were  to  remain  bound,  the  in- 
terlocutor of  the  Court  of  Session  ought  to  be  affirmed. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  reversed, 
and  that  the  defenders  (appellants)  be  assoilzied. 

For  Appellants,  •/•  Anatruther^  Wm.  Adam. 

For  Respondents,  W.  Grants  Ar.  Campbell^  Wm,  TaiL 

NoTB. — It  18  stated  in  Morison  (1620)  that  this  case  was  reversed  on 
the  same  principles  as  those  decided  in  Sir  J.  Murray  i;.Gro8set,16th 
Feb.  1762,  House  of  Lords,  17th  March  17^3  ;  ante  vol.  ii.  p.  81 ; 
namely,  that  a  bill  given  in  security  was  not  exempted  from  the  strict 
mles  of  negotiation.     Vide  also  Professor  Bell's  Com.  vol.  i.  p.  425. 


334  CASBS  ON  APPEAL  FROM  SCOTLAND. 

1794. 


ADDISON,  &c.  Addison  &  Sons,  Owners  of  the  Whaler  Ship)  ^ppeHanto  / 
V.  Caledonia  of  Borrowstonness,  -  ) 


ROW. 


Wm.  Row  of  Newcastle,  Owner  of  the  Whaler)    u^,,.,^^^/ 
Ship  PriBcilla,  -  -  .        }J««P'«^- 

House  of  Lords,  3d  March  1794. 

Propbbtt — ^FiBST  Possessor — Rulb  in  Wbalb  Fishing. — ^Held 
it  to  be  a  settled  point,  that  a  whale  being  stniek,  and  afterwards 
getdng  loose,  is  the  property  of  the  fint  striker  who  continues  &rt 
until  she  is  killed ;  and  that,  from  the  eridence  in  this  case,  it  ap- 
peared that  the  whale,  when  struck  with  the  harpoon  of  the  appel« 
lants'  ship,  had  got  free  from  the  harpoon  of  the  respondent's,  and 
therefore  that  the  whale  belonged  to  the  appellants. 

This  was  a  dispute  about  the  property  of  a  whale  be- 
tween the  owners  of  the  whaling  ship  Caledonia,  and  the 
owners  of  the  Priscilla,  both  engaged  in  the  whale  fishery 
at  Dayies  Straits. 

Wm.  Row's  ship  Priscilla,  commanded  by. Captain  Frank, 
was  the  first  striker,  and  brought  action  before  the  Admiral- 
ty Court  in  Scotland  against  Addison  and  Sons,  the  owners 
of  the  Caledonia,  who  were  the  takers  of  the  fish.  The 
Judge  Admiral,  after  a  proof,  sustained  the  defences  found- 
ed on  the  fish  being  a  loose  fish  at  the  time  the  Caledonia's 
boats  came  up  and  struck  her  with  the  second  harpoon. 
But  of  this  sentence  the  respondent  brought  a  reduction 
and  declarator,  setting  forth  the  following  facts :  That  both 
vessels  being  engaged  in  the  whale  fishing,  the  Caledonia's 
boats  harpooned  and  got  fast  to  a  fish  on  the  27th  May  1789, 
near  to  where  the  Priscilla  then  lay,  whereupon  Frank,  the 
captain  of  the  latter,  ordered  out  his  boats  manned  to  assist 
the  Caledonia  in  killing  the  fish.  Accordingly,  when  the 
whale  came  up  to  blow,  after  being  struck,  it  was  harpoon- 
ed a  second  time  by  the  Priscilla's  boats,  by  which  means 
the  fish  was  killed,  and  became  the  property  of  the  Caledo- 
nia, the  first  striker.  The  captain  of  the  Caledonia,  in  re- 
turn for  the  gratuitous  assistance  so  rendered,  promised  the 
.  captain  of  the  Priscilla  that  when  be  got  fast  to  a  fish,  he 
would  render  the  same  assistance  in  return  during  the  sea- 
son. 

Accordingly,  two  days  after  this  (29th  May)  the  Friscilla'e 
boats  struck  a  whale,  which  immediately  took  down,  and. 
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on  hoisting  his  signal  to  the  other  boats  and  vessels  of  his       ^'^* 
being  fast,  the  defender,  James  Pottinger,  captain  of  the  j^pj-igo^  &c. 
Caledonia,  lowered,  manned,  and  ordered  out  four  boats  to  v! 

assist  the  Priscilla  in  killing  the  fish :  That  while  the  boats       ^o^* 
were  on  the  watch  for  the  rising  of  the  fish,  she  came  up  to 
the  surface,  after  being  three  quarters  of  an  hour  down,  at 
a  great  distance,  and  in  a  different  direction  from  what  was 
expected,  and  nearer  to  the  Caledonia   than  anj  of  the 
boats,  with  the  Priscilla's  harpoon  sticking  in  her  back, 
blowing  very  hard  and  thick  as  a  wounded  fish,  and  lay 
on  the  water  sometime,  whereupon  two  other  boats  were 
let  down,  manned,  and  ordered  out  from  the  Caledonia,  in 
one  of  which  William  Bobertson,  mate,  acted  as  harpooner, 
who  rowed  up  to  the  fish,  and  struck  a  harpoon  into  her, 
after  which  she  again  took  down,  at  which  time  the  line  of 
the  Priscilla^s  boat  seemed  fast,  as  the  boat^s  crew  continued 
to  let  it  out,  when,  in  a  few  minutes  thereafter,  it  appeared 
loose,  and  came  home  :  That  when  the  fish  again  came  to 
the  surface,  she  was  struck  with  a  third  harpoon  from  the 
Priscilla's  boat,  and  from  a  boat  belonging  to  the  ship  Kitty, 
and  was  killed  ;  yet  notwithstanding  this,  and  in  breach  of 
his  promise  of  assistance,  and  on  pretence  that  the  fish  was 
a  loose  fish  at  the  time  the  Caledonia's  boats  struck  her,  the 
whale  was  taken  possession  of  and  cut  up  by  the  captain  of 
the  Caledonia,  against  the  remonstrances  and  prior  claim  of 
the  Priscilla :  That  the  line  attached  to  the  Priscilla's  har- 
poon struck  first  into  the  fish  had  the  appearance  of  being 
cut  cross-over  with  a  sharp  instrument  near  the  spUce,  and 
almost  close  to  the  hose  for  the  shaft  used  at  striking  the 
harpoon  into  the  fish ;  that  this  must  have  been  done  by 
Robertson  with  the  intention  of  defeating  the  Priscilla^s 
right  of  first  striker.    In  defence,  the  appellants  admitted 
the  facts  as  to  the  promise  of  assistance,  but  stated  that  this 
only  extended  to  a  fast  fish,  but  positively  denied  that  when 
the  Caledonia's  boats  came  up  that  the  fish  was  fast :  On 
the  contrary,  finding  that  the  fish  had  got  loose,  he  har- 
pooned it  on  his  own  account,  in  virtue  of  the  practice  and 
law  prevailing  in  all  such  fisheries.     That  the  fact  of  the  fish 
being  a  loose  fish  was  supported  by  many  presumptions ; 
1.   From  the  unexpected  turn  the  whale  took;    2.  From 
the  great  distance  to  which  it  ran  from  the  Priscilla's 
boats,  nearly  ten  lines,  whereas  the  Priscilla's  rope  was  no 
longer  than  five  lines  in  length ;  and  offered  to  prove  that 
she  was  a  loose  fish  at  that  time. 
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1794.  A  proof  was  ordered  to  both  parties,  which  was  conflict" 

ing  in  its  nature  ;  the  crew  of  the  Caledonia'^s  boats  depos- 


— ^   —   —  _^  —  _  _  _-  —   —   _  —  _    _____     _     _      ^ 

ADDISON,  &c.  jjjg  |,jjj^|.  ujjQ  ggjj  ^j^g  loose,  and  detached  from  the  harpoon, 

Eow.       although  the  harpoon  still  remained  fast  in  its  body  :  That 
at  this  time  the  whale  was  ten  lines  from  the  Priscilla's 
boat  which  had  first  harpooned  it :  That  immediately  there- 
after the  fish  went  down,  dragging  their  line  along  with  it. 
They  also  proved,  by  a  great  many  witnesses  experienced 
and  employed  in  whale  fishing,  the  practice  in  the  Green- 
land and  Davies  Straits  fisheries  to  be,  that  when  an  assist- 
ing ship  finds  the  whale  loose,  if  he  strikes  and  follows  np 
the  chase  until  he  kill  her.  the  fish  belongs  to  him ;  bat,  if 
the  harpoon  of  the  ship  who  struck  the  whale  first  be  found 
in  her  after  she  is  loose,  and  they  can  prove  that  the  line 
was  cut  by  the  harpoon  of  the  second  ship  who  strikes  into 
her,  the  fish  will  belong  to  the  ship  which  first  struck  ;  bat, 
if  they  cannot  prove  that  the  harpoon  of  the  second  ship 
cut  the  line,  then  the  fish  belongs  to  the  second  or  assisting 
ship :  and)  finally,  that  the  whale  commonly  belongs  to  the 
first  striker  whose  boat  or  line  continues  fast  until  the  fish 
is  killed.     That  the  line  may  be  cut,  and  sometimes  is  cut, 
by  running  through  foul  ground,  by  rubbing  on  the  ice,  or 
being  cut  against  a  rock.    On  the  other  hand,  the  (pursuer) 
respondent,  besides  objecting  to  the  credibility  of  the  appel- 
lants' evidence,  consisting  chiefly  of  Robertson,  the  har- 
pooner,  and  his  boat's  crew,  (Robertson  was  charged  with 
being  guilty,  in  a  former  case,  of  cutting  the  line,  where,  in 
consequence,  the  fish  was  divided  between  the  two  vessels), 
he  proved,  1.  That  the  whale  was  fast  to  the  Priscilla's 
boat  at  the  time  she  was  struck  a  second  time  by  Robertson 
—that  after  being  struck  by  Robertson  she  ran  out  line  from 
the  Priscilla's  boat  to  the  extent  of  30  or  40  fathoms,  a  fact 
inconsistent  with  the  supposition  of  her  being  a  loose  fish 
when  Robertson  so  struck.     2.  That  the  foreganger  of  tbe 
Priscilla's  harpoon,  which  was  afterwards  discovered  to  be 
loose,  had  the  appearance  of  being  cut  by  a  sharp  instru- 
ment close  by  the  splice,  instead  of  being  broken  accident- 
ally.    3.  That  Robertson  had  been  guilty  before  of  catting 
out  the  harpoons  and  lines,  in  order  to  found  such  claims. 
4.  The  promise  to  assist,  and  that  on  this  occasion  thej 
were  only  performing  that  promise,  and  not  with  the  view 
of  interfering  as  they  afterwards  did  with  their  wounded 
fish,  ought  to  silence  their  claim.     One  of  their  own  wit- 
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nesBea  belonging  to  the  first  foar  boats,  deposed  that  they       I7d4. 
were  ordered  to  go  and  assist  in  killing  the  fish. 


The  general  argument  of  the  appellant  was,  that  by  the  ^^^^^*  ^^' 
general  principles  of  law,  actual  apprehension  was  necessary        eow. 
to  secure  the  property  of  animals,  ferae  naturae  ;  and  con- 
sequently, the  moment  the  Priscilla's  harpoon  got  loosOi  the 
fish  became  the  proper^  of  the  first  that  should  afterwards 
strike. 

The  respondent  maintained  that  this  did  not  follow,  if  the 
fish  has  been  already  harpooned,  and  still  in  pursuit :   That 
some  weight  and  effect  were  due  to  the  first  harpooni  and 
some  right  to  the  first  wounder :  That  if  the  wound  is  such 
as  must  force  the  fish  to  seek  the  shore,  or,  as  in  this  case, 
the  harpoon  remains  fast  in  the  fish,  she  belongs  to  the  first 
wounder :  That  this  is  the  modem  rule  of  acquiring  property 
in  fera^  naturoie :  And  though  in  an  early  state  of  society 
the  occupancy  or  actual  apprehension  and  detention  of  a 
wild  animal,  might  appear  necessary  to  constitute  a  claim  of 
property,  yet  when  the  idea  of  property  came  to  be  better 
noderstood,  a  slighter  connection  was  deemed  sufiicient, 
and  property  was  more  considered  an  act  of  the  mind :  l,  4^  i<it.  1 
That  though  a  difference  subsisted  among  the  Roman  law-  l  §  6,  De>cq. 
yers  upon  the  question :  Whether  the  wounding  of  a  wild   '®''  ^^"' 
animal  did  not  create  a  latent  property  so  long  as  the  pur- 
suit was  continued  ?    Yet  it  seemed  to  be  agreed  by  later 
authors,  that  it  was  unlawful  for  any  person  to  interfere  with 
another  in  the  pursuit  of  the  animal  that  had  been  once 
wounded,    especially  where  the  wounding  was  attended 
with  the  apprehension  of  the  animal  by  getting  fast  to  it, 
though  afterwards  got  loose,  and  a  wound  which  would  ne* 
cessarily  lead  to  its  capture :  That  at  all  eyents  the  Cale- 
donia's crew  were  barred  from  claiming  the  fish  in  conse- 
quence of  their  promise  of  assistance,  even  supposing  the 
Priscilla's  foreganger  had  been  accidentally  broken  previous 
to  her  being  struck  by  Robertson. 

The  Lord  Ordinary,  of  this  date,  found,  <<  That  under  all  Not.  13,1792. 
**  the  circumstances  of  this  case,  the  whale  libelled  must,  in 
justice,  be  considered  to  have  been  the  property  of  the 
owners  of  the  ship  Priscilla ;  and,  in  respect  thereof,  sus- 
'*  tains  the  reasons  of  reduction ;  and  finds  that  the  defend- 
**  ers  must  account  to  the  pursuers  for  the  full  value  of  the 
*'  said  whale :  but  in  respect  that  the  parties  have  not  hither- 
"  to  been  heard  upon  the  amount  thereof,  remit  to  enquire 
"  into  this." 

VOL.  III.  2 


cc 
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1794.       On  reclaiming  petition  the  Court  adhered.* 

"         Against  these  interlocutors    the    present   appeal    was 

BOW.  Pleaded  for  the  Appellants. — Upon  all  the  principles  of 

Nov.  27,17  2-2^^  which  govern  such  cases,  and  upon  the  usagd  and  cus- 
tom of  the  fishery  in  Greenland  and  Davies  Straits,  the  pro- 
perty of  the  whale  is  the  appellants,  the  owners  of  the  Ca- 
ledonia. Because,  1.  Although  the  Priscilla's  boat  and  crew 
first  struck  the  fish,  and  she  immediately  went  down^  and 
was  below  three  quarters  of  an  hour,  taking  an  unexpected 
turn  or  direction,  and  rose  at  a  great  distance  from  the  boat 
that  struck  her ;  yet,  as  it  was  equally  well  proved,  when 
she  again  rose  to  the  surface,  nearer  to  the  Caledonia  than 
any  of  the  other  boats,  the  foreganger  of  the  Priscilla's  har- 
poon was  broken,  and  the  fish  a  loose  fish,  whereupon  the 
Caledonia's  crew  having  struck  into  her,  and  continued  fast 
until  she  was  killed,  the  fish  by  law,  and  by  the  established 
custom  and  usage  of  the  fishery,  was  the  property  of  the 
Caledonia.  Because,  2.  This  being  the  rede  as  to  a  fish 
struck  with  the  harpoon  from  whose  line  she  has  got  loose, 
the  whole  doctrine  as  to  the  first  wounder  of  the  fish  having 
a  right  of  property  in  it  goes  for  .nothing ;  because,  3.  It  is 
proved  that  the  line  which  the  Priscilla  had  on  board  of  her 
striking  boat  was  only  four  lines  and  a  half,  while  it  has 
been  proved,  that  when  she  rose,  after  being  under  water, 
she  was  more  than  ten  lines  from  the  boat,  which  at  once 
proves  that  the  fish  was  a  loose  fish,  and  that  the  line  had 
been  cut  by  the  ice  or  the  rocks,  which  is  further  confirmed 
by  the  difficulty  in  hauling  in  the  lines,  it  having  taken  the 


*  Opinions  of  Judges : 

LoKD  President  Campbell. — '*  This  is  a  question  about  the 
property  of  a  whale.  In  my  opinion  the  interlocutor  is  right.  Tlie 
general  rule  ist  that  game  belongs  to  the  first  occupant,  being  natu- 
rally res  nulUus.  But  if  I  once  seize  upon  the  animal,  and  it  breaks 
away  from  me,  and  I  still  continue  in  pursuit,  I  do  not  thoebj  lose 
my  right  as  first  occupant,  so  long  as  there  are  hopes  of  recoTering 
it.  See  title  in  Pandects,  ^^  De  Acquirendo  Rerum  Dominio,  Lib.  zfi. 
tit.  1 .  There  is  no  custom  proved  which  can  derogate  fi:om  tiiia  gene- 
ral principle.  The  specialities  are  in  favour  of  the  pursuers.  The 
boats  of  the  Priscilla  would  have  taken  the  whale  if  the  Caledonia 
had  never  interfered.  Robertson's  testimony  is  contradicted  in  some 
particulars  by  the  defender's  own  witnesses." 

President  CaaipbelFs  Session  Papers,  vol.  67* 
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crews  of  five  boats  to  do  so,  from  being  entangled  with  the       1794. 
ice  or  rocks  at  the  bottom;   because^  4.  There  is  positiye    ■ 


evidence  that  the  foreganger  was  seen  broken  before  the  addisow,  &c. 
Caledonia's  boat  came  up,  so  that  the  fish  conld  not  be  fast,  bow. 
as  is  alleged,  at  the  time  its  crew  struck  into  her ;  and  be- 
cause, 5.  As  to  the  promise  of  assistance,  that  was  amply  re- 
deemed, by  its  being  admitted  by  the  Caledonia's  crew 
that  his  first  four  boats  were  sent  out  immediately  upon  ob- 
serving a  signal  of  a  fast  fish  from  the  Priscilla's  boat,  to 
render  assistance  in  killing  her;  but  the  fish  having  rose 
very  near  the  Caledonia,  and  it  appearing  a  loose  fish,  he 
manned  two  more  boats,  and  harpooned  her  as  a  loose  fish : 
That  his  promise  of  assistance  ceased  the  moment  he  saw 
the  fish  loose,  as  upon  that  event  a  new  right  arose  to  him, 
and  as  his  promise  never  extended  beyond  assistance  in  kill- 
ing a  fast  fish,  and  not  to  finding  fish  for  the  respondent, 
the  fish  was  the  property  of  the  appellant. 

Pleaded  far  the  Reepandent. — ^The  appellants  have  failed 
in  proving  that  when  the  Caledonians  boat  came  up  the 
whale  was  a  loose  fish  before  she  was  struck  by  Robertson, 
their  harpooner,  a  second  time ;  but  as,  on  the  contrary, 
there  ia  the  strongest  possible  reason  to  believe  that  the 
foreganger  of  the  Priscilla's  harpoon  was  cut  designedly  by 
the  Caledonia's  crew,  the  whale  was  the  property  of  the 
Priscilla.  Even  supposing  the  foreganger  to  have  been 
broken  by  accident,  and  the  fish  a  loose  fish,  yet  as  it  is 
clearly  proved  the  fish  was  so  wounded  and  disabled  that 
she  might  have  been  killed  by  the  Priscilla's  crew  without 
any  aid  whatever ;  and  as  the  Priscilla's  crew  were  in  pur- 
suit, it  was  contrary  to  the  principles  of  law,  and  the 
practice  of  the  fishing,  for  the  crew  of  the  Caledonia  to  inter- 
fore,  escept  for  rendering  assistance.  That  the  promise  in 
particular  bound  them  to  this  course,  and  the  asastance 
being  rendered  after  the  fish  was  struck  by  the  first  harpoon, 
they  were  barred  by  their  covenant  from  taking  advantage, 
even  if  the  fish  was  loose  when  Robertson  came  up. 
After  hearing  counsel, 

'*  Lord  Thurlow  : 

^<  My  Lords, 

"  It  is  a  settled  point,  that  a  whale  being  stmck,  and  afterwards 
getting  loose,  is  the  property  of  the  next  striker  who  continues  fast 
till  she  is  killed ;  and  the  special  circumstances  relied  on  by  the  re- 
spondent, could  not  vary  the  general  rule.    This  was  a  mere  ques- 
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1794.       tion  of  feet,  Whether  the  whale  in  question  was  loose  or  had  got 
-'— «-    free  from  the  harpoon  of  the  respondent's  ship  when  stnick  by  the 


cAMPBBu.^.  appellants  ?    Earing  gone  carefully  orer  the  whole  evidence,  I  am 
^'     &c  ^^^  ^^  ^  ^J*  ^^  ^®  evidence  of  the  fish  being  loose  at  that 
'  time  preponderated  orer  that  giyen  on  the  part  of  the  respondent ; 
and  therefore  I  more  to  rererse  the  judgment  of  the  Court  of  Ses- 
sion, and  affirm  that  of  the  Judge  Admiral." 

The  LoBD  Chamcellob  concurred  with  Lord  HuizIow  in  this 
judgment 

It  was  ordered  and  adjudged  that  the  interlocatora  be  re- 
versed;  and  that  the  reasons  of  reduction  of  the  sen- 
tence of  the  Judge  Admiral  be  repelled. 

For  Appellants,  F.  Erskine^  W.  Grant. 
For  Respondent,  Sir  J.  Scott^  J.  AnstrtUher. 

Note. — This  appears  to  be  the  case  noticed  by  Professor  Bell, 
and  in  Iror/s  Erskine  (note),  under  the  name  of  Rose,  24th  Not. 
1792.  Vide  Ersk.  b.  ii.  tit.  1,  §  11,  note.  BeU's  Pr.  §  1289,  and 
Illus.  Tol.  i.  p.  374. 


John  Campbell  and  Another,  Underwriters,   Appellants ; 
Francis  Russell  and  Co.,  Saltcoats,  Respondents. 

House  of  Lords,  4th  March  1794. 

Insurance — Gomcbalmbnt — Deviation. — Held,  where  a  Tessd 
was  insured  on  her  Toyage  home  from  a  foreign  port,  that  the 
concealment  of  two  letters  of  adrice,  which  represented  the  ressel 
to  be  unseaworthy,  and  weakly  manned,  and  that  she  had  been 
boarded  in  a  sinking  state,  were  facts  material  to  the  risk,  and 
not  having  been  communicated,  the  policy  was  voided.  Also, 
that  the  delay  of  the  vessel  at  Elsinore  and  Stromness  amounted 
to  deviation. 

The  brigantine  Russel,  belonging  to  the  respondents,  be- 
ing then  at  Stockholm,  and  loading  iron  there  for  Dablin, 
the  captain  wrote  home  of  his  being  clear  and  ready  for  sea ; 
and  in  another  letter  to  the  same  effect,  without  making  any  al- 
lusion to  insurance.  Afterproceedingtosea,theve8sel  encoun- 
tered a  storm,  and  put  into  Airtholm,  near  Elsineur,  in  a 
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Binking  state.    She  had  been  seen  at  sea  by  captain  Slater       1794. 
bound  for  Elsineur,  who,  on  arriving  there,  reported  her,  upon 


which  Mr.  Scott  wrote  a  letter  to  the  respondents,  stating,  caiifbell,&c. 
that  captain  Slater,  on  boarding,  found  the  Tessel  sinking,  the  buss^l,  &c. 
crew  exhausted  with  fatigue,  working  at  the  pumps,  and 
that  she  was  weakly  manned,  two  of  her  men  haying  left  her 
at  Stockholm.  This  letter,  together  with  two  others  from 
the  captain,  were  concealed  from  the  underwriters,  to  whom 
the  respondents  applied  to  effect  an  insurance  on  the  ves- 
sel for  £700.  Two  of  the  letters  from  the  captain  mere* 
I7  referred  to  the  sinking  state  of  the  vessel — to  his  narrow 
escape,  and  to  his  making  preparation  to  repair  her,  and 
again  proceed  to  sea.  He  advised  insurance,  if  it  could  be 
got,  but  seemed  to  doubt  it.  His  last  letter,  dated  30th 
September,  from  Airtholm,  stated  that  she  would  be  clear 
for  sea  in  fourteen  days,  and  again  advised  insurance.  The 
following  was  the  respondents'  order  for  insurance  : 

''  Saltcoats,  26th  Sept.  1789. 

"  Mr.  Hugh  Brown, 

"  Sir, — ^When  at  Greenock,  you  will  please  get  £700  ster* 
"  ling  insured  on  the  brigantine  Russel,  captain  Eirkwood, 
"  valuing  the  vessel  at  £800 ;  the  vessel  having  sprung  a 
''leak  in  a  gale  of  wind,  has  put  in  there  to  get  the 
"  leak  stopped,  and  is  to  heave  the  vessel  down,  having  dis- 
"  charged  his  cargo  by  his  letters  to  us,  dated  30th  ult.,  and 
"  expects  to  be  clear  for  sea  in  fourteen  days.  We  expect 
*'  you'll  get  her  insured  at  the  common  premium,  at  and 
''  from  Aiitholm  to  Dublin. — We  are, 

"  Francis  Russell  &  Co.'' 

The  vessel  was  bsured  accordingly.  In  the  course  of  the 
voyage  she  put  into  Elsineur,  to  get  more  men  and  provi- 
rioDfl.  She  left  that,  and  put  into  Stromness,  from  which 
advices  were  receiyed ;  but  on  her  voyage  from  thence  to 
Dublin  she  was  lost  on  7th  September. 

Action  being  raised  for  the  sum  in  the  policy  before  the 
Judge  Admiral ;  and  decree  being  obtained  therein  on  the 
9tb  July  and  13th  September  1790,  this  decree  was  brought 
under  the  review  of  the  Court  of  Session  by  suspension. 

In  the  letters  aUuded  to  from  the  captain  were  the  follow** 
ing  passages :  23d  Sept.  "  I  determine  to  leave  20  tons  of 

iron  behind  us  at  Elsineur,  for  fear  of  being  wintered  on 

the  coast  of  Norway,  which  will  attend  to  a  great  expense. 
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1794.       "  If  you  could  cover  the  vessel  from  Stockholm  would  be 

"  better."     24th  Sept.  he  writes,  **  But  I  hope  you  have  in- 
CAMPBELL,    . ,,  gjjijj.j.g^j  jjgj,     jf  ^^^^  J  jj^^p  yQ^'lJ  endeavour  to  do  so.*'— 

RUS8BLL,  &c.  **  I  think  there  is  no  risk  of  getting  the  vessel  enshurred,  as 
**  you  have  advice  from  Stockholmi  but  that  I  leave  to  your 
"  judgment."  30th  Sept.  "  I  wrote  you  on  our  arrival  here, 
'*  and  likewise  3  letters  from  Stockholm,  which  I  hop  you 
''  have  enshurred  the  vessel  from  Stockholm." 

From  these  expressions  the  appellants  contended  that  it 
was  Kirkwood's  intention  to  make  a  fraudulent  insurance, 
and  their  concealment,  therefore,  was  material — that  had 
they  known  that  the  captain  was  so  devoid  of  honest  princi- 
ples as  to  insure  a  vessel  after  a  loss  had  been  sustained, 
they  would  not  have  underwritten  the  policy,  and  this  fact 
being  material  to  the  risk,  and  being  concealed  from  them, 
voided  the  policy.    The  intention  too,  of  leaving  part  of  her 
cargo  behind,  proved  beyond  doubt  that  the  vessel  was 
either  overloaded,  or  so  disabled  as  to  be  unfit  to  bring  it 
home.    That  the  leaving  it  there  would  occasion  a  delay  of 
the  vessel,  and  every  delay  of  the  vessel  proceeding  on  her 
voyage,  occasions  additional  risk.     She  was  to  be  ready  for 
sea  in  l4  days,  according  to  the  last  advice,  whereas  she 
was  not  clear  for  sea  for  10  days  longer ; — another  cause  of 
delay  stated  in  the  letter  of  30ch  was,  that  she  **  was  in 
**  danger  of  being  stopped  till  the  expense  of  repairs  were 
^^  paid  up."  And  yet  the  letter  containing  all  these  facts,  ma- 
terial to  the  risk,  was  concealed.   2.  But  Mr.  Brown's  letter, 
written  by  Mr.  Scott  for  him  from  Elsineur,  apprising  of 
captain  Slater  having  made  up  with  the  Russel  at  sea,  and  of 
having  boarded  her  in  a  sinking  state,  and  also  that  part  which 
acquainted  him  with  the  fact  of  her  being  weakly  manned, 
two  of  her  crew  having  left  her  at  Stockholm,  were  sup- 
pressed.   Before  she  sailed  from  Airtholm  on  the  voyage 
insured,  another  of  her  men  fell  sick,  and  she  proceeded 
from  that  place,  and  on  the  voyage  insured,  with  only  one 
man  to  .supply  the  place  of  these  three;   and,  3.   That 
there  was  deviation  from  her  voyage.      That  instead    of 
having  proceeded  direct  to  Dublin,  she  put  into  Elsineur, 
and  for  the  purpose  of  procuring  additional  seamen  to  navi* 
gate  the  vessel,  and  other  necessaries,  and  remained  there 
36  hours.     Therefore,  on  three  grounds,  1st.  On  conceal* 
ment ;  2d.  Of  the  vessel  being  improperly  manned  and  on- 
seaworthy  ;  and,  3d.  Deviation, — the  policy  was  void. 
Dec,  15,1790'     The  Lord  Ordinary  (Lord  Justice  Clerk),  of  this  date' 
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BQspended  the  letters  simpliciter;  and»  on  representations       1794. 
against  this  interlocator,  his  Lordship  adhered  :    Of  these    — — ^ 


dates  respectively.    But,  on  reclaiming  petition  to  the  Court,  cajipbell,&c. 
these  interlocutors  were  altered,  and  the  suspenders  found  russell  &c. 
"  liable  in  payment  to  the  pursuers  of  the  sums  annexed  to  I>ec.  24,1790. 
*'  their  respective  names  in  the  policy  of  insurance  founded  ^*y  17  [792 
"  on,  with  interest."* 

And,  on  reclaiming  petition,  the  Lords  adhered.  jone  5, 1792. 

Against  these  interlocutors    the    present   appeal    was 
brought. 

Pleaded  for  the  Appellants. — ^Fair  dealing  and  representa- 
tion, and  full  disclosure  of  every  circumstance  material  to 
the  risk,  are  inseparable  and  essential  conditions  of  the 
contract  of  insurance.  The  underwriters  therefore  ought  to 
be  made  acquainted  with  every  circumstance  known  to  the 
party  proposing  the  insurance,  so  as  to  enable  them  to  judge 
fairly  of  the  proposal,  and  to  say  whether  they  will  insure  or 
not :  Instead  of  this,  the  letter  or  order  of  insurance  abovo 
quoted,  was  all  the  information,  and  every  other  circum- 
stance was  concealed.  1.  The  letters  of  the  captain ;  2. 
The  letter  of  Mr.  Scott ;  3.  The  fraudulent  designs  of  the 
shipmaster,  who  was  likewise  a  part  owner  of  the  vessel;  4. 
The  vessel  being  weakly  manned;  5.  Overloaded,  or  disabled 
from  taking  her  cargo;  and,  6.  Delay  on  proceeding  on 
her  voyage,  so  as  to  increase  the  risk.  That  when  she  sail- 
ed from  Airtholm  on  the  voyage  insured,  she  was  defective 
in  crew,  and  in  want  of  necessaries,  contrary  to  the  implied 
warranty  in  aU  such  contracts.  These  facts  are  proved  be- 
yond doubt.  And  that,  instead  of  proceeding  direct  on  her 
voyage,  she  deviated  therefrom,  and  went  into  Elsineur. 
That,  besides  this  being  a  deviation,  it  established  also  that 
she  had  proceeded  on  the  voyage  without  being  properly 
manned  or  provisioned,  because  the  captain  went  in  there  for 
the  purpose  of  getting  more  men  and  necessaries  for  the  Toy- 
age.    These  circumstances  are  suf&oient  to  void  the  policy. 

*  Opinions  of  Judges : 

LoBD  Pbbsidemt  Campbell. — '^  1.  No  material  concealment. 
The  insurance  was  de  facia  made  in  a  proper  manner  from  Airt- 
holm. Mere  intention  to  do  wrong  not  sufficient  even  if  the  insur- 
ed themselves  had  so  intended.  2.  Clear  eyidence  that  she  was 
sufficiently  manned  upon  the  voyage  insured.  3.  The  circumstances 
of  the  alleged  deviation  not  explained.     Stromness  is  in  the  direct 

COUTBe.*' 

President  Campbell's  Session  Papers,  No.  65. 
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1794.  Pleaded  for  the  Respondents. — The  whole  circamstancefl 

■*'^"""    embraced  in  the  letters  upon  which  the  appellants  found 
cAMPBBLLj&c.  ^j^^j^  chargo  of  concealment  refer  evidently  not  to  the  voy- 
BU8SVLL,  &c.  ftge  insured,  but  to  the  state  of  the  vessel  on  her  passage 
from  Stockholm  to  Airtholm.    The  leakage,  and  the  loss  of 
two  of  her  crew,  referred  to  this  part  of  the  voyage ;  but  it 
is  not  thence  to  be  inferred  that  these  facts  were  material 
circumstances  to  the  voyage  to  be  insured  from  Airtholm  to 
Dublin.     On  the  contrary,  it  was  to  be  presumed,  that  when 
repaired,  she  would  proceed  on  her  voyage,  with  the  proper 
complement  of  men  from  that  place ;  but,  supposing  the 
facts  in  these  letters  were  really  material  to  the  risk,  and 
therefore  believed  to  be  known  by  the  underwriters;  then  it  is 
incontestible  that  all  the  facts  in  these  letters  necessary  to 
be  disclosed,  were  communicated  in  the  order  for  insurance. 
In  that  order,  they  refer  to  the  captain's  last  letter,  30th  Sept., 
the  leakage,  the  discharge  of  the  cargo  for  repairs,  and  that 
she  could  be  ready  for  sea  in  fourteen  days.    The  part  of 
the  letter  not  disclosed,  namely,  leaving  part  of  her  cargo, 
was  a  circumstance  favourable  for  the  underwriters,  and  not 
material  for  the  risk.    And  again,  as  to  her  not  being  soffi- 
ciently  manned  when  she  sailed  from  Airtholm  to  Elsinenr, 
it  is  proved  beyond  doubt  that  she  had  eight  able  seamen 
on  hoard,  and  from  Elsineur,  to  the  place  where  she  was 
wrecked,  she  had  nine,  which  was  more  than  sufficient  for  a 
ship  of  her  burden.    What  has  been  called  a  deviation  from 
the  voyage  by  calling  at  Elsineur,  was  no  more  than  a  neces- 
sary and  indispensable  duty,  namely,  to  pay  the  duties.    It 
was  quite  involuntary  on  his  part,  and  by  it  the  ship  was  not 
detained  thirty-six  hours  on  her  voyage. 

After  hearing  Counsel, 

Lord  Thurlow  said: 

«^  My  Lords, 

*'  With  respect  to  the  concealment,  it  appears  to  me  that  the  let- 
ters in  the  possession  of  the  respondents,  stated  the  leak  to  be  a 
much  more  serious  damage  to  the  vessel  than  the  order  for  insuranoe 
had  communicated.  From  these  letters,  there  could  be  no  doubt  that 
the  vessel  was  overloaded,  and  insufficiently  manned,  all  whidi,  woe 
material  circumstances  in  the  risk,  and  ought  to  have  been  commu- 
nicated to  the  underwriters.  I  also  think  the  delay  at  Elidneur 
and  at  Stromness,  amounted  to  a  deviation.  Therefore,  I  move  that 
the  interlocutor  of  the  Court  of  Session  be  reversed,  and  that  of  the 
Lord  Ord  nary  affirmed*" 
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It  was  ordered  and  adjudged  that  the  interlocutor  com-       1'^* 
plained  of  be  reversed.    And  it  is  farther  ordered  that  .^ 

the  interlocutors  of  Lord  Jasttce  Clerk,  Ordinary  there,         9. 
of  the  15th  and  24th  Dec  1790,  and  11th  March  1791     sTUAaT. 
be  affirmed. 

For  Appellants,  Wm.  Adam,  John  Clerk. 

For  Respondents,  W.  Grant,  Wm.  Tait. 

Note.— Unreported  in  Court  of  Session. 


[M.  1158  et  1236.] 

Messrs.  Nbwnham,  Eybrbtt  &  Co.,     .    .    Appellants ; 

David  Stuart,  Esq.,  Trustee  on  James  >    «     _  ,    . 
Stein's  Estate,  J  Respondents. 

House  of  Lords,  25th  March  1791.* 
House  of  Lords,  10th  March,  1794. 

Hbritable  SscuBrrY — Act  1696,  c.  5 — Indefinitb  Sbcuritt.— 
In  ihe  first  appeal  in  this  cause :  Held,  that  an  heritable  secu- 
ritjygrantedforfuture  advances,  was  of  no  forcefor  sums  advanced 
subsequent  to  the  date  of  the  infeftment.  This  security  for  a  cash 
credit,  consisted  of  an  assignation  and  conveyance  to  a  former 
heritable  security  for  the  sum  of  £12,000,  but  the  estate  vested 
by  that  security  was  assigned  indefinitely,  without  any  mention 
being  made  of  the  extent  of  the  cash  credit,  in  security  of  which 
it  was  so  conveyed  :  Held  in  the  second  appeal,  that  the  secu- 
rity was  of  no  force  or  effect  even  for  the  advances  made  be* 
fore  the  infeftment,  in  consequence  of  its  being  a  security  for 
an  indefinite  amount 

James  Stein  stood  infeft  in  an  annualrent  of  £600^  levi- 
able out  of  the  lands  of  Kincaple,  and  on  that  estate  itself,  ' 
for  security  of  a  principal  sum  of  £12,000,  due  by  virtue  of 
an  heritable  bond,  granted  by  Robert  Stein  of  Eincaple. 

James  Stein  being  concerned  in  the  firm  of  Buchanan 
and  Co.,  merchants  in  Kincardine,  applied  to  .the  appellants, 
banlers  in  London,  for  a  credit  to  the  extent  of  £12,000. 
This  was  agreed  to,  on  condition  of  obtaining  a  conveyance 
of  the  Eincaple  security,  which  was  done  accordingly.  But,  jan  7  178& 
in  the  conveyance,  there  was  no  definite  sum  mentioned,  for 

*  The  first  appeal  in  this  cause,  is  reported  here,  along  with 
the  appeal  which  followed,  after  coming  back  from  the  House  of 
Lords. 
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1794.       which  the  security  was  so  conveyed,  bat  it  stated  that  it  had 
been  agreed,  on  granting  the  same,  that  the  company  in 


iTEWKHAM.&c.  ^jjjgjj  jj,.^  Stcitt  was  concerned,  should  have  a  credit,  or 
sTiTART.     account  current,  to  be  kept  in  the  appellants'  bank. 

I  ^4th  Feb.  '  On  this  the  appellants  were  infeft  on  4th  Feb.  The  ap- 
pellants had  advanced  considerable  sums  before  taking  in- 
feftment,  and  sometime  thereafter  a  sum  was  drawn  from 
this  account  amounting  to  £16,253. 

Mr.  James  Stein  became  bankrupt,  whereupon  the  re- 
spondent, his  trustee,  raised  a  reduction  of  the  above  seeQ- 
rity  and  infeftment,  upon  the  ground,  inter  alia^  That  it  was 
a  security  for  debt  to  be  contracted^  which  was  struck  at  by 
the  act  of  Parliament  1696,  c.  5,  and  made  it  of  no  force 
for  advances  or  debt  contracted  after  the  date  of  the  sasim. 
In  answer,  it  was  admitted  by  the  respondent,  that  the  secu- 
rity must  stand  for  such  sums  as  were  advanced  before  the 

Jan.  24, 1789.  date  of  the  infeftment,  but  not  for  those  sums  advanced  sub- 
sequent thereto.  The  Court  of  Session  reduced  the  con- 
veyance, in  respect  *'  that  the  infeftment  for  security  of 
"  Newnham  and  Co.,  cannot  avail  them  for  any  sums  paid, 
«<  or  obligations  undertaken  by  them  posterior  to  the  4th 
'*  Feb.  1788,  and  appoints  the  defenders  to  give  in  a  state 
**  of  all  sums  paid,  or  obligations  undertaken  by  them,  pro- 
**  vious  to  the  said  date."  On  representation,  the  Lord 
Ordinary  adhered,  16th  June  1789 ;  and,  on  reclaiming  peti- 
tion to  the  whole  Lords,  the  Court  adhered  ;*  and  on  ap- 

No?.  14, 1789.  peal  to  the  House  of  Lords,  their  Lordships  affirmed.  {2bth 
March  nd\). 


*  Lord  President  Campbell  said : — *«  The  evil  meant  to  be 
remedied  by  the  clause  of  the  act  1696^  which  relates  to  securities 
for  future  debts,  was  the  granting  of  securities  without  ralue  actoally 
existing  at  the  time,  but  upon  the  expectation  or  chance  of  value  to 
exist  afterwards.  This  had  sometimes  been  practised,  and  had 
always  been  liable  to  be  used  as  a  cover  for  fraud,  by  enabling  the 
common  debtor  to  deceive  &ir  creditors,  and  collude  with  oonfiden- 
tial  friends,  by  excluding  some,  and  assuming  others,  and  so  ranloDg 
and  preferring  them  at  pleasure. 

**  The  words  of  the  statute  are  clear  and  explicit.  There  is  no 
evidence  that  it  was  occasioned  by  the  case  of  Langton,  (No.  146,  p. 
1054,  Diet),  as  has  been  supposed.  In  that  case,  the  debt  wuft  in- 
definite as  well  as  future.  However,  the  enactment  is  cert^nly  not 
confined  to  that  particular  case.  It  is  broad  and  general,  and  it 
marks  the  futurity  as  the  prominent  criterion. 

*'  The  circumstance  of  a  deed  being  indefinite  as  to  the  suiDi  is 
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On  the  case  coming  back  to  the  Court  of  Session,  the       1794. 
respondent  moved  a  new  ground  of  objection  to  the  deed, 


even  as  to  those  advances  made  prior  to  the  infeftmentf  w*^*^^*  &<5« 
which  was  this,  that  the  conveyance  and  assignation  was     stuabt.    i 

Dot  at  all  mentioned  in  the  act.     Perhaps  it  was  thought  there  was  I4  Nov.  1789. 

the  less  reason  to  provide  a  remedy  for  that  case,  as  an  uncertain 

and  unknown  encumbrance  could  not  be  sustained  even  at  common 

law,  being  inconsistent  with  feudal  prindplesi  and  with  the  security 

of  the  records.    This^  however,  was  for  sometime  a  disputed  point, 

as  appears  from  a  case  in  July  1730.    Creditors  of  Crawford,  ob-  Ist  Feb.  1793. 

served  by  Kaimes  in  his  Dictionary,  vol.  2,  p.  67»  (see  Personal  and 

Real),  where  his  Lordship  mentions  that  it  was  debated,  but  not  de- 

tennined,  whether  clauses  burdening  the  subject  disponed  with  the 

granter's  debts  in  general,  vnthout  mentioning  any  particular  debt, 

rendered  these  debts  real  or  not.    '*  But  thereafter,  it  haying  been 

«  found,  in  appeal  to  the  House  of  Lords,  that  such  general  clauses 

"  create  no  real  burden,  the  Lords  ever  since  have  been  in  use  to 

*'  determine  according  to  the  judgment  of  the  Higher  Court"    The 

cases  here  alluded  to  by  Lord  Kaimes,  are  discovered  from  b.  ii. 

tit  3,  §  50  of  Erskine,  where  the  following  passage  appears : — **  A 

^  clause  charging  the  lands  contained  in  the  grant,  with  the  dis- 

**  ponei^s  debts,  in  general  terms,  without  mentioning  the  names  of 

"  the  creditors,  was,  by  repeated  decisions  in  the  cases  of  the  credi- 

'*  ton  of  Lovat,  Coxton,  and  Kersland,  (see  Personal  and  Heal), 

**  adjudged  to  constitute  a  real  burden  on  the  lands  disponed  in  oon- 

'*  sequence  of  the  right  competent  to  all  proprietors,  of  disposing  of 

<^  their  property  under  such  condition  and  limitations  as  they  shall 

"  judge  proper.     But  Imo  of  those  judgments  having  been  reversed 

"  in  the  House  of  Lords,  the  Court  of  Session  did,  in  July  1734, 

*' Creditors  of  M^Lellan,  (see  Personal  and  Real),  and  by  several 

"  later  decuions,  alter  their  former  rule,  upon  this  principle,  that  no 

"  perpetual  unknown  encumbrance  ought  to  be  created  on  land ; 

'*  because,  the  purchaser  cannot,  by  the  strictest  inquiry,  know  who 

<*  the  creditors  in  that  burden  are,  so  as  by  a  proper  process  to  force 

'<  the  production  of  their  grounds  of  debt,  in  order  to  clear  them  off." 

The  Act  1696,  then,  was  made  not  for  cases  of  uncertainty,  but 
for  cases  of  futurity ;  and  as  to  this  last,  it  could  make  no  difference 
with  regard  to  the  principle  of  the  act,  and  the  possible  mischief 
meant  to  be  provided  against,  whether  the  precise  sum  which  was  to 
be  the  ne  plus  ultra  of  the  contraction,  was  fixed  or  not  Suppose, 
for  instance,  a  man  has  an  estate  worth  £20,000,  and  this  is  the 
extent  of  his  whole  fortune,  although  he  specify  this  sum  in  a  deed, 
there  is  as  much  room  for  abiise,  as  if  no  sum  had  been  named.  He 
might  have  named  £100,000;  but  ought  this  to  be  considered  in  the 
light  of  a  definite  obligation  ? 

^<  It  is  not  necessary  to  subsume  firaud.    The  sole  question  under 
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1794.       inept,  and  good  for  no  part  of  the  sum,  in  respect  that  it 
was  granted  for  an  indefinite  and  uncertain  sum.     It  was 


NBWKHAMj&c.  nug^gred^  that  this  was  an  assignation  to  a  security  in  which 
8TUABT.     the  sum  was  definite,  and  not  a  security  granted  for  an  in- 
definite sum  on  a  land  estate. 

Feb.  1, 1794.  On  report  of  the  Lord  Ordinary,  the  Court  found,  "  The 
"  conyeyance  granted  by  James  Stein  of  the  heritable  bond 
**  granted  by  Robert  Stein  to  him  over  the  lands  of  Kin- 
*'  caple  was  an  indefinite  security,  and  therefore  cannot  be 
^'  sustained  so  as  to  create  a  preference  to  Messrs.  Newnham, 
*^  Everett,  and  Co.,  in  a  question  with  the  other  creditors  of 
**  James  Stein,  and  therefore  reduce,  decern,  and  declare."* 
Against  this  interlocutor  an  appeal  was  brought. 


the  act  is,  Whether  the  security  infer  a  debt  already  existing,  or 
a  debt  to  be  contracted?  The  case  of  Dempster  against  Kinlocb, 
(Rem.  Dec.,  vol.  2,  p.  2d3 ;  voce  Right  in«Secarity),  which  has  been 
mentioned,  was  attended  with  great  difficolty,  on  account  of  tiie  ob- 
ligation which  Dempster  had  undertaken  to  adyance  the  balance  at 
any  time,  upon  requisition  of  forty  days.  Lord  Elchies  signed  with 
some  force,  that  this  was  equal  to  an  actual  advance ;  but  Lord 
Amiston  and  other  judges  obserred,  that  the  other  party  was  not 
bound ;  therefore  no  debt  was  actually  contracted.  The  present  case 
is  attended  with  much  less  difficulty.  Neither  party  ia  bound.  For 
a  cash  credit  may  be  withdrawn  at  any  time. 

*'  In  the  case  of  Neblie,  No.  211,  p.  1154,  there  was  an  absolute 
conreyance,  and  it  was  thought  the  receirer  could  not  be  bound  to 
denude,  till  completely  indemnified.  The  case  of  Bank  of  England 
V.  Bank  of  Scotland,;  Ist  March,  1781,  Fac.  Coll.,  No.  4],  p.  72> 
(voce  Right  in  Security),  was  more  applicable.  The  case  of  Pick- 
ering, No.  212,  p.  1155,  is  in  point. 

'*  There  is  a  peculiarity  in  the  present  case.  The  security  to  Newn- 
ham,  Everett,  and  Co.,  is  indisputably  indefinite.  The  original 
security  of  Robert  Stein  to  James,  was  indeed  definite ;  it  was  fot 
£12,000.  But  the  estate  vested  by  that  security  in  James,  was  by 
him  conveyed  indefinitely,  without  any  mention  of  the  extent  of  the 
cash  credit 

«<  It  appears,  in  fiict,  £16,000  has  been  advanced.  Newnham,  Ere- 
rett,  and  Co.,  therefore,  if  the  security  be  good,  must  rank  for 
£16,000,  to  the  efiect  of  drawing  in  proportion  to  that  sum,  and  not 
in  proportion  to  £12,000.  This  must  form  an  insuperable  objection 
to  the  security." 

IfUerlocutor  Ist  FebruaTy^  1794. 

^  Lord  Presidbnt  Campbell. — ^<  The  sum  is  indefinite ;  see  note 
on  former  case,  14th  Nov.  1789.     The  aigument  in  p.  18^  &c 
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Pleaded  Jar  the  Appellants.— 1.  The  act  1696,  which  has        1794. 
express  relation  to  securities  for  indefinite  sums,  does  not 


strike  against  aach  aecorities.  in  so  far  as  granted  for  soma  <««"«^'<.<^- 
advanced  before  the  date  of  infeftment ;  but  as  to  <<  debts  stuart.  j 
^'  to  be  contracted  after  the  sasine  or  infeftment  following 
''on  the  said  disposition  or  right,  without  prejudice  to 
''the  said  disposition  or  right  as  to  other  debts  as  ac- 
^  cords."  The  plain  inference  and  meaning  of  the  latter 
claose  is,  that,  as  to  debts  contracted  before  the  date  of  such 
sasine  or  infeftment,  the  security  will  be  unquestionably 
and  perfectly  good ;  otherwise,  the  reason  for  fixing  on  the 
date  of  the  sasine,  and  declaring  all  inept  after  it,  but  with- 
ont  prejudice  to  all  contracted  before  it,  would  have  no  in- 
telligible meaning  whatever.  2.  If  good  to  this  extent,  it 
must  be  good  in  all  events  and  circumstances,  and  whether 
the  sum  for  which  it  was  granted  be  definite  or  indefinite. 
Bat  really  and  truly  the  objections  to  it  as  an  indefinite  se- 
cority,  does  not  apply,  because  the  act  as  interpreted  by  the 
decisions  of  your  Lordships,  refers  to  indefinite  securities,  as 
burdens  or  charges  on  land ;  but  this  is  not  the  case  of  a  bur- 
den or  charge  on  the  property,  when  the  possession  is  in  one 
person,  and  the  demand  or  alleged  lien  in  another ;  but  the 
present  is  a  total  conveyance  of  the  property  or  subject  in* 
tended  to  be  the  security,  and  a  complete  change  of  the 
possession,  though  under  reversion.  It  therefore  humbly 
appears,  that  though  an  indefinite  burden  cannot  be  created 
on  landed  estate,  in  form  of  an  heritable  bond,  or  the  like, 
yet  it  does  not  follow  that  an  heritable  bond  or  security, 
with  which  an  estate  stands  already  burdened  to  a  certain 
preciae  extent,  may  be  conveyed  and  assigned  in  security 
of  sums  to  be  contracted  to  an  indefinite  extent 

Pleaded  for  the  Respondent. — The  difiference  between 
heritable  and  personal  estate  in  the  question  at  issue,  is 
obvious,  and  founded  on  the  soundest  expediency  and  policy. 
The  legislature,  for  the  security  of  landed  estates,  on  the  one 
hand,  and  to  prevent  frauds  on  the  public,  on  the  other,  has 
declared  that  no  heritable  securities  for  future  debts  should 
be  effectual.  This  was  done  by  the  act  1696,  which  declares 
all  sach  debts  ineffectual  after  infeftment.    The  appointment 

very  ingenious,  (namely,  that  it  was  an  assignation  only  to  a  secu- 
ritj  in  which  the  sum  was  definite),  but  I  doubt  if  it  be  solid." 

Lord  Justiob  Clbbk.— ^*'  I  cannot  distinguiah  between  a  land 
estate  and  an  heritable  bond.  Impignoration  of  moveables  is  diffe- 
rent, for  the  moveables  are  in  the  creditor's  possession." 
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1794.       of  the  public  registers  woald  be  no  security  if  sach  infeft- 
ments  were  good,  because  it  would  be  impossible  to  know 


KBiTH  the  extent  of  such  burdens  from  the  records.  The  security 
70BBBS  &c.  ^^^®  granted  being  therefore  indefinite,  can  have  no  effect 
whatever  as  a  preference.  2d  The  distinction  taken  be- 
tween burdening  landed  property,  with  an  indefinite  securitj, 
and  conveying  in  security  an  heritable  bond,  which  already 
burdens  a  land  estate  with  a  definite  sum,  is  a  mere  pece 
of  ingenious  refinement.  An  heritable  bond  is  heritable 
property,  and,  in  the  true  sense  of  the  term,  an  heritable 
subject ;  so  that  argument  on  this  part  of  the  case  comes  to 
nothing ;  and  the  appeal  therefore  falls  to  be  dismissed. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 

For  Appellants,  R.  JSZatr,  W.  Grant. 
,    For  Respondent,  Rob.  Dundasy  Joe.  Boswell. 


[M.  2136.] 

Wm.  Keith,  Accomptsint  in  Edinburgh,  Trufr-)    j^y^^sUant  • 

tee  on  Sir  Robert  Maxwell's  estate,  )      ^^ 

Sir  Wm.  Forbes,  Bart.,  Jas.  Hunter  &  Go.      ReepcndenU. 

House  of  Lords,  11th  June  1794. 

Banbikg — Cautiombr — Belief — Correi  Debbndi. — ^Thzee  parties 
became  bound,  conjunctly  and  sereially,  in  a  penonal  bond  finr  the 
Bum  of  £10,000,  borrowed  for  the  use  of  one  of  them :  the  other 
two  being  mere  sureties,  and  haying  bonds  of  relief  granted.  The 
principal  became  bankrupt,  and  nothing  could  be  derived  from  his 
estate.  One  of  the  sureties  also  became  insolrent,  and  the  other 
beiDg  obliged  to  pay  the  whole  debt  Held  that  the  latter  was  en- 
titled to  rank  on  his  co-surety's  estate  for  the  whole  debt  paid  by 
him,  to  the  effect  of  recovering  the  one  half  due  by  him.  Revers- 
ed in  the  House  of  Lords,  and  held  that  he  was  only  entitled  to 
rank  for  the  one  half  of  the  debt,  each  of  them  having  been  in- 
debted as  principal  for  a  moiety  thereof;  and  as  surety  for  the 
other  moiety. 

Sir  Robert  Maxwell  of  Orchardtown,  Bart.,  Patrick  He- 
ron  of  Heron,  Esq.,  and  Robert  Maxwell  of  Cargen,  £«q.. 
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h^d  occasion  to  borrow  money  upon  personal  bondi  to  the       1794, 
extent  of  £10,000.    Sir  Robert  Maxwell  and  Mr.  Heron    


were  mere  securities  for  Robert  Maxwell  of  Cargen  in  this  mmitu 
transaction ;  bat  were  taken  boand,  conjunctly  and  several-  pqi^bbs  &c. 
Ij,  as  principal  obligants,  the  latter  granting  bonds  of  relief 
to  them.  Mr.  Maxwell  of  Cargen  became  bankrupt:  his 
estate  paid  nothing  oyer  paying  preferable  creditors  secured 
thereon.  Sir  Robert  Maxwell's  affairs  also  became  insol- 
vent, and  he  executed  a  trust  deed  to  the  appellant  Keith, 
for  behoof  of  his  creditors.  The  credit  and  stability  of  Mr. 
Heron  was  also  shaken,  but  his  friends,  the  respondents* 
Sir  William  Forbes  &  Co.,  interposed  on  his  behalf^  came 
forward,  and  paid  for  him  the  debt,  they  getting  an  assigna- 
tion to  the  same  from  the  creditors.  The  sum  paid  was 
£6479. 12s.  8d, 

The  estate  of  Sir  Robert  Maxwell  was  sold  by  Mr.  Keith, 
his  trustee,  for  behoof  of  the  creditors,  and  Sir  Wm.  Forbes 
&  Co.  ranked  on*  the  funds  of  this  estate  for  the  whole  debt, 
to  the  effect  of  recovering  one  half  of  the  amount  payable 
bj  Sir  Robert  Maxwell  as  a  co-surety.  Mr.  Keith  refused 
to  rank  for  the  whole,  but  only  for  the  half;  and  thereupon 
action  was  brought  against  him.  It  was  maintained  by  the 
trustee,  Mr.  Keith,  that  Sir  Wm.  Forbes  &  Co.  were  no  bet- 
ter than  trustees  for  Mr.  Heron,  and  that  Mr.  Heron  being, 
together  with  Sir  Robert  Maxwell,  merely  sureties  for  Mr. 
Maxwell  of  Cargen,  each  could  only  have  relief  against  the 
other  to  the  extent  of  one  half  of  the  debt,  which  either 
might  pay  as  surety  for  Mr.  Maxwell, — ^that  aU  therefore 
that  was  due  from  Sir  Robert  to  Mr.  Heron,  was  one  half  of 
the  original  debt,  in  respect  of  his  paying  the  whole,  the 
other  half  having  been  extinguished  by  Mr.  HeroUi  the 
other  co-obhgant,  for  his  own  account,  and  for  which  he  has 
no  relief  against  him,  and  no  right  even  to  rank  upon  it  to 
the  effect  of  entitling  him  to  recover  full  payment  of  his 
debt.  For  the  pursuers  (respondents)  it  was  maintained ; 
— that  they  came  in  the  right  of  creditors,  and  were  entitl- 
ed to  all  the  privileges  of  i^uch.  That  they  were  by  law  en- 
titled  to  come  against  either  of  the  co-obhgants  bound  con- 
jaoctly  and  severally,  or  either  of  their  estates,  and  to  exact 
payment  of  the  full  debt.  And  if  all  or  any  of  the  oUigants 
become  bankrupt,  they  may  insist  to  be  ranked  in  solidum 
upon  any  of  their  bankrupt  estates,  or  upon  all  of  them, 
under  condition  always  of  not  drawing  more  than  full  pay« 
ment  of  their  debt.     Accordingly,  though  law  concedes  this 
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1794.       right  to  a  creditor,  yet  it  does  Dot  overlook  the  interests  of 
co-obligantSy  or  affect  the  relief  inter  se,  because,  although 


KsiTH  Q2I0  co-obligant  pay  the  whole  debt,  and  in  Tirtue  of  his  as* 
FoaBBs,  &e.  signation  from  the  creditors,  rank  for  the  whole  on  the 
estate  of  his  co-obligants,  yet  this  is  only  to  the  effect  of  re- 
coToring  from  him  the  one  half  of  that  debt  which  he  onght 
to  hare  paid.  Therefore  it  follows  in  the  present  case,  tibat 
Mr.  Heron  having  paid  Sir  Robert  Maxwell's  one  half  of 
that  debt,  as  well  as  his  own,  is  entitled  to  rank  on  the 
whole  debt,  to  the  effect  of  recovering  that  one  half.  If 
such  would  have  been  the  right  of  the  original  creditors  in 
these  bonds,  so  must  it  be  the  right  of  the  respondents, 
their  assignee.  Or  if  such  was  the  right  of  Mr:  Heron,  as  one 
of  the  carrei  debendi,  supposing  Sir  Wm.  Forbes  &  Co.  mere 
trustees  for  him,  so  ought  it  to  be  to  the  respondents — that 
once  the  creditor  is  satisfied^  the  next  object  of  the  law  is 
to  adjust  the  rights  of  the  co-obUgants  themselves,  so  that 
payment  of  the  debt  may  be  made  to  fall  equally  on  both ; 
and  that  a  creditor  cannot,  by  an  arbitrary  use  of  his  dili* 
gence,  be  allowed  to  prevent  this  equal  division  of  the  debt 
among*them. 
Feb."8  1792.  ^^  report  to  the  Court,  the  Lords,  of  this  date,  found 
**  the  defender,  William  Keith,  as  trustee  for  Sir  Robert 
"  Maxwell's  creditors,  is  bound  to  rank  Patrick  Heron  and 
**  Sir  Wm.  Forbes  and  Co.,  as  trustees  for  him,  upon  Sir 
**  Kobert  Maxwell's  funds,  for  the  whole  sums  due  upon 
**  those  debts,  in  which  Mr.  Heron  and  Sir  Robert  Maxwell 
*^  were  jointly 'bound  along  with  Maxwell  of  Cargen ;  but 
**  under  this  condition,  that,  in  consequence  of  their  being 
**  so  ranked,  they  shall  not  draw  more  than  one  half  of  said 
**  debts,  and  decern."*    On  reclaiming  petition  the  Court 


•  OpinionB  of  Judges  : — 

Lord  Phbsident  Campbell. — '*  This  is  a  question  of  relief  among 
co-cautioners,  where  one  of  them  is  solvent  and  another  bankrupt, 
and  the  former  having  paid  upon  an  assignment  from  the  oiigiiud 
creditors. 

**  It  is  maintained  that  Mr  Heron's  personal  demand  can  only  be 
for  one-half  against  his  co- cautioner,  Sir  Robert  Maxwell's  estate; 
and  if  by  Sir  Robert's  insolvency  he  should  not  recover  twentj 
shillings  in  the  pound,  there  is  no  help  for  it.  He  must  take  his 
chance  with  the  other  creditors,  as  there  is  no  legal  ground  upon 
which,  ^by  enlargbg^^his  debt  in  the  ranking,  he  can  indirectlj 
obtain  a  preference  over  them.  In  the  case  of  TiUoch's  crediton, 
June  1776,  Sess.  Papers,  Vol.  31,  No.  85,  the  reverse  propodcion 
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adhered,  and  remitted  to  "  the  Lord  Ordinary  to*  hear  par-  jyg^ 

"  ties  further  upon  any  specialties  in  the  situation  of  the  ___ 

''  debts  claimed  on,  and  to  do  therein  as  to  his  Lordship  keith 

"  shall  seem  just."  '*  » 

*'  rOBBES,  &Ci 

Against  these    interlocutors   the    present   appeal  was 
brought. 
Pleaded  far  the  Appellant. — Of  the  sum  paid  by  Mr. 


was  maintained,  e*g»  that  the  creditor  should  not  be  allowed  to  rank 
for  the  full  .debt  upon  the  estate  of  the  insolvent  obligation,  but 
should  first  take  his  payment  from  the  solrent  person,  leaving  him 
to  daim  against  the  estate  of  the  bankrupt  co-obligant ;  but  the 
Court  thought  that  the  creditor  might  do  either  the  one  or  the 
other  as  he  pleased. 

"  But,  in  the  present  case,  it  may  make  a  difference,  that  the 
estate  of  Sir  Robert  Maxwell  was  disponed  for  his  whole  debts,  which 
may  be  said  to  be  equal  to  an  attachment  for  the  whole,  at  least  as 
the  creditors  were  entitled  to  claim  foD  the  whole  upon  the  estate  so 
disponed — and  this  right  belonging  to  them,  is  assigned  by  them  to 
Heron,  who  is  fairly  entitled  to  avail  himself  of  it. 

'^  Suppose  both  estates  bankrupt,  they  would  be  put  into  a  very 
imequal  situation,  if  one  is  to  be  ranked  upon  the  whole  and  the 
other  for  the  half.  On  the  other  hand,  I  doubt  if  the  trust-deed 
made  any  particular  lien." 

Lord  Justice  Clerk — **  Heron  paying  the  whole  debt,  could 
only  have  adjudged,  or  done  diligence  against  Sir  Robert  Maxwell 
for  the  one-half.  But  the  case  is  different  here.  Sir  Robert  con- 
veyed his  estate  for  whole  debts,  including  this,  therefore  the  estate 
is  pledged  for  the  fvhole,  Mr.  Heron  is  entitled  to  use  that  pledge 
for  operating  his  relief  to  the  full  extent  of  one-half.  It  is  not 
merely  a  personal  claim.  When  Heron  got  assignation  from  his 
creditors,  he  got  it  not  only  to  the  extent  of  his  own  personal  claim, 
bat  to  the  whole  extent,  to  the  effect  of  relieving  him  of  the  half. 
The  case  of  Sommervell,  Sd  December  1751,  in  Falconer,  was  dif- 
ferent  He  could  not  adjudge  for  the  whoUf  when  one-half  was 
paid."  i 

Lord  Swinton. — *^  I  think  he  can  only  claim  for  one-half.^ 

Lord  Eskoroye. — **  I  am  of  Lord  Justice-Clerk's  opinion." 

Lord  President  Campbell,  on  further  advising,  said, — '^  The 
interiocutor  seems  to  be  right.  The  trust  having  been  accepted  of 
and  acquiesced  in  by  all  parties,  the  estate  of  Caigen  became 
thereby  applicable  to  the  payment  of  this  whole  debt,  as  well  as  other 
debts ;  and  Mr.  Heron,  when  afterwards  called  on  to  pay  it,  was 
entitled  to  an  assignation  to  this  security,  whole  and  entire,  to  the 
effect  of  relieving  himself  of  one-half.'* 

^ou  in.  2  A 
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1794.       Heron  to  Cargen's  creditors,  one  half  was  the  debt  of  Mr. 

— — ^    Heron  himself;  for  the  other  half  he  was  a  creditor  to  Sir 

KEITH        Robert  Maxwell,  and  to  that  amount  only  is  he  entitled  to 

P0BBB8,  &c.  rank  on  Sir  Robert's  estate  :  And  no  principle  of  law  or  jus- 
tice can  authorize  him  to  extend  his  claim  beyond  the  a- 
mount  of  his  debt.  This  is  so  obviously  founded  on  reason 
and  justice,  as  to  be  generally  recognized  in  principle,  and 
sanctioned  by  the  invariable  practice  of  accountants.  It  is 
no  doubt  true,  that  co-cautioners  being  mutually  bound  in 
relief  to  one  another,  the  debt  must  be  equally  borne  by  all; 
but  this  holds  only  as  to  the  obligation  to  pay,  and  not  to  all 
cases  of  actual  payment  The  one  paying  is  not  entitled, 
in  all  events,  to  full  payment,  because,  as  in  this  instance, 
consistently  with  the  rights  of  other  creditors,  such  full  pay- 
ment cannot  take  place  where  there  is  an  insolvency,  and 
no  funds  to  pay  creditors  in  full  out  of  Sir  Robert  Maxwell  s 
estate,  and  where  to  do  so  would  be  giving  him  a  preference 
to  all  the  co-cautioner's  other  creditors.  It  is  equally  clear 
that  Mr.  Heron,  by  paying  and  getting  an  assignation  to  the 
whole  debt  from  the  creditors,  does  not  stand  in  right  of 
those  creditors  to  the  full  amount  of  that  debt,  but  only  to 
the  extent  of  one  half — the  other  half  being  discharged  and 
extinguished  as  a  debt  due  by  himself.  The  difficultj 
arises  from  confounding  the  present  case  with  that  of  a 
creditor  having  two  obligants  bound  to  him,  and  one  of 
them  being  bankrupt,  he  claims  first  upon  his  estate,  rank- 
ing for  the  full  debt,  and  then  upon  the  other.  The  case  of 
Speirs  and  other  creditors  of  Dunlop  v.  Thomas  Dnnlop  and 
May  1777.  Others,  trustees  of  Carlyle  and  Co.,  has  no  analogy  to  the 

Ante,  vol.  ii.  present  case.  That  was  a  case  of  supposed  double  ranking} 
^'  '  but  in  fact  a  ranking  on  two  different  grounds  of  debt ;  Ist. 
The  partnership  of  Carlyle  and  Co.  ranking  for  the  debt  due 
to  them  as  a  company  by  Dunlop,  one  of  its  members ;  and, 
2d.  The  creditors  of  Carlyle  and  Co.  ranking  for  the  share 
of  the  debt  for  which  Dunlop,  as  a  partner,  was  liable. 

Pleaded  for  the  Respondents. — The  relief  among  eomi 
debendi  abstractly  from  the  circumstances  of  the  loan  or  va- 
luable consideration,  arises  either  from  each  being  equally 
bound  to  the  obligee  or  creditor ;  or  from  a  mutual  contract 
implied  by  the  law  between  them,  by  which  each  is  bound 
for  the  whole  debt.  This  is  the  nature  of  their  relation  to 
the  creditor.    As  between  themselves,  if  one  is  called  on  to 
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pay  the  whole,  he  has  relief  against  his  co-suretj  for  the        1794. 
ahare  he  has  been  coo^elled  to  pay  for  him  as  co*cantioner,  j 

and  is  entitled  to  demand  an  assignation  to  the  whole  debt,  uith 
in  order  to  operate  his  relief,  and  to  make  good  his  co-  vorbb'b,  &o. 
Borety's  half.  The  correus  who  thus  pays  can  only  effec- 
tuate his  relief  by  sning  as  in  full  right  of  the  debt.  In  the 
present  case,  every  principle  of  equity  supports  this  view  of 
the  law ;  because^  in  ranking,  he  ought  not  to  be  put  in  a 
worse  situation  than  if  he  were  suing  under  an  assignation 
to  the  whole  debt.  He  ought  therefore  to  be  entitled  to 
rank  for  the  whole  debt,  to  the  effect  of  recovering  the  one 
half  paid  for  Sir  Robert  Maxwell. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutor  of  the  8th 
Feb.  1792,  complained  of  in  the  appeal  be  affirmed, 
with  the  following  variations,  viz.  after  the  word  (for) 
insert  (half),  and  after  (the)  leave  out  (whole),  and  af- 
ter (Gargen)  leave  out  to  the  end  of  the  said  int  erlocu- 
tor,  and  insert  (each  of  them  having  been  indebted  as 
principal  for  a  moiety  thereof,  and  as  surety  for  the 
other  moiety). — And  the  cause  was  ordered  to  be  re* 
mitted  back  to  the  Court  of  Session  to  proceed  accord^ 
inglj.  And  it  is  farther  ordered  and  adjudged,  that 
the  interlocutor  of  the  23d  of  Feb.  1792,  also  complain- 
ed of,  so  far  as  the  same  is  repugnant  to  the  interlocu- 
tors of  the  8th  Feb.  1792,  varied  as  aforesaid,  be  re^ 
vtrsed* 

For  Appellant,  W.  Grant,  W.  Adam. 

For  Respondents,    Sir  J.   Scottf    J.  Anatruther^    Allan 

Maconochie,  Wm.  Tail. 
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T    Major  Michael  Fallijeff  of  St.  Peters-^ 
V.  '     '     burgh,  Merchant,  Owner  of  the  VorstI 
BLPHIN8T0HE,      Potomskin  of  St.  Petereburgh,  and  SiRr  4PP«"«'*^' 

Wm.  Forbes,  Bart.,  his  Attorney,  ) 

The  Honourable  Wm.  Elphinstonb,  Ovnier,! 
and  John  Gardner,  late  Master  of  theV  Respondents. 
Paisley  of  Carron,  a  prirate  Ship  of  War,  I 

House  of  Lords,  12th  March  1794. 
(House  of  Lords,  14th  August  1784.)* 

Capture  —  Illegal  Prize  —  Demurrage  and  Damage. — Held, 
where  the  Tessel  belonged  to  a  neutral,  but  was  bound  for  Cadiz 
with  a  cargo  of  hemp  to  that  port,  at  the  time  Spain  was  at  war 
with  Great  Britain,  and  was  captured  by  an  English  priTateer, 
and  taken  into  Leith,  and  detained  there  for  some  considerable 
time,  without  proceeding  to  have  her  condemned  as  lawful  prize, 
or  the  papers,  master,  and  crew  of  the  yessel  examined,  that  tbe 
capture  was  illegal.    And  in  respect  that  it  was  so  declared  in  the 
Court  of  Admiralty ;  Held  the  owner  Uable  in  demurrage  and 
damages  from  the  date  of  the  capture  to  the  day  in  which  the  Tes- 
sel was  freely  giren  up,  and  made  fit  to  proceed  on  her  yoyage.— 
Vide  note  below,  First  Appeal.   Disputes  hayingarisen  as  to  the  pre- 
cise items  of  the  damage  and  the  demurrage,  Held  that  demur- 
rage was  due  at  the  rate  of  10s.  per  ton  per  month  of  the  yesseTs 
tonnage :  That  a  premium  of  insurance  for  £5d37i  the  sum  for 
which  the  cargo  had  been  insured:  That  the  ship's  repairs  for  dam- 
age sustained  since  capture,  and  also  for  damage  sustained  afbr 
she  set  out  on  her  yoyage,  by  running  on  the  coast  of  Ireland,  &c 
were  due. 

For  the  report  of  the  first  part  of  this  case,  see  Note  be- 
low,* which  ended  in  an  appeal  to  your  Lordships  on  Uth 
August  1 784. 


*  The  priyateer,  called  the  Paisley  of  Carron,  commanded  hj 
John  Gardiner,  and  belonging  to  the  respondent,  Mr  Elphinstone, 
captured,  in  the  month  of  January  1781,  the  Yorst  Potomskin. 
with  a  cargo  of  hemp  for  the  use  of  the  Spaniards,  then  at  war  with 
Great  Britian. 

It  was  stated  by  the  respondents,  that  on  examining  the  ships 
papers,  and  conyersing  with  the  master  and  crew,  there  seemed  to 


CASBS  ON  APPEAL  FROM  SCOTLAND.      357 

In  consequence  of  the  remit  back  to  the  Court  of  Session,        1794. 
in  that  appeal,  the  parties  proceeded  to  inyestigate  the  a- 


monot  of  demurrage  and  damages.    The  appellants  gare  in  '^ujb'i's  &c. 
a  coodescendence  of  the  damages,  imd  afterwards  an  addi-  bi.phin8tonb. 

be  no  doubt  that  the  caigo  was  Spanish  property,  and  b  lawful  prize. 
The  ship  was  bound  for  Cadiz  ;  the  Russian  master  and  crew,  who 
had  naTigated  her  from  St:  Petersbuigh,  had  been  changed  at  Elsi- 
nore,  and  a  Danish  Captain  and  crew  pbt  in  to  navigate  her  from 
that  place  to  Cadiz.    She  had  double  clearances  on  board,  had  no 
Elsinore  pass,  without  which  no  vessel  whatever  comes  out  of  the 
Baltic — ^her  bills  of  lading  bore  date  St  Petersburgh,  Jnlj  1780, 
six  months  antecedent  to  her  capture,  and  yet  she  was  captured 
within  ten  days'  sail  of  that  port.     On  being  boarded,  the  captaia 
admitted  the  cargo  was  enemy's  property,  and  a  good  prize.     In 
short,  the  circumstances  of  suspicion  were  so  strong  as  to  warrant 
the  taking  her  to  the  nearest  British  port,  it  being  impossible  at  that 
season  of  the  year  to  examine  the  cargo  at  sea. 

On  the  other  hand,  it  was  stated,  that  the  ship's  papers,  which 
showed  clearly  the  property,  and  that  there  was  no  contraband 
article  on  board,  were  immediately  delivered  to  the  captors,  but  none 
of  the  privateer^s  people  could  read  tbem ;  and,  without  the  least 
examination  of  the  cargo,  they  carried  the  vessel  first  to  Methel^  and 
then  to  Leith  in  the  Firth  of  Forth,  after  detaining  her  at  Methel 
for  nineteen  days.  The  ship's  papers  were  carried  off  by  the  re*  ' 
spondent,  Mr.  Elphinstone,  but  were  not  brought  into  any  Court  of 
Admiralty,  neither  were  the  master  or  crew  examined,  or  any  one 
step  taken  by  the  captor,  which,  by  the  law  of  prize,  and  his  Ma- 
jesty's positive  instructions  to  privateers,  were  required.  In  short, 
nothing  was  done  to  have  the  vessel  adjudged  as  prize.  They  soon 
thereafter  discovered  that  the  seizure  was  illegal,  and  then  made 
offer  of  the  papers,  and  to  let  the  vessel  go  on  her  voyage. 

But,  in  the  meantime,  both  the  vessel  and  cargo  had  sustained 
damage,  and  the  vessel  could  not  proceed  to  sea  without  repairs. 
While  the  appellant,  Fallijefi^  had  written  to  Sir  William  Forbes  to 
attend  to  his  interest,  and  to  make  a  claim  for  damages,  demurrage, 
and  other  charges.  An  action  was  brought  in  the  Court  of  Admi- 
ralty for  these,  accordingly,  as  well  as  for  the  loss  in  replacing  the 
insurance,  which  was  assured  for  £5834.  After  this  action  was 
brought  into  Court,  the  repairs  of  the  ship  being  completed,  and  the 
cargo  reloaded,  the  appellant  applied  to  the  Judge- Admiral  to  de- 
clare the  ship  and  cargo  were  neutral  property,  not  subject  to  any 
claim  on  the  part  of  the  pretended  captors,  and  that  the  vessel  might 
proceed  on  her  voyage.    No  answer  was  given  unto  this  applica- 
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1794.       tional  condescendence.    Bj  the  first,  they  claimed  nnder 
the  former  judgment  appealed,  the  sum  of  £3070.  lis.  7d.; 


— —  ^ —     (f  ^  4    IT  '      —  —   w .   —  , 

PALUJWF,&c.   ^j  Y)y  the  second  £3120.  Ss.  Sd.  The  whole  Touchers  were 
BLPHtMSTOMB,  DOt  lodgod  lU  proccss  till  18th  January  1785. 


May  8,  1782.  tion,  and  the  Judge- Admiral  pronounced  an  interlocutor  in  terms  as 
crared,  and  the  ressel  accordingly  proceeded  on  her  royage. 

In  the  meantime^  the  action  for  damages,  stipulated  at  £3000, 
proceeded.  Injdefence,  it  was  stated,  that  the  defenders  could  be 
liable  in  no  damages,  owing  to  the  suspicious  circumstances  attend- 
ing the  ship  and  caigo,  and  the  conduct  of  the  master  and  crew 
affording  just  and  probable  grounds  for  suspecting  that  the  caigo  was 
lawful  prize.  A  joint  proof  was  allowed  and  taken,  and,  upon  con- 
sidering which,  with  the  memorials  for  hoth  parties,  and  proof  led} 
in  which  it  was  proved,  that  the  captain  of  the  vessel  captured  had 
said  on  hoarding  her,  that  the  vessel  was  neutral  property ;  but  that  the 
Feb.23>  1783.  cargo  might  be  lawfuFprize,  the  Judge- Admiral,  of  this  date,  absolv- 
ed the  respondents  from  all  the  appellant's  demands ;  and  on  re- 

July  11, claiming  petition,  adhered.    A  reduction  of  this  decree  was  brought 

before  the  Court  of  Session.    But  the  Lord  Ordinary  and  the  Court 
July  11  and     affirmed  the  judgment  of  the  Judge -Admiral. 
29, 1783.  Against  these  interlocutors  an  appeal  was  taken  to  the  Hoose  of 

Feb.l2,1784.x^rds. 

After  hearing  counsel,  it  was 
Ordered  and  adjudged,  ^That  notwithstanding  the  cause  of  seizore 
afforded  by  the  demeanour  and  express  declaration  of  the  porsuer, 
the  master  of  the  vessel  in  question,  that  the  cargo  was  good  prise, 
but  that  the  vessel  was  not  so ;  yet,  in  respect  that,  in  the  said 
Court  of  Admiralty,  it  was,  among  other  things,  on  the  8th  day 
of  May  1781,  at  the  instance  of  the  pursuers,  declared  and  adjudged 
in  this  cause,  That  the  said  ship  and  cargo  are  neutral  property, 
and  free  of  all  claims  made  against  the  same  by  the  defenden ; 
which  order  was  not  reclaimed  against;  and  also,  in  respect  that  the 
defenders  took  upon  them  to  detain  the  said  ship  and  cargo,  claiming 
the  same,  or  one  of  them,  as  prize,  without  proceedingin  any  manner  to 
obtain  condemnation  thereof,  or  bringing  or  sending  any  part  of  the 
company  of  the  said  ship  before  the  judge  of  the  Admiralty  Court, 
to  be  sworn  and  examined  upon  such  interrogatories  as  might  tend 
to  the  discovery  of  the  truth  concerning  the  interest  and  property 
of  such  ship  and  cargo  ;  or  bringing  or  delivering  to  such  judge 
all  the  papers,  documents,  and  writings  delivered  up,  or  found  on 
board  the  said  ship  ;  it  is  further  declared,  That  the  defenders  are 
liable  and  responsible  to  the  pursuers  respectively,  and  according  to 
their  rights,  for  the  demurrage  of  the  said  ship  ;  and  also  for  such 
damages  as  the  said  ship  and  cargo  may  have  sustained  by  reason 
of  the  detention  thereof  from  the  day  of  capture,  to  the  said  8th 
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In  the  former  branch  of  the  case,  the  reBpondents  had       1794. 
fltsted,  that  when  the  vessel  captnred  was  brought  into 


Leith  Beads,  they  had  given  notice  to  the  captain  that  he  »aI'"Jb''»&C' 
might  proceed  on  his  voyage.     This  notice  was  given  by  a  blpbinbtonb, 
notary  pnblic,  under  the  form  of  an  instrament  of  protest,         ^^' 
on  14th  February  1781 ;  and  was  renewed  next  day  in  same 
manner.  At  the  same  lime,  the  respondent  Mr.  Elphinstone, 
offered  to  give  security  for  any  damages  which  might  be 
awarded  against  him ;  but  that  the  captain  refused  to  pro- 
ceed on  his  voyage,  on  the  pretence  that  the  vessel  had 
sustained  some  damage.    The  vessel  did  not  sail  from  Leith 
till  the  end  of  October. 

It  was,  on  the  appellants'  part,  stated  that  the  vessel  had 
received  considerable  injury,  and  could  not  proceed  to  sea 
without  a  thorough  repair,  which  rendered  necessary  the 
unloading  the  cargo,  and  loading  the  vessel  again.  That 
she  had  proceeded  on  her  voyage  as  soon  as  the  repair  was 
effected ;  and  having  been  cast  ashore  on  the  coast  of  Ire- 
land in  proceeding  on  that  voyage,  they  were  entitled  to  the 
damage  sustained  both  before  leaving  Leith  as  well  as  that 
sustained  after  it.  The  claim  for  damage  under  the  first 
head,  that  is,  before  leaving  Leith,  the  respondents  contend- 
ed, that  it  could  only  be  for  damage  which  the  appellants 
could  instruct  the  vessel  sustained  subsequent  to  the  cap- 
ture of  the  vessel.  From  the  proof  led,  no  such  damage  was 
established,  although  it  was  attempted  to  be  proved,  as  had 
ail  along  been  asserted,  that  she  had  sustained  damage  in 
getting  her  keel  hurt  in  going  into  the  port  of  Methel. 

As,  according  to  the  judgment  of  the  House  of  Lords,  it 
was  of  importance  to  have  it  fijied  at  what  date  the  vessel 


day  of  May  1781,  on  which  day,  it  appears,  by  the  minute  of  the 
pursuers  preferred  to  the  said  Court  of  Admiralty  on  the  3d  day 
of  May  1 781,  the  said  ship  was  ready  to  depart,  unless  the  de- 
fenders can  instruct  that  the  said  ship  and  cargo  had  been  before 
that  time  freely,  absolutely,  and  unconditionally,  delivered  up  to 
the  pursuers,  or  so  tendered  ;  and  in  that  case,  to  such  time  as  the 
said  ship  and  cargo  might  have  been  made  ready  to  depart,  after 
such  surrender  or  tender  thereof.  And  it  is  therefore  ordered  and 
adjudged,  That  the  said  several  interlocutors  complained  of  in 
the  said  appeal  be,  and  the  same  are  hereby  reversed,  so  far  as 
the  defenders  are  thereby  absolved.  And  it  is  further  ordered, 
that  the  said  cause  be  remitted  hack  to  the  Court  of  Session  in 
Scotland  to  proceed  accordingly.'* 
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1794.        was  freely  and  unconditionally  delivered  np  to  the  pur* 
suerg,  in  order  to  fix  the  quantum  of  demurrage ;  the  par- 


PALLUKPF,  &c.  ^j^g  judicially  agreed  that  Sir  Wm.  Forbes'  declaration 
ELPHIN8TONB,  that  hc  considorod  the  vessel  delivered  up,  if  not  prior,  at 

Mar  s'^e?    ^^^^^  ^^  *^®  ^^^^  ^^^'  ^'^^^'  ^  equivalent  to  an  oath. 
Upon  which  the  Lord  Ordinary  found :  '"  That  there  is  suf- 

"  ficient  evidence  that  the  ship  was  freely,  absolutely,  and 
'*  unconditionally  relinquished  and  delivered  up  by  Captain 
"  Elphinstone  to  Sir  Wm.  Forbes  upon  the  26th  Feb.  1781 ; 
**  but  that  Captain  Elphinstone  is  liable  in  demurrage,  and 
"  other  charges  occasioned  by  the  capture,  till  the  ship  was 
*'  fit  to  go  to  sea,  which  was  upon  the  13th  day  of  March 
"  said  year." 

The  Lord  Ordinary,  on  representation,  reported  the 
Aug.lO,  1786.  cause  to  the  whole  Lords,  who  found  "  That  the  vessel  was 
•  »  *  '•  "  freely^  absolutely  and  unconditionally  delivered  by  the  de- 
"  fender,  upon  the  16th  Feb.  1781,  but  that  the  defender 
*'  is  liable  in  demurrage  on  account  of  captare  from  the  18th 
"  day  of  January,  the  day  on  which  the  capture  was  made, 
•'  to  the  30th  day  of  March,  both  in  the  year  1781:  Also 
"  find  the  pursuers  entitled  to  the  expenses  incurred  in  the 
**  unloading  the  cargo,  and  to  the  premium  of  insurance  on 
"  the  £1000  for  which,  it  is  alleged,  that  insurance  could 
not  be  procured :  Find  the  pursuers  entitled  to  interest 
on  the  price  of  the  cargo,  from  the  said  18th  January  to 
the  30th  day  of  March  1781^  and  likewise  to  the  Town 
"  dues,  light  money,  harbour  dues,  pilotage  claimed,  so  far 
*'  as  the  same  can  be  properly  instructed  :  And,  lastly,  find 
'*  the  pursuers  entitled  to  expenses,  &c.  and  remit  to  the 
"  Lord  Ordinary  to  ascertain  the  quantum  of  demurrage, 
'*  expense  of  unloading  and  reloading  the  cargo,  the  above 
"  articles  for  town  dues,  and  to  hear  parties  thereon,  and  in 
'*  particular,  whether  articles  16th,  17th,  and  I9th  of  the 
'*  condescendence,  No.  2  of  the  exhibits,  ought  to  be  consi- 
''  dered  part  of  the  expense.  Sustains  the  objections  to  the 
<*  claim  of  expense  for  reparation  done  to  the  vessel  and  for 
*'  other  damages  done  to  the  goods,  and  to  all  other  articles 
'*  of  the  condescendence  other  than  those  above  mentioned." 
The  respondent  reclaimed  against  this  interlocutor,  insist* 
ing  that  he  could  not  be  liable  for  a  premium  on  that  part 
of  the  cargo  which  had  not  been  insured,  and  that  there 
was  not  suflicient  evidence  of  the  value  on  board.  The 
Ma  3  1787  ^^^^^  remitted  to  the  Lord  Ordinary  to  hear  parties  as  to 
'        '  the  quantum  of  the  cargo  insured,  but  quoad  ultra  adhered. 
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The  Lord  Ordinary  ordered  a  condescendence  of  ^e  ar-        1794. 

tides  claimed  under  the  interlocntor ;  and,  upon  consider-  ' 

ing  which,  with  the  answers  thereto,  he  pronounced  this '^"•"■"'^^' 

interlocutor :  **  Sustains  the  objection  made  to  the  first  ar-  slfhihstons, 

••  tide  of  the  condescendence  to  the  extent  of  £18.  18s.        ^1*1700 

"  lld«,  for  men's  clothes,  and  £7.  as  paid  to  Russian  sailors,       '     * 

''  which  two  sums  being  deducted  from  £90.  13s.  7d.,  the 

*'  amount  of  article  first  of  the  condescendence,  leayes  a 

''  balance  of  £64. 14s.  8d.  due  for  the  expense  of  unloading 

*'  and  reloading  the  vessel,  for  which  sums  finds  the  defend- 

"  er  liable.    With  regard  to  article  second^  the  demurrage, 

*^  the  Lord  Ordinary  in  hoc  statu  makes  avizandum  thero- 

"  with.    Sustains  the  third  article  of  the  condescendence, 

*'  extending  to  £318.  12s.,  being  the  premium  of  insurance 

"  of  £4000  commission  at  one  half  per  cent.,  and  one>fourth 

"  per  cent,  paid  for  guaranteeing  the  underwriters.    With 

"  regard  to  the  fourth  article,  being  the  premium  claimed 

''  for  the  £1000  said  to  have  been  short  insured,  sustains 

"  the  objection  to  the  extent  of  £220  sterling,  the  value  of 

^  the  goods  sold  at  Leith ;  and  also  of  £533,  as  the  amount 

'*  of  the  damage  which  the  pursuer  himself  has  stated  is 

"  sustained  by  the  cargo ;  but  finds  that  the  policies  of  in- 

"  Burance  to  which  the  defender  appeals  as  evidence  that  an 

*'  average  of  six  and  one  half  per  cent,  upon  the  goods  was 

'*  received  from  the  underwriters,  affords  no  evidence  what- 

**  ever  upon  the  subject,  and  therefore  repels  the  objection, 

*'  in  so  far  as  founded  upon  that  particular.    As  to  article 

*' fifths  finds  the  pursuer  entitled  to  interest  upon  what  shall 

"  in  the  issue  appear  to  be  the  value  of  the  cargo  from  18th 

"  January  1781  to  30th  March  thereafter.      Sustains  the 

"  sixth  article  of  the  condescendence.    Finds  the  defender 

"  liable  in  such  a  proportion  of  the  seventh  article  of  the 

**  condescendence,  being  town  dues,  light  money,  &c.  a- 

**  mounting  to  £18,  as  shall  be  found  to  correspond  to  the 

period  from  the  said  18th  Jan.  to  the  30th  March  1781. 

Finds  that  articles  tenths  twelfth,  and  thirteenth,  are  re* 

pelled  by  final  interlocutor  of  Court.    Sustains  the  objec- 

**  tion  to  the  expenses  of  the  appeal,  being  article  eleventh, 

*^  and  assoilzie  the  defender  therefrom,  in  respect  the  judg- 

"  ment  of  the  House  of  Lords  gives  no  costs,  and  that  it 

*'  finds  the  defender  liable  only  for  demurrage  and  for  such 

*^  damages  as  the  ship  and  the  cargo  may  have  sustained  by 

^'  reason  of  the  detention  thereof.   Finds  the  defender  liable 

*^  in  article  14th,  being  the  expense  of  process  in  the  Court 

**  of  Admiralty  and  Court  of  Session,  and  decerns.    And  as 
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1794.        <(  to  the  remaining  articles  of  the  condescendence,  being 
articlcB  eight  and  nine,  appoints  the  pursuer  to  specify 


rALLiJKPF,&c.  u  .^  writing,  by  way  of  minute,  the  trouble  for  which  these 

ELPBtNSTOHB,  *'  articlcs  are  severally  charged."  Of  the  same  date,  **  the 
^^'  *^  Lord  Ordinary  remitted  to  shipmasters  both  at  Leith  and 
"  at  the  port  of  London,  to  report  from  the  invoices,  bills  of 
*^  lading,  or  other  evidence  to  be  laid  before  them,  the 
*'  tonnage  of  the  said  ship  Vorst  Potomskin,  with  power  to 
**  examine  such  persons  as  may  have  seen  and  inspected  said 
**  vessel,  the  better  to  enable  them  to  make  their  report.'' 

Both  appellants  and  respondents  represented,  the  former 
in  so  far  as  he  was  not  found  entitled  to  the  premium  of 
insurance  on  the  full  sum  of  £1000 ;  the  latter,  in  so  far  as 
it  allowed  for  any  premium  at  all,  and  also,  in  so  far  as  it 
gave  £64. 14s.  8d.  as  the  expense  of  unloading  and  reloading 
the  vessel,  and  the  expense  of  process.  The  Lord  Ordinary 
refused  the  prayer  of  the  respondents'  representation ;  and 
in  the  representation  for  the  appellants,  sustained  the  objec- 
tion **  to  the  premium  for  £1000  short  insured  to  the  ex- 
**  tent  of  £220,  as  the  value  of  the  goods  sold  at  Leith, 

Aug.  9, 1788.  u  Qj^^  £533  as  loss  sustained  upon  the  cargo,  in  respect 
*'  these  particulars  are  now  properly  explained  from  the  pur- 
*'  suers'  original  condescendence;  Quoad  ultra  adhere" 

Thereafter  the  Lord  Ordinary,  on  representation,  recall- 
ed "  the  interlocutor  represented  against,  and  of  new 
**  sustains  the  objections  made  to  the  first  article  of  the 
"  condescendence,  to  the   extent  of    £18.    18s.    lid.   for 

Mar.  1 1,1789  «  men's  clothes,  and  £7  as  paid  to  Russian  sailors,  which 
"  two  sums  being  deducted  from  £90.  13s.  7d.  the  amount 
*'  of  article  Jirat  of  the  condescendence,  leaves  a  balance 
"  of  £64. 14s.  8d.  due  for  the  expense  of  unloading  and  re- 
'*  loading  the  vessel,  for  which  sum  finds  the  defender  liable. 
**  With  respect  to  article  second^  finds  that  the  ship  Vorst 
**  Potomskin  is  to  be  held  of  200  tons  burden ;  and  finds 
*'  the  defender  liable  in  damages  from  18th  Jan.  to  SOtfa 
''  March  1781^  inclusive  of  both  days,  at  the  rate  of  ten 
**  shillings  per  ton.  Sustains  the  third  article  of  the  conde- 
*^  scendence,  extending  to  £318. 128.,  being  the  premium  of 
*'  insurance  for  £4000  commission  at  one  half  per  cent.,  anil 
"  one-fourth  per  cent,  paid  for  guaranteeing  the  underwrite 
*'  ers.  Sustains  article  fourth,  being  the  premium  of  insur- 
*^  ance  for  £1000  with  commission.  As  to  article  fifths  finds 
**  the  pursuer  entitled  to  interest  upon  what  shall,  in  the 
"  issue,\appear  to  be  the  value  of  the  cargo  from  18th  Jan. 
"  to  30th  March  1781  inclusive.     Sustains  the  sixth  article 
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**  of  the  condeftcendenoe.    With  respect  to  the  7th  article,        1794. 
**  finds  the  defender  Kable  for  the  light  money,  and  in  such    —- — 
a  proportion  of  the  town  dues,  harbour  dues,  &c.  as  shall  ^allijbfp,&c. 
be  found  to  correspond  to  the  period  from  said  18th  Jan.  slphtmbtonv, 
*'  to  30th  March  1781.    Finds  the  defender  also  liable  in         ^^' 
'*  Buoh  part  of  article  eighth  and  article  ninth  as  corresponds 
"  to  the  fcnresaid  period  from  said  iSth  January  to  30th 
'*  March.      Finds    that    the    articles    tenth,  twelfth,  and 
**  thirteenth  are  repelled  by  the  final  interlocutor  of  the 
**  Court.    Sustains  the  objection  to  article  eleventh,  and  as- 
**  soilzies  the  defender  therefrom,  in  respect  the  judgment 
^*  of  the  House  of  Lords  doe«  not  give  coste,  and  that  it 
"  finds  the  defender  liable  only  liable  for  demurrage,  and 
"  for  such  damages  as  the  said  ship  and  cargo  may  sustain 
by  reason  of  the  detention  thereof.    Finds  the  defender 
liable  in  article  fourteenth,  being  the  expenses  of  process 
*'  in  the  Court  of  Admiralty  and  Court  of  Session,  so  far  as 
''  the  same  are  reasonably  charged,  the  amount  thereof  to 
*'  be  afterwards  ascertained  when  the  particular  accounts 
"  come  to  be  advised.    Finds  interest  due  upon  the  several 
*'  sums  above  decerned  for  other  than  the  expenses  of  pro- 
cess, from  the  date  of  the  citation  in  the  Admiralty  Court, 
until  payment,  and  decerns." 
Both  parties  applied  to  the  Court  for  an  alteration  of  the 
above  interlocutor,  in  so  far  as  adverse  to  them,  and  the 
Court  found  **  that  the  ship  Vorst  Potomskin  is  to  be  held  Nof.  18,1789. 
"  of  217^  tons  burden,  and  that  the  defender  is  liable  in 
"  demurrage  at  that  burden,  from  18th  Jan.  to  SOth  March 
1781,  inclusive  of  both  days,  at  the  rate  of  ten  shillings 
per  ton  per  month  :  Modify  the  article  of  agency  charged 
"  for  Sir  Wm.  Forbes  and  Co.  to  £60  sterling,  but  allow  the 
"  article  of  £30  charged  as  paid  to  Mr.  Muldrup,  and  finds 
"  the  defender  liable  in  such  part  of  the  said  articles  as  cor- 
"  responds  to  the  aforesaid  period,  from  the  said  18th  Jan. 
'*  to  30th  March  1781 :  and  remit  to  the  Lord  Ordinary  to 
*<  proceed  accordingly;  and  also  to  hear  parties  procurators 
"  further  with  respect  to  the  premium  on  the  £1000  said  to 
"  be  short  insared,  and  to  do  as  he  shall  see  cause ;  and, 
"  with  these  variations,  adhere  to  the  interlocutor  of  the 
*'  Lord  Ordinary  reclaimed  against." 

The  cause  having  returned  once  more  to  the  Lord  Ordi- 
nary, his  Lordship,  after  hearing  parties,  pronounced  this 
interlocutor : — "  Finds  the  defender  liable  to  the  pursuer  Mar.  S,  1790. 
"  in  the  sum  of  £261  sterling  of  demurrage,  at  the  rate  of 
**  lOs.  per  ton  per  month  from  the  18th  Jan.  to  the  SOth 
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1794.       u  jiiarch  1781,  of  the  ship  Voret  Potomskin,  which  is  to  be 


FALLiJKFF  &c   '  ^©^^  of  217^  toDS  burdoii ;  sustains  the  pursuer's  chum 
V.  *       ''  for  £55.  12b.  of  premium^  with  commission  on  the  £1000 

KLPHIN8TOWE,  u  ghort  iosured,  and  finds  the  defender  also  liable  to  the 
"  payment  of  the  same.  Finds  the  defender  further  liable 
"  in  £52. 12s.  9d.  sterling  of  interest  from  the  above  men- 
*^  tioned  period  of  detention  upon  £5337.  lOs.,  as  the  value 
"  of  the  cargo  on  board  the  ship.  And  with  regard  to  the 
"  town  dues,  light  money,  harbour  dues^  and  the  sums  for 
''  agency  to  Sir  Wm.  Forbes  and  Co.  and  the  Danish  Consul, 
*'  included  in  the  7thy  8th  and  9th  articles,  as  in  the  afore- 
'*  said  state,  amounting  together  as  now  restricted  by  the 
"  interlocutor  of  Court,  to  the  sum  of  £108,  for  the  whole 
"  period  from  18th  Jan.  to  30th  March  1781,  and  decerns 
"  accordingly ;  and  further  decerns  against  the  defender  for 
**  the  sums  for  which  he  is  found  liable  by  interlocutor  of 
"  11th  March  1789— namely,  £64.  14s.  8d.,  being  the  ez- 
*'  pense  of  unloading  and  reloading  the  vessel;  £318. 128., 
"  the  premium  of  insurance ;  and  £6.  9s.  2d.  sterling,  the 
*'  shoremaster's  dues,  and  of  interest  of  the  whole  sums  a- 
<<  bove  mentioned,  from  citation  until  payment.  Modifies 
"  the  accounts  of  expenses  in  the  Admiralty  to  £82  ster- 
'<  ling :  modifies  the  expenses  in  this  Court  previous  to  the 
"  appeal  to  the  House  of  Lords,  to  the  sum  of  £63  sterling, 
"  and  modifies  the  expenses,  since  the  cause  was  remitted, 
"  to  £140  sterling,  agent  fee  included,  and  decerns  for  the 
*'  same  and  dues  of  extract." 

The  appellant  appealed  to  the  House  of  Lords  against 
the  interlocutors  of  the  Lords  of  Session  of  the  9th  Feb. 
1787  and  18th  Nov.  1789,  and  against  the  several  interlocu- 
tors of  the  Lords  Ordinary  of  the  20th  July  1787,  11th 
March,  25th  June,  18th  July,  9th  Aug.  and  25th  Nov.  1788, 
and  14th  Feb.  and  11th  March  1789,  and  8th  of  March  1790, 
in  so  far  as  the  several  sums  claimed  by  the  original  action, 

t  and  stated  in  the  condescendences  put  in  by  him,  are  not 

decreed  to  be  paid  to  him,  or  are  in  any  way  modified  or 
restricted.  And  the  respondents  have  entered  a  cross  ap- 
peal in  so  far  as  they  are  thereby  subjected  to  the  appellants' 
claims. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  respondents  do  pay  to  the 
appellants  the  sum  of  £890.  8b.  7d.,  being  the  amount 
of  the  different  sums  mentioned  in  the  report  of  the 
register  of  the  Court  of  Admiralty  as  due  for  demur- 
rage and  damage.     And  it  is  further  ordered  and  ad- 
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judged,  that  the  parts  of  the  interlocutors  complained       1794. 

of,  by  which  the  respondents  are  decreed  to  pay  to  the    . 

appellants  the  sums  of  £82,  £63,  and  £140,  together   lowthian 
with  the  expense  of  extracting  the  decree,  be  affirmed  ;  n^j^^IJij,  ^^ 
and  that  the  said  interlocutors  be  in  aU  other  respects 
reyersed. 

For  the  Appellants,  Sir  J.  Scottf  William  Adam. 
For  the  Respondents,  W.  Scott,  J.  Anstruther. 

NoTB. — ^The  result  of  this  interlocutor  was  to  sustain  the  claims 
made  for  demurrage  at  10s.  per  ton,  and  also  part  of  the  claims  made 
for  damages,  such  as  the  premium  of  insurance  on  £1000  short  in- 
sured, and  also  for  that  insured ;  the  sums  for  unloading  and  reload- 
ing the  Tessel ;  the  amount  of  repairs  for  the  vessel,  and  the  harbour 
and  other  dues. 


[M.  16853.] 

Mrs.  Aglionby  or  Lowthian,  Widow  of  Rich-) 

ARD  Lowthian,  Esq.,  .  -  \  Appellant ; 

John  Maxwell  and  Another,   trustees   of) 

George  Ross,        .  .  .  f  Resptyndents. 

House  of  Lords,  11th  June  1794. 

Settlements — Execution  of  Settlements  by  Notaries — Solem. 
NiTiEs  REQUISITE — INCOMPETENT  WiTNESs. — ^A  deed  of  settle- 
ment and  other  relative  deeds,  were  executed  bj  a  person  blind, 
and  partly  deaf,  bj  the  aid  of  notaries.  The  deeds,  before  being 
signed,  were  not  read  over  to  him,  so  as  to  make  him  understand, 
or  to  be  heard ;  nor  were  they  read  over  to  him  in  the  presence  of 
the  witnesses,  nor  was  any  mention  made  in  the  notaries'  docquet, 
that  they  were  so  read.  Held,  the  deeds  of  settlement  roid  and 
ineffectual  in  law.  Also,  held  that  the  agent  for  the  appellant  in 
this  cause,  and  who  had  also  been  agent  for  her  deceased  husband, 
was  an  incompetent  witness  for  her. 

This  was  a  reduction  brought  of  certain  deeds  of  settle- 
ment, executed  by  Richard  Lowthian  in  favour  of  his  wife, 
settling  his  whole  heritable  and  moveable  estate  in  Scot- 
land, worth  £70,000,  on  her  and  her  heirs  and  assigns.     He 
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1794.       had  alfio  heritable  estate  in  England,  which  was  conveyed 
to  her  in  liferent,  and  to  the  respondents  as  trustees,  for 


LowTHiAM    George  Ross,  his  heir  at  law.    He  died  without  issue  in 
XAxwvj.x.,&c  ^^7  1784,  survived  by  his  wife,  who  entered  into  posses- 
sion. 

By  his  marriage  contract,  the  deceased  had  made  ample  pro- 
vision in  favour  of  his  wife,  which  she  thought  proper  to 
conceal,  and  pretend  ignorance  of.    Besides,  he  had  exe- 
cuted a  settlement  in  1774,  in  favour  of  George  Koss,  which 
the  appellant  swore  had  been  destroyed.    About  this  date 
Mr.  Lowthian  became  so  blind,  as  scarcely  to  discern  light; 
so  deaf  as  scarcely  to  hear,  and  his  faculties  of  mind  w^e 
also  impaired.  All  his  settlements^  until  about  this  time,  and 
prior  to  1776,  were  in  favour  of  his  nephew,  George  Boss. 
Subsequent,  however,  to  this,  the  appellant  was  in  use  to 
direct  her  husband's  men  of  business,  who  were  only  con- 
tinued   as    they    complied    with    her    will.     In    George 
M'Eenzie,  writer,  Dumfries,  she  found  an  assiduous  agent,  and 
on  his  death,  his  brother  Simon  was  employed.    By  them  the 
several  settlements  brought  under  reduction  were  executed, 
at  the  request,  and  on  the  employment  of  the  appellant,  and 
which  set  aside  the  previous  settlements  in  favour  of  George 
Boss.    The  grounds  of  the  reduction  were :  1st,  That  the 
deceased  was  in  dotage,  and  not  of  a  sound  disposing  mind, 
so  that  he  was  incapable  of  understanding  the  effect  of  the 
deeds.    2d,  That  being  both  blind  and  deaf,  the  deeds  were 
not  executed  vritb  all  the  solemnities  which  in  such  a  situa- 
tion were  necessary  and  requisite  in  law.    3d,  That  he  was 
fraudulently  imposed  on  and  deceived  in  their  execution,  he 
not  knowing  their  true  import,  and  not  understanding  that 
they  disposed  of  so  much  of  his  fortune  to  his  wife. 

The  case  went  to  proof.  Mental  incapacity  was  not  much 
rested  on,  but  facts  were  proved,  which  showed  that  his  wife, 
or  some  other,  managed  business  for  him.  An  objection 
was  taken  to  a  witness  adduced  for  the  appellant,  namely, 
her  own  Edinburgh  agent  in  this  cause,  who  had  also  been 
agent  for  her  husband,  to  prove  bis  perfect  capacity,  on  the 
ground  that  he  was,  as  agent,  inadmissible  to  prove  any 
fact  previous  to  the  raising  of  this  cause.  The  objecticm  to 
his  testimony  was  sustained  by  the  Court,  in  respect  he  was 
agent  for  the  appellant  in  this  cause.  The  third  ground 
was  established  by  evidence  of  a  misunderstanding  which 
existed  between  Mr.  Lowthian  and  his  wife,  as  to  the  im- 
port of  these  deeds,  which  was  attempted  to  be  explained 
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by  a  letier  from  the  agent  who  drew  them  out.    Also  by  an        1794. 

unwilliDgness  shown  on  the  part  of  Mr.  Lowthian  to  sign 

the  last  deed.  """"" 

But  the  chief  ground  rested  on  was,  that  the  deceased,  maxwexx,&c. 
being  blind  and  deaf,  the  deeds  were  not  read  over  to  him 
in  presence  of  the  witnesses,  in  a  way  and  manner  so  as  to 
make  them  be  sufficiently  understood ;  and  that  the  notaries' 
docquets  did  not  bear  that  they  were  read  over  to  the  de- 
ceased in  presence  of  the  witnesses  before  being  signed. 

The  deeds  themselves  afforded  evidence  that  the  notaries' 
docquet  did  not  mention  that  they  were  read  over. 
And  inregard  to  the  actual  reading  of  the  deeds,  the  evi- 
dence was  conflicting.  But  the  points  were,  supposing 
them  to  have  been  read :  Were  they  read  in  such  a  manner 
as  to  be  understood  by  Mr.  Lowthian  ?  and^  2d,  Whether 
they  were  read  in  presence  of  the  testamentary  witnesses? 

The  evidence  as  to  the  first  general  settlement  in  favour 
of  the  appellant,  was  that  the  deed  was  read  over  very  ra« 
pidly, — one  of  the  witnesses  stated,  so  rapidly,  and  in  so  low 
a  tone  of  voice,  as  that  Mr  Lowthian  could  not  comprehend 
it,  although  the  other  witnessess  thought  that  the  deceased 
understood  it.  Again,  as  to  the  subsequent  general  settle* 
ment,  one  of  the  notaries  swore  he  did  not  recolUc*  in  what 
manner  it  was  read  over,  although  it  was  read  completely 
and  distinctly,  and  Mr.  Lowthian  comprehended  it.  Two 
of  the  witnesses  recollected  nothing  about  it ;  but  the  other 
two  say  that  it  was  read  over  in  their  presence  distinctly. 
As  to  a  later  deed, — one  of  the  notaries  to  the  deed  swore, 
that  it  was  purposely  read  over  in  a  way  that  Mr.  Lowthian 
might  not  understand  it.  In  particular,  when  he  came  to 
Mrs.  Lowthian's  name,  and  also  as  to  some  other  legacies, 
it  was  read  in  a  low  tone  of  voice.  One  witness  to  the 
signing  of  the  deed  was  dead.  Another  says  the  deed  was 
read  hastily,  and  in  a  way  the  deceased,  he  thinks,  could 
not  understand  it,  and  the  fourth  corroborated  him. 

But  the  argument  which  the  appellant  urged  was,  that 
the  reading  of  the  deed  in  the  presence  of  the  notaries  and 
witnesses,  was  not  a  statutory  solemnity, — that  all  the  sta- 
tutory solemnities  were  complied  with, — that  the  statute 
1681,  c.  5,  only  declared  that  the  witnesses  be  witnesses  to 
the  subscription  of  the  notary,  and  also  to  the  command 
given  him.  That  they  are  not  bound  to  know  the  contents 
of  the  deed,  but  cdled  to  attest  the  notary's  docquet: 
That  the  two  essentials  are  two  notaries,  and  four  witnesses, 


368  CASES  ON  APPEAL  FROM  SCOTLAND, 

1794.  who  see  and  know  the  party  whose  deed  is  to  be  antbenti- 
■  cated ;  and,  2d,  That  they  should  hear  and  see  him  grant 

L0WTHIA5  ^^^  gj^Q  warrant  to  the  notaries  to  subscribe  for  him, 
xAxwsLL,  &c.  and  in  token  thereof,  see  the  granter  touch  the  notary's  pen. 
That  all  these  having  been  complied  with,  and  the  notaries' 
docquet  having  mentioned  all  these,  the  deeds  thus  execu- 
ted, with  the  full  solemnities,  ought  not  to  be  allowed  to  be 
set  aside  by  parole  evidence  of  facts,  which  the  statutes  do 
not  declare  necessary,  de  solemnitate.  If  the  reading  of  the 
deed  in  presence  of  the  notaries  and  witnesses,  be  not  a 
requisite  of  the  statutes,  so  neither  could  the  mentioning  of 
it  in  the  notaries'  docquet  be  a  requisite.  And  it  was  a 
question  of  grave  moment  to  the  law,  whether  any  of  the 
notaries  and  witnesses,  after  having  authenticated  these 
deeds  in  the  usual  manner,  and  had  legally  attested  that 
every  thing  was  done  ^*  rite  et  solemnitur  actum^**  could  be 
admitted  as  evidence  to  contradict  and  destroy  what  they 
had  so  solemnly  authenticated.  They  humbly  maintained 
that  they  could  not  be  so  admitted,  and  therefore,  ought  to 
have  been  in  toto  rejected. 

On  the  other  hand,  it  was  maintained,  that  distinction 
was  to  be  taken  between  statutoiy  solemnities,  and  the  so- 
lemnities which  the  law,  over  and  above  these,  have  de« 
dared  to  be  essential  in  certain  situations.  That  law  has 
declared  the  reading  of  the  deed  executed  by  notaries  in 
their  presence,  and  the  presence  of  the  witnesses,  to  be  an 
essential ;  and  declaring  it  so,  it  also  declared,  that  what- 
ever  was  done  de  solemnitate,  should  be  mentioned  in  the 
notary's  docquet.  That  assuming  the  proof  to  be  conflict- 
ing and  doubtful  on  the  point  of  the  deeds  being  read  over 
in  such  a  way  as  not  to  make  them  understood  to  the  de- 
ceased, yet  the  fact  of  reading  of  them  not  being  mentioned 
in  the  docquet,  was  decisive  against  the  validity  of  the  deeds. 
But  the  proof  in  reality  is  strong  and  positive,  that  they 
were  not  read  over  in  such  a  way  as  to  be  understood. 
Some  of  the  witnesses  and  notaries  do  not  recollect,  but 
want  of  recollection  will  not  do.  They  must  speak  posi- 
tively to  their  own  act,  otherwise  the  deed  will  not  stand ; 
but  such  of  them  who  do  recollect,  are  clear  that  the  deeds 
were  read  rapidly,  and  in  a  low  tone,  to  a  deaf  man. 

The  Lords  sustained  (of  the  date  3d  July,  1792),  '<  The 
*'  reasons  of  reduction  of  the  settlements,  dispositions,  as- 
"  signations,  and  other  deeds,  bearing  to  be  executed  by  the 
**  deceased  Richard  Lowthian  of  Staffold,  as  generally  and 
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*'  particularly  libelled :    As  also  find  the  destination  or  sub-       1794. 
**  stitution  conceived  in  favour  of  the  defender  Mrs.  Sarah    


"  Aglianby,  and  her  heirs,  contained  in  the  assignations,  bonds,    "^^thiah 
**  and  other  writs  or  securities  libelled,  are  void  and  null,  and  m axwkll,&c. 


<c 


to  be  held  pro  non  scriptiSf  in  as  far  as  they  might  have 
'*  the  effect  of  vesting  the  same  in,  or  carrying  the  succession 
^*  thereof  in  favour  of  the  said  defender,  to  the  prejudice  of 
**  the  heirs  at  law." 

They  also,  of  same  date,  refused  a  reclaiming  petition  as 
to  the  admissibility  of  Mr.  Currie.  On  reclaiming  petition 
against  both,  the  Court  adhered.  ♦  Nov.  20, 1792. 


*  Opinions  of  Judged : 

Lord  Prbsidbrt  Campbell. — ''  In  considering  this  important 
case,  we  must  attend : 

*M.  To  the  nature  of  the  challenge,  and  the  requisites  of  the  law 
in  executing  the  deeds  of  a  blind  man,  who  is  also  partly  deaf. 

*'  2.  To  the  circumstances  attending  the  execution  of  these  deeds, 
the  actual  situation  of  the  testator,  and  the  import  and  effect  of  the 
deeds  themselves. 

«'  3.  To  the  conclusions  in  law  that  ought  thence  naturally  to 
arise. 

**  The  deeds  of  settlement  are  challenged  as  unduly  obtained  from 
an  old  man,  blind  and  dull  of  hearing,  and  on  the  ground  of  not 
being  properly  executed. 

**  The  granter  was  not  destitute  of  capacity  to  make  a  will ;  and 
it  is  admitted  that  he  was  not  entirely  bereaved  of  understanding, 
but  only  reduced  to  a  weak  state  by  infirmity  and  old  age,  so  as  to 
become  an  easy  prey  to  those  who  were  about  him. 

**  How  far  importunity,  and  other  circumstances  denoting  influ- 
ence, are  relevant,  see  Swinbum's  Treatise  on  Testaments,  p.  77>  &c. 
Yoet.  lib.  28,  tit.  1,  §  10.    Julius  Claras,  lib.  3,  quest.  37,  &c. 

**  The  material  points  to  be  attended  here,  are  the  blindness 
and  deafness,  and  what  precautions  are  necessary  in  the  execution 
of  deeds  by  a  person  in  those  circumstances,  and  how  far  these  have 
been  obsenred  in  the  present  case. 

«« When  a  deed  is  to  be  executed  by  a  person  in  health,  possess* 
ed  of  the  faculties  of  mind,  and  having  the  organs  of  sense  entire, 
if  the  testing  clause  be  regular,  everything  fair  will  be  presumed, 
unless  the  contrary  be  proved.  When  witnesses  are  called  in,  and 
desired  by  the  party  himself  to  attest  his  subscription,  they  cannot 
xeafionably  doubt  that  a  person  who  can  read  or  hear,  and  who  has 
all  his  senses  about  him,  has  actually  read  or  heard,  has  given  the 
necessary  instruction  to  bis  man  of  business,  and  is  satisfied  that  the 
'writing  is  right. 

VOL.  III.  2  B 
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1794.  Against  these  interlocutoTs  the  present  appeal  was  bronght. 

*"'*"'""        Pleaded  for  the  AppellatU, — The  deeds  in  question  are 

V.         exfacie^  regular,  and  being  executed  with  all  the  solemni- 

XAXWXLL,  &C. 

I 

'<  Bat  if  the  party  whose  deed  is  to  be  attested  is^  by  disease  or 
other  circumstances,  rendered  imable  to  see  and  hear  in  the  usual 
manner^  or  can  only  do  so  in  part,  or  with  difficulty,  and,  in  short, 
must  trust  to  the  fidelity  of  others,  it  is  plain,  both  in  reason  and  in 
law,  that  some  further  precautions  are  necessary.  It  ought  to  ap- 
pear from  eyidence,  that  the  deed  was  his  own  Toluntary  deed,  and 
sufficiently  understood,  that  instructions  were  giren  to  make  it  out 
in  these  terms,  and  that  there  was  no  deception,  but  eyerythlng  ex- 
plained and  known  to  the  party  and  all  present. 

'<  Presumptions  must  always  gire  way  to  truth ;  and  as  it  is  cer- 
tain that  a  blind  man  cannot  read,  there  must  be  positive  eridence 
that  the  paper  which  he  is  to  sign,  or  rather,  which  is  to  be  signed 
for  him,  has  been  read  and  explained  to  him. 

^  In  the  execution  of  a  deed  of  settlement,  or  any  writing  of  im- 
portance, although  he  might  be  able  to  adhibit  his  scrawl  (signa- 
ture ?)  it  is  much  more  fit,  and  the  law  expects,  that  two  notaries  and 
four  witnesses  should  be  called  in.  And  these  must  be  tJi  prasmtsns 
specicUiter  requisiti,  t.  e.  they  must  attest  the  fact  of  being  authorised 
and  required  to  subscribe  a  certain  deed  for  the  party,  which  deed, 
therefore,  of  course  must  be  made  known  to  them. — Fide  Stair, 
Galloway  v.  Duff,  5th  December  1672;  Kiikerran  voce  Writ,  18th 
June  1745;  Birrel,  9th  Januaiy  1753«  Falconer;  Erskine,  p. 
429 ;  Diet.  Vol.  2,  p.  536,  25th  June  1760  ;  Fairholmes  v.  Mylep, 
Ist  July  1767,  Holland  ;  Trotter  t7.  Trotter,  Sess.  Papers,  Vol.  2, 
No.  24;  Crawford  of  Doonside  v.  Trustees  of  Crawford,  Sess 
Paperp,  Vol.  38,  No  27  (App.  to  Mor.  Die.) ;  case  of  M 'Arthur 
V.  Williamson,  &c.  Vol.  45,  No.  37 ;  Weir  of  Kirkwood  v.  Gibson, 
Vol.  40,  No.  7;  Drown  v.  Chalmers,  Vol.  40,  No.  78  (App.J^to 
Mor.  Die) ;  Jerdon  v.  Scott,  l7th  Nov.  1789.     (Mor.  p.  4964).    * 

**  In  Bacon's  Abridgment  voce  Will?,  one  of  the  cases  put  of  a 
will  being  challengeable  is,  where  the  husband  is  in  weakness  and 
distress,  and  the  wife,  attending  upon  him,  induces  him  by  flattetj 
to  give  her  all.  Another  is.  If  the  friends  of  a  sick  man,  of  their 
own  hands  shall  make  a  will,  and  bring  it  to  a  man  in  the  extremity 
of  sickness,  and  read  it  to  him,  and  ask  him  whether  this  shall  be 
his  will,  and  he  says,  yes,  yes.  Swinbum,  p.  78,  says,  •*  when  the 
•*  sick  man*s  kinsfolk,  or  some  other  person,  do  cause  a  testament  to 
"  be  written  after  their  inditings,  and  then  afterwards  the  same  be 
**  read  unto  him,  and  he  being  demanded  whether  the  same  shall 
**  stand  for  his  testament  ?  Answereth  yea,  and  shortly  after  dietb, 
^  in  this  case  the  testament  is  not  good."    And  a  pleasant  stoiy  is 
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ties  which  the  law  requireB,  and  which  are  usual  in  practice,        1794. 
when  the  granter  is  in  the  situation  Mr.  Lowthian  was,  they     — 1— 
must  stand  unquestioned  and  'unquestionable,  in  so  far  as    X'Owthiam 

V. 
" MAXWELL,  &C. 

told  by  him  of  a  monk,  &c.    See  also,  Voet,  Lib.  28,  tit  i.  §  10.— « 
Julias  Clanu. 

**  These  authorities  are  mentioned,  in  order  to  show  that  sometimes 
even  reading  to  the  testatator,  and  receiying  an  affirmatiye  answer, 
is  not  sufficient.  Cases  of  this  kind  must  depend  upon  circum- 
stances. The  great  and  leading  principle  is,  that  the  will  must  appear 
to  be  spontaneous  and  deliberate,  not  the  effect  of  fear,  compulsion, 
fiaud,  or  strong  importunity ;  and,  above  all,  in  the  case  of  a  blind 
man,  it  must  be  prored  that  what  is  called  his  will  is  truly  so,  and 
that  it  proceeded  from  himself;  and  that  the  contents  were  fully 
known  to  and  authorised  by  him  ;  and  some  proper  means  must  be 
taken  to  substantiate  and  to  identify  the  instrument  containing  that 
will. 

**  These  are  not  statutory  solemnities  attending  the  execution  of 
the  deed,  but  requisites  in  modum  probaiionis^  to  obviate  fraud  and 
deception.  They  arise  from  the  nature  and  necessity  of  the  case, 
and  there  may  be  different  modes  of  authentication,  and  of  proving 
the  identity. 

**The  most  simple  and  natural  seems  to  be  this,  that  when  a  man 
of  business  is  employed  to  execute  die  will  of  a  blind  man,  he  should 
take  care  to  receive  his  instructions  in  presence  of  two  creditable  wit- 
nesses ;  he  should  set  down  the  heads  of  them  in  writing  in  pre* 
sence  of  these  witnesses,  and  one  duplicate  may  be  left  in  their 
hands,  another  used  by  himself  in  extending  the  deed,  and  these 
same  vritnesses  being  again  called  upon  to  attend  at  the  execution  of 
the  deed,  the  extended  instrument  ought  to  be  read  over,  and  fully 
explained  in  presence  of  the  testator,  and  compared  by  them  with 
the  previous  instructions ;  and  another  precaution  seems  also  to  be 
proper,  viz.  that  two  duplicates  should  be  made  of  the  will  itself,  one 
to  be  deposited  in  the  hands  of  one  or  other  of  the  witnesses,  or  of 
some  tmst-wortby  person,  and  another  put  into  the  custody  of  the 
testator  himself,  or  those  about  him. 

^The  will  of  a  blind  man  cannot  be  concealed  like  that  of  a  per- 
son who  has  all  his  senses  about  him.  It  ought  to  be  made  known  at 
least  to  two  persons  of  honour  and  veracity,  who  may  be  afterwards 
called  upon  to  support  it  by  their  evidence. 

**  The  law  of  England  may  perhaps  be  satisfied  with  one  witness. 
The  law  of  Scotland  requires  two,  and  this  cannot  be  dispensed 
with. 

'*  In  the  present  case,  the  deeds  are  not  destitute  of  l^al  solemni- 
ties, for  the  notary's  docquet  is  formal,  and  all  the  statutory  requi- 
sites have  been  observed.    The  objection  does  not  lye  upon  statute, 
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1794.  these  Bolemnitieg  are  concerned.  By  statntes  1579  and 
1681,  when  a  person  cannot  write,  he  may  authorize  two 
notaries  to  subscribe  for  him,  in  presence  of  four  witnesses, 


LOWTHIAW 
XAXWBU.,  &C. 


but  upon  common  law,  and  consists  in  the  want  of  legal  proof,  not 
the  want  of  legal  form. 

<^  Had  the  instrumentary  witnesses  been  called  upon  to  proTe,  con- 
trary to  their  attestation  in  the  docquet,  as  to  the  subscription  of  the 
notaries,  or  the  testator's  giving  a  sjrmbolical  mandate  by  touching 
the  pen,  and  had  any  of  them  sworn  to  the  contrary  of  what  they 
attested,  it  would  hare  been  doubtful  whether  such  evidence  could 
have  been  received,  or  at  least  could  have  been  credited. — See  Bur- 
row's Reports,  Vol.  4,  p.  2225.  Our  law  does  not  difier  from  the 
law  of  England  in  that  particular. 

^<  But  the  evidence  here  is  of  quite  a  different  nature.  It  goes  to 
extrinsic  facts,  which  in  all  the  cases  of  a  blind  person  are  essential, 
viz.  the  authority  given  to  execute  a  will  of  a  certain  tenor,  the 
knowledge  of  the  testator,  and  his  assent  to  the  tenor  so  read  and 
written ;  and,  in  short,  that  this  deed,  which  was  neither  written  nor 
read  by  him,  and  which  was  composed,  written,  and  subscribed  by 
others,  at  his  desire,  is  truly  the  deed  which  he  had  a  deliberate  pur- 
pose of  executing. 

**  That  it  was  fairly  obtained,  and  not  the  effect  of  fraud,  force,  or 
any  illegal  practice,  may  be  presumed,  if  once  his  knowledge  and 
approbation  of  the  deed  are  sufficiently  instructed ;  but  it  requires 
something  more  than  the  notary's  docquet  to  show  that  the  deed  was 
truly  his.  At  least  this  will  be  required  if  the  proof  is  extant, 
though  possibly,  at  a  great  distance  of  time,  and  after  all  persons 
concerned  are  dead  and  gone,  the  docquet  itself  may  establish  a  pre- 
sumption, unless  something  very  irrational,  absurd,  or  inconsistent, 
shall  appear  upon  the  face  of  the  instrument  itself,  or  unless  collate- 
ral written  evidence  shall  appear  to  defeat  any  presumption  that  can 
arise  from  the  docquet ;  and  it  is  always  a  material  circumstance, 
one  way  or  other,  that  the  deed  appears  to  be  consistent  fvilhy  not 
contrary  /o,  former  deeds  or  settlements. 

**  It  is  said  that  there  is  sufficient  proof  of  enixa  voluntas  here  to 
give  the  whole  to  Mrs.  Lowthian.  Were  this  clearly  established  by 
legal  evidence,  it  would  go  far  to  support  the  deeds.  But  prior  to 
177^1  we  have  not  the  vestige  of  any  such  intention,  further  than 
to  the  extent  of  reasonable  provisions,  and  it  is  an  unfavourable  cir- 
cumstance in  her  cause  that  neither  the  deed  177'^>  nor  any  scroll  or 
copy  of  it,  now  appears.  The  opinion  of  counsel,  p.  12,  of  2nd 
Appendix,  speaks  of  it  as  a  deed  in  favour  of  Mrs.  Lowthian  and 
other  legatees  ;  and  from  the  close  of  the  opinion,  at  letter  G,  it  would 
seem  that  some  part  of  the  Scotch  succession  was  settled  on  Mr. 
Boss.    The  opinion  frurther  shows,  that  not  only  the  deed  itself  was 
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he  at  sametime  touohing  the  notaries'  pen,  as  evidence  of       1794. 
his  authority ;  and  as  the  statutes  take  no  account  of  the    
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then  extant,  viz.  Aug.  177^>  hut  a  copy  or  scroll  which  was  shown  xaxwbll,  &c. 
to  the  counsel,  and  prohahly  the  memorial  upon  which  the  opinion 
was  giren,  contained  a  fuller  description  of  it,  hut  the  opinion  is  pro- 
duced without  the  memorial,  though  it  is  seldom  that  an  opinion  is 
preserved  without  the  relative  case.  Again,  we  see  from  Macken- 
zie's letter,  1st  Appendix,  p.  49,  that  Mrs.  Lowtbian  was  the  exe- 
cutor named  in  the  deed  1774,  but  it  is  not  there  said  either  that 
she  was  residuary  legatee,  or  that  there  were  not  special  legacies  in 
favour  of  Boss,  (N.B. — Ross  was  then  in  favour),  and  other  relations, 
or  that  any  part  of  the  heritable  succession  was  included.  The 
same  letter  bears  expressly  that  the  deed  1774  was  extant,  and  in 
force  as  far  down  as  January  177^)  when  the  first  deed  now  under 
challenge  was  executed.  Mrs.  Lowtbian  says,  in  her  deposition, 
State,  p.  140,  C,  that  the  deed  1774  was  destroyed  by  Mr.  Low- 
tbian in  his  lifetime,  but  she  ought  to  have  added,  that  it  was  de- 
stroyed after  January  1776,  long  after  he  was  blind,  and  con- 
sequently with  the  assistance  either  of  her  or  some  other  person 
about  him ;  and  it  is  singular  that  not  only  the  deed  itself,  but  the 
scroll  or  copy,  and  the  memorial  to  counsel,  should  all  have  been 
destroyed,  when  all  the  succeeding  deeds  should  have  been  carefully 
kept. 

*'  The  deed  of  1776  is  said  to  be  the  best  authenticated  of  any  of 
those  under  challenge.     In  one  respect  it  is  so. ;  viz,  in  so  far  as 
Mr.  Maxwell  of  Carrochan  swears  to  a  previous  reading  either  of 
the  deed  or  scroll.    In  other  respects  it  is  more  exceptionable  than 
any  of  them.     It  is  clear  from  the  eridence  of  both  Maxwell  and 
Staig,  that  the  reading  at  the  period  of  execution  was  not  such  as 
could  convey  any  knowledge  to  the  testator.   It  was  meant  that  even 
the  witnesses,  who  had  their  sense  of  hearing  entire,  should  know 
as  little  as  possible  of  the  matter.    Of  course  the  testator,  whose 
sense  of  hearing  was  very  imperfect,  as  well  as  his  eye-sight  gone, 
must  have  known  much  less  of  what  was  then  doing  in  bis  presence. 
To  a  fact  of  this  kind  the  evidence  of  Kay  and  Clark,  two  inferior 
persons,  evidently  prejudiced  in  favour  of  the  defender,  must  go  for 
little  in  competition  with  two  such  witnesses  as  Staig  and  Maxwell. 
The  above  low  witnesses  have  greatly  exaggerated,  and  been  di- 
rectly refuted  in  some  particulars  sworn  to  by  them ;  and  the  evi- 
dence of  Grraham,  the  assistant  of  M'Kenzie,  is  infinitely  more 
exceptionable. 

'«  As  to  Maxwell's  account  of  the  previous  reading,  it  is  enough 
that  the  law  of  Scotland  does  not  admit  such  a  fact  to  be  proved  by 
one  witness;  and  besides,  he  seems  to  have  proceeded  very  much 
upon  confidence  in  M'Kenzie,  gave  himself  little  trouble  in  explain- 
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1794.       caase  which  may  disable  a  party  from  writing,  whether  from 
.    blindness,  or  from  never  having  been  tanght,  it  is  reasonable 
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'  iog,  and  no  attention  at  all  to  the  afler  execution,  so  as  to  establish 
with  sufficient  clearness  the  identity. 

**  Besides^  it  is  a  remarkable  feature  of  this  deed,  that  it  conveys  in 
express  terms  the  testator's  whole  estates,  real  and  personaJ,  in 
Scotland,  and  eren  all  that  he  should  die  possessed  of,  whether  ac- 
quired, or  dcTolying  upon  him  by  succession,  and  whether  consisting 
of  lands,  tenemeuts,  tythes,  debts  due  by  mortgage,  heritable  bonds, 
&c.  (1st  Appendix,  p.  14,  letter  K).  And  yet  M*Kenzie's  letter, 
(p.  50,  letter  D),  says  that  the  heritable  subjects  were  not  meant  to 
be  at  all  conreyed  by  that  settlement. 

*^  It  is  no  less  a  fatal  circumstance  to  this  deed,  that  M'Kenzie 
did,  by  the  form  of  it,  take  the  whole  residue  to  himself,  though  it 
was  afterwards  confessed  that  no  such  thing  was  meant,  and  this  was 
but  partially  set  to  rights  by  the  codicil,  (p.  20),  which  was  ardded 
by  its  nature  to  the  personal  estate,  leaving  entirely  out  the  heritage, 
which  had  become  very  considerable,  as  heritable  bonds  are  heritage 
by  the  law  of  Scotland. 

"  In  sbort,  both  the  principal  will  in  1776,  and  codicil  in  1778t 
are,  upon  the  face  of  them,  and  by  written  eyidence,  proved  to  be 
fraudulent  deeds,  independent  of  the  parole  eyidence,  so  that  there 
is  an  impossibility  of  supporting  diem. 

'*  All  the  other  deeds  were  clearly  executed  in  a  most  improper 
manner,  without  the  least  appearance  either  of  prerious  instructions, 
previous  reading,  or  due  reading  and  explanation  at  the  time.  Such 
of  the  witnesses  as  deserve  any  credit  at  all,  agree  in  this.  To  say 
nothing  of  M^Kenzie,  the  evidence  of  Wilkin  and  Johnstone, 
Widers  and  Lockerby,  is  remarkable,  nor  is  there  any  reason  to  sup- 
pose that  the  ceremony  of  reading  at  the  period  of  execution,  would 
be  differently  performed  from  what  it  was  at  the  first  and  leading 
deed. 

**  Besides,  the  private  letter  from  M'Kenzie,  and  the  memorandum 
by  Graham,  and  the  fact  of  reading  the  bonds  in  an  improper  man- 
ner, leaving  out  the  destination,  are  such  invincible  proofs  of  firaud, 
that  they  are  sufficient  to  outweigh  whole  volumes  on  the  other  side. 
£very  attempt  to  explain  these  written  documents,  has  proved  in- 
effectual and  desperate,  so  that,  upon  the  whole,  no  doubt  can  re- 
main, that  the  deeds  ought,  all  and  each  of  them,  to  be  laid  aside. 

'^  The  ^Toof  of  general  inteniion  in  favour  of  the  defender,  ue, 
to  leave  her  a  considerable  portion  of  his  effects,  and  trusting  the 
execution  to  others,  however  strong,  would  not  be  relevant.  We 
do  not  admit  nuncupative  wills ;  and  in  such  a  case  confidence  must 
be  excluded,  because  the  law  requires  that  the  deed  should  be 
wholly  the  party's  own.    See  the  case  of  Crawford  of  Doonside. 
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to  presume  that  if,  in  either  case,  these  solemnities  were  re-        1794. 
qnired,  the  deeds  so  executed  would  be  unexceptionable.  All    — — 
these  solemnities  have  been  complied  with  in  the  present  case,    i-owthiam 
yet  the  deeds  have  been  challenged  on  those  very  grounds,  maxwell,  &c. 


The  general  intention  was  clear,  and  he  trusted  in  Teiy  honourable 
men,  viz..  Sir  Adam  Ferguson,  &c. 

*^  The  strongest  circumstance  in  support  of  the  deeds,  is  the  de- 
lay of  the  challenge  till  the  death  of  Carruthers  of  Dorroont,  who 
was  witness  to  the  last  deed  in  1782.  But  his  evidence,  if  alive 
and  favourable  to  the  defender,  would  scarcely  be  sufficient  against 
the  other  circumstances,  particularly  the  evidence  of  Wilkin,  who 
also  witnessed  the  codicil  to  the  last  deed,  joined  to  that  of  Staigs, 
and  the  written  proofs  already  mentioned.  He  would  be  a  single 
evidence  to  the  fact  of  previous  reading,  if  we  suppose  that  he 
would  say  so,  for  the  support  he  has  from  M.  Black,  (p.  203,  B),  is 
very  slender.  She  is  a  low,  suspicious  witness,  in  the  service  of  the 
defender,  and  evidently  exaggerates  in  some  circumstances  in  the 
leading  questions  put  to  her.  She  is  likewise  a  legatee,  and  has  an  in- 
terest in  supporting  the  deeds.  Most  of  the  other  legatees  are  persons 
who  will  succeed  by  law.  In  both  the  cases  of  Crawford  of  Doon- 
nde  and  M' Arthur,  the  Court  went  chiefly  upon  the  circumstance 
of  the  deed  not  being  read«  In  the  former  case  it  was  said,  *'  When 
*'  the  author  of  a  deed  who  has  his  senses  entire,  and  can  read,  ad- 
*'  hibits  his  subscription  to  that  deed,  your  Lordships  will  presume 
'*  that  the  deed  has  been  considered  by  him  previous  to  the  sub- 
*^  scription  being  adhibited,  knowing  that  the  understanding  of  men 
'*  will  induce  them  to  examine  the  contents  of  their  deed  before 
*'  they  adhibit  their  subscription  to  it."  But  it  was  observed  that  there 
was  no  room  for  presumption  in  that  case,  as  it  was  an  ascertained 
fact,  that  Mr.  Crawford  had  no  opportunity  either  of  reading  or 
hearing  read,  and  that  no  previous  scroll  was  made. 

*'  In  the  other  case,  it  was  said  by  the  judges,  in  delivering  their 
opinions,  that  Miss  M* Arthur,  though  in  distress  of  body,  was  not 
incapable  to  make  a  will,  but  that  no  evidence  appeared  that  she 
had  either  given  previous  instructions,  or  read  the  will  made  for 
her:  That  although  it  was  a  general  presumption  that  a  will,  duly 
authenticated  by  the  subscription  of  the  party,  and  of  the  instru- 
mentary  witnesses,  had  been  previously  read  and  considered,  yet 
this  presumption  might  be  taken  off  by  contrary  circumstances,  that 
the  will  was  irrational,  being  against  her  father,  who  was  her  nearest 
heir,  and  seemed  to  be  the  effect  of  a  combination  of  those  about 
her." 

Lord  Akkervillr. — *'  There  is  no  evidence  of  any  intention  in 
favour  of  the  wife  prior  to  these  deeds.  Afler  he  was  blind,  the 
testator  fell  into  the  hands  of  his  wife  and  M'Kenzie,  and  the  deeds 
were  then  procured  by  fraudulent  means." 
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1794.       namely,  that  thej  were  not  read  over  to  the  deceased  at  exe- 
■  cution.  But  this  is  not  made  aBtatatorysolemnity.  Whenaper- 

LowTHiAW    ^^  ^jjQ  gggg^  and  can  read  writing,  although  he  cannot  write. 

MAXWELL,  &c.  makes  a  will,  the  legal  presumption  is,  that  he  has  read  and 


Lord  Abercrombib. — ^*  The  deceased  was  capable  of  testing. 
But  be  was  blind,  and  his  bearing  impaired.  Tbe  question  is.  Whe- 
ther these  deeds  were  executed  according  to  law  ?  Tbe  act  1681  pre- 
scribes tbe  regulations  without  distinction.  If  able  to  read,  the 
presumption  is,  tbat  be  has  read  it.  But  in  tbe  case  of  a  blind  man, 
tbe  witnesses  and  notaries  must  be  satisfied  tbat  authority  is  g^Ten; 
and  no  other  method  but  reading  can  be  admitted^  and  tbe  identity 
must  be  clear.  Tbe  inconvenience  of  publishing  settlements  of  this 
nature,  is  much  overbalanced  by  tbe  advantages  to  the  law,  and  to 
the  rigbts  of  individuals.  Tbe  deeds  here  were  worse  tban  if  they 
had  not  been  read  at  all.  Tbey  were  purposely  misread.  I  am, 
therefore,  for  reducing  tbe  deeds,  as  not  sufficiently  read  and  ex- 
plained even  independently  of  fraud.  But  there  is  evidence  of  fraud 
besides." 

Lord  Justice  Clbrk. — ^'  I  am  of  tbe  same  opinion  as  to  capacity. 
Regarding  tbe  objection  as  to  tbe  execution  of  tbe  deeds.  Upon  look- 
ing into  them,  a  point  of  law  occurs,  namely,  that  where  writing  is  essen- 
tial any  defect  in  them  cannot  be  supplied  by  parole  evidence.  If  the 
deed  is  not  formal,  it  is  null  and  void.  In  tbe  case  of  a  person  pos- 
sessed^of  all  bis  faculties  and  senses,  tbere  is  no  occasion  for  reading 
tbe  deed.  But  where  be  cannot  sign,  he  must  have  notaries;  and 
tbe  whole  must  be  read  over  and  done  unico  conlexlu.  Nothing 
can  be  taken  upon  tbe  autbority  of  another,  even  if  it  were  proved 
by  two  witnesses,  tbat  one  or  otber  of  them  bad  autbority.  Suppose 
both  tbe  notaries  bad  read  tbp  deed  in  another  room^  this  is  not 
enough ;  for  when  they  came  before  tbe  witnesses,  anotber  deed  may 
be  substituted.  Tbe  docquet,  therefore,  ougbt  to  bear  tbat  it  was 
read,  otherwise  tbere  is  no  legal  evidence  of  its  being  tbe  deed  of 
tbe  party." 

Lord  Monboddo. — '*  Tbe  necessity  of  reading  implied.  The  deeds 
were  not  read  sufficiently  here ;  and  tbe  case  is  tbe  same  as  if  the  tes- 
tator was  deaf  as  well  as  blind.^* 

Lord  Swinton. — "  I  am  of  tbe  same  opinion." 

Lord  President. — ^' Of  same  opinion;  but  not  essential  that 
tbe  notary's  docquet  should  bear  tbat  tbey  were  read." 

Lord  Dreohorn. — '^  Of  same  opinion  with  Lord  Monboddo." 

Lord  Eskgrovk. — "  Whatever  was  bis  intention,  it  was  not  exe- 
cuted in  a  proper  manner ;  but  tbe  assignation  of  tbe  debt  doe  bj 
Ross  seems  to  be  in  different  circumstances." 

^'  Tbe  Court  reduce  tbe  whole  deeds  under  cballenge."-*President 
CampbeU's  Session  Papers^  vol.  67« 


LOWTBIAN 
V. 


CASES  ON  APPEAL  FROM  SCOTLAND.  877 

undentandB  tho  writings.  When  a  party  defective  in  sight  is  1794. 
obb'ged  to  sign  by  notaries,  the  presumption  is,  that  the  in- 
Btniment  has  been  dictated  by  him,  and  read  or  explained  to 
him  by  the  notaries.  In  either  case  th^  witnesses  are  only  x azwbll,  &c. 
called  to  the  signing.  When  he  signs  himself,  they  are  wit- 
nesses to  his  subscription.  When  he  signs  by  notaries,  thoy 
are  witnesses  to  the  notaries'  attestation.  In  no  case  is  it 
necessary  to  read  the  deed  to  him  in  presence  and  hearing 
of  the  attesting  witnesses.  It  may  be  expedient  to  do  so, 
in  order  that  they  may  bear  witness  of  the  fact  in  case  of  a 
challenge,  and  if  they  swear  that  the  deed  was,  in  point  of 
fact,  read,  then  there  is  an  end  to  every  objection.  This  is 
just  precisely  the  situation  of  the  deeds  now  challenged. 
It  would  be  truly  impolitic  and  unjust  to  allow,  after  an  in- 
terval of  time,  any  inquiry  into  uncertain  and  fanciful  spe- 
culations, as  to  whether  the  deed,  when  read,  was  so  read 
as  not  be  understood  by  the  deceased.  No  doubt,  when 
the  deed  is  impeached  on  frauds  every  inquiry  is  legitimate, 
bat  still  the  question  always  is,  and  will  be:  Whether,  by  the 
way  in  which  the  business  was  conducted,  a  fraud  was  actually 
perpetrated,  not  whether  one  was  possible?  In  the  pre- 
sent case,  after  the  most  searching  scrutiny,  not  a  ves- 
tige of  fraud  is  traceable  to  the  appellant.  The  proof 
of  such  allegation,  which  lies  on  the  party  asserting  or  affirm- 
ing it,  has  therefore  entirely  failed.  2nd,  Then  again,  as 
to  the  deceased's  capacity,  it  is  proved  incontrovertibly,  that, 
down  to  the  period  of  his  death,  he  was  in  possession  of 
such  strength  of  mind  as  well  enabled  him  to  direct  how  his 
fortune  should  be  disposed  of ;  this,  coupled  with  his  proof 
of  good  sense,  his  memory  and  attention,  and  anxiety  in  re- 
gard to  his  money  affairs,  and  their  settlement  after  his 
death,  entirely  disproved  this  part  of  the  case.  3d,  The 
only  question  which  then  remains  is,  whether  the  deeds  set 
forth  the  genuine  will  and  intention  of  the  deceased  ?  Now, 
as  there  is  no  pretence  for  saying  that  he  actually  died,  or 
intended  to  die  intestate,  and  when  there  is  so  much  col- 
lateral evidence  in  letters,  apart  altogether  from  these 
deeds,  to  show  that  his  intention  always  was  to  give  the  ap- 
pellant the  fee  of  his  estates,  the  deeds  ought  to  stand. 
By  the  Court  refusing  to  admit  Mr  Currie  as  a  witness,  the 
appellant  has  been  deprived  of  evidence  duly  tendered  by 
her,  which  would  not  only  have  established  her  husband's 
capacity,  but  would  have  explained  some  of  the  letters  and 
other  writings  produced  in  the  cause. 
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1795.  Pleaded  far  the  Respondent, — ^Mr  Lowthian,  though  not 

entirely  deprived   of  underetatiding,  yet,  besides   being 


BciLmNGs  CO  ^^"^  ^^^  almost  deaf,  was  so  far  impaired  in  his  mental  far 
V.         cnlties,  as  to  be  an  easy  prey  to  sach  as  meant  to  impose 

M ACKBMzxi.  upon  him ;  and  certain  persons,  who  had  insinuated  them- 
selves into  his  confidence,  concerted  a  plan  for  deceiving  him 
in  regard  to  his  settlements.  But  these  settlements  being 
executed  in  such  a  manner,  in  point  of  form,  as  not  to  be 
read  so  as  to  be  understood,  and  no  mention  being  made  in  the 
notary's  docqnet  of  the  reading  of  the  deeds,  the  same  were 
null  and  void  in  law.  And  the  Court  below  adjudged  rightly, 
in  refusing  the  examination  of  the  appellant's  agent  as  a 
witness  on  her  behalf,  because  he  was  an  incompetent  wit- 
ness  according  to  the  law  of  Scotland. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 

For  Appellant,  Sir  J.  Scott,  J.  Anetruther,  TFm.  Honyman. 
For  Respondent,  W.  Grant,  Geo.  Ferguson. 


Thb  Tork  Buildings  Compant,    .         .        Appellanie; 
Alexander  Mackenzie,  Respondent. 

House  of  Lords,  13th  May  1795. 

Judicial  Sale— Common  Agent  —  Disabilitt  to  Purcuasb — 
Fraud — Homologation. — Held,  that  a  common  agent,  in  a  rank- 
ing and  sale,  cannot  purchase  the  estates  sold  under  the  Tanking 
for  his  own  account,  though  at  a  public  judicial  auction^  and  sale 
reduced,  though  he  had  been  in  possession  unchallenged  for  thir- 
teen years. 

The  estates  in  Scotland,  belonging  to  the  Tork  Buildings 
Company,  being  brought  to  a  ranking  and  sale,  under  the 
authority  of  the  acts  of  Parliament,  a  part  of  them,  consist- 
ing of  the  estates  of  Seaton,  &c.,  was  purchased  by  the  re- 
spondent at  a  judicial  auction,  he  being  the  common  agent 
in  the  ranking  and  sale.    The  sale  was  reported  to  and  con- 
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finned  by  a  decree  of  the  Court ;  the  respondent  paid  the       ..^^ 
porchaae-money^  had  got  charter  from  the  Crown  on  his  ' 

decree  of  sale,  was  infeft,  and  had  been  for  eleven  years  in    the  tobk 
the  quiet  possession  of  the  estate,  without  any  objection  bwij>imo8co. 
stated  by  any  one  to  the  validity  of  the  sale,  and  had  ex-  ^jlckshzib. 
pended  large  sums  in  buildings  and  other  improvements, 
when  the  present  action  of  reduction  was  brought  to  set 
aside  the  sale. 

The  grounds  of  the  reduction  were,  Ist,  That  the  respond- 
ent was  disabled  by  law  from  purchasing,  he  being  the  com- 
mon agent  who  conducted  the  proceedings  in  the  ranking 
of  the  appellants'  creditors  and  sale  of  their  estates.    2nd, 
That  he  had  acted  fraudulently  in  concealing  the  value  of 
the  estate,  or  did  not  sufficiently  promulgate  its  advantages. 
That  he  formed  combinations  to  prevent  others  from  bidding 
at  or  attending  the  sale,  in  order  to  secure  it  to  himself; 
and,  3d,  That  he  was  guilty  of  neglect  of  his  duty,  as  com« 
men  agent  at  the  sale,  in  allowing  the  estate  to  be  knocked 
down  to  himself,  and  not  moving  for  an  adjournment,  in  or- 
der  to  give  opportunity  to  other  bidders  to  appear. 

In  defence,  the  respondent  pleaded,  1st,  That  there  was 
no  law  declaring  the  common  agent  in  a  ranking  and  sale 
disqualified  from  purchasing  such  estate  at  a  public  judicial 
auction.  2iid,  That  fraud  was  totally  groundless,  and  the 
sale  fair,  open,  and  a  large  price  given.  8d,  That  though 
the  appellants  wished  an  adjournment  of  the  sale,  yet,  that 
the  circumstances  did  not  warrant  such  adjournment ;  and 
acquiescence  for  so  many  years  in  the  sale,  by  the  appellants 
and  their  creditors,  is  a  sufficient  bar  against  the  plea  of 

disability. 
After  proof  and  much  discussion,  the  Court  came,   at 

first  advising,  to  be  of  opinion  that  the  sale  was  unex- 
ceptionable, by  interlocutor  of  6th  December  1791.  •     But, 


*  Opinions  of  Judges  on  pronouncing  the  different  interlocutors. 

InterlocutaTf  6th  December  1791. 

LoBD  Ankbrvillb. — "  There  is  an  unbounded  confidence  placed  in 
writers.  It  likewise  falls  within  the  justice  of  this  Court,  on  the 
one  hand,  to  inflict  exemplary  punishment  on  them  if  found  in  the 
Trat>ng,  and  to  protect  them  if  in  the  right. 

••  I  am  happy  to  have  been  able  to  form  a  satisfactory  opinion  for 
assoilziDg  the  defender  in  this  case.  There  is  no  room  for  distin- 
gnishing  between  the  upset  price,  at  which  the  estates  were  set  up 
for  sale,  under  the  direction  of  Mr.  Mackenzie*  as  common  agent, 
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1795.        on  reclaiming  petition,  the  Court  altered,  and  in  respect 

'  that  Mr.  Mackenzie  was  common  agent  in  the  sale,  they  re- 

-Jff"  ^^^^    duced  the  same,  by  interlocutor,  on  6th  July  1792.     And 

BUILDINGS  CO.  \   ^  ^ 

V.         finally,  on  reclaiming  petition  for  Mackenzie,  the  Court  pro- 

XACKENZIB.    . . 

and  the  competition  price*    The  question  is,  Was  it  wrong  for  the 
defender,  as  common  agent,  to  be  purchaser  at  the  sale? 

'^  Second  point,  Whether  there  was  fraud  in  his  so  doing  ?  seems  a 
late  thought.  There  was  nothing  wrong  in  the  preliminary  steps 
taken  by  him  in  the  sale ;  and  the  whole  eyidence  on  this  point  of 
fraud  is  a  mass  of  contradiction.  It  is  evident  we  cannot  take  it 
agEunst  what  is  afforded  by  the  record  of  the  facts  made  at  the 
roup." 

Lord  Dunsinnan. — "  I  am  of  the  contraiy  opinion.    I  admit  that 
there  was  nothing  fraudulent  in  the  defender  s  conduct,  and  that  he 
has  been  unjustly  charged*    Here  the  creditors  were  pressing,  (and 
it  was  necessary  to  effect  a  sale  in  order  to  satisfy  them.)^'Vlde 
Lord  Colville's  eyidence.    The  defender  had  money  to  lay  out ;  and, 
in  my  opinion,  there  is  nothing  in  the  circumstance  of  the  rental  to 
show  that  any  undue  advantage  was  taken.    I  lay  the  testimony  of 
Braidwood  aside  altogether,  and  lay  my  opinion  upon  the  duty  of  a 
common  agent.     His  business  as  to  the  sale  is,  to  make  the  sub- 
jects produce  as  much  as  possible.    The  incidents  at  the  sale  are  like- 
wise to  be  taken  into  view.    The  admitted  facts  are,  that  on  the  day 
of  sale,  precisely  at  the  hour  of  four,  the  estate  was  exposed.    Tbe 
advertisement  says  between  four  and  six  o'clock.    There  is  also  the 
neglect  of  inserting  a  short  advertisement  in  the  Mercury.     It  was 
his  duty  to  procure  the  highest  price.  A  common  agent  may  purchase 
where  there  is  a  competition ;  but  the  offering  the  upset  price  pro* 
motes  nothmg.'' 

Lord  Drbghorn. — *'  There  is  an  alternative  conclusion  in  the 
summons,  raised  for  restitution  or  damages."  • 

'^  As  to  the  first  and  general  point,  I  have  no  idea  that  the  com- 
mon agent  may  not  purchase  at  a  judicial  sale,  although  this  maj 
depend  on  circumstances.  Mr.  Corrie*s  opinion  is  sound;  and  I 
am  persuaded,  that  if  he  (the  common  agent)  had  been  desired  to 
set  up  the  estate  again  he  would  have  done  it.  I  am,  therefore,  for 
overruling  the  general  objection.  But  we'll  watch  his  conduct  with 
a  jealous  eye ;  but  as  to  his  conduct  previous  to  the  sale,  I  am  of 
the  same  opinion  with  Taylor,  (a  witness).  As  to  Braidwood,  (ano- 
ther  "witness,)  it  is  a  mistake  to  put  it  (his  testimony;  on  peijniy. 
The  defender  did  not  deceive  him  in  any  way.  No  ground  there- 
fore for  fraud ;  yet  the  defender  has  not  done  his  utmost ;  and  I 
must  give  the  opinion  that  Taylor  declines  to  give,  and  think  he 
ought  to  be  decerned  to  pay  the  additional  price,  which  we  see  would 
have  been  given.    The  pursuer  demands  equity,  and  we  must  give 
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nonnced  this  interlocutor,  "  they  repel  the  reasons  of  reduc-       1795« 
**  tion,  sustain  the  defence,  assoilzie  the  defender,  and  de- 


"  cem :  And,  in  respect,  one  of  the  reasons  of  reduction  was^j^^^j^^^"^^^ 
*^  a  charge  of  fraud  against  the  defender,  find  the  pursuers  v. 

Mar.  8, 1793. 

it  him.    Ei^o,  we  are  not  to  deprire  him,  (common  agent)  of  his 
estate  altogether,  after  a  possession  of  thirteen  years. 

"  The  second  lot  was  knocked  down  when  the  defender  himself 
desired  Mr  Taylor  to  stop  the  hammer.  Ergo,  the  lot  ought  to  hare 
been  set  up  again.  I  am  for  giving  no  expenses  on  either  side,  as 
the  charge  of  fraud  is  groundless." 

Lord  Rockvillb. — ''Braid wood  is  clearly  mistaken.  There  is 
no  evidence  of  fraud ;  and  there  appears  to  have  been  a  great  deal 
of  activity  on  the  part  of  the  defender." 

Lord  Justice  Clerk. — **  There  is  not  sufficient  evidence  to  sup- 
port a  charge  of  fraud.  The  question  turns  entirely  upon  the  duty 
of  common  agents.  This  office  implies  trust  and  confidence,  and 
every  mandate  implies  it.  It  is  in  his  power  to  do  great  good  or  to 
do  great  harm,  to  the  other  parties  concerned. 

''Every  trust  is  of  the  most  sacred  kind,  and  must  be  exer- 
cised with  chastity  and  purity.  There  ought  to  be  no  clashing 
between  duty  and  self-interest.  A  trustee  is  not  entitled  to  take 
even  those  advantages  which  a  stranger  may  take.  His  duty*  as 
to  the  sale,  is  to  bring  the  highest  price.  But  a  purchaser's  ob« 
ject  is  to  pay  the  least,  I  do  not  go  on  the  parole  evidence  that 
has  been  adduced,  but  upon  the  record  of  the  sale  and  the  written 
evidence.  His  own  letters  show  that  he  thought  the  upset  price 
was  below  the  value.  He  knew  that  Lot  was  worth  £14,000  or 
£15,000.  Ergo,  he  got  an  exorbitant  advantage.  Suppose  he 
himself  was  not  to  offer,  and  that  he  knew  that  there  was  just  one  man 
in  the  room  who  would  have  got  it  at  the  upset  price,  his  duty  was 
to  move  the  Ordinary  to  adjourn.  If  none  but  himself,  and  he  had 
Iain  bye  (from  offering)  it  would  have  been  adjourned  of  course. 
I  do  not  approve  of  tbe  concession,  that  he  may  purchase  where  a 
competition  takes  place.  It  is  easy  to  get  a  friend  to  offer.  Hence, 
the  disability  must  be  general.  The  proof  led  here,  though  insuf- 
ficient to  prove  fraud,  shows  that  these  things  are  possible." 

Lord  Monboddo. — *'  I  was  tbe  judge  at  the  roup.  The  sale 
just  went  on  as  usual ;  and  it  must  have  been  at  least  half  after 
four  o'clock  before  the  1st  lot  was  called  out.  I  think  there  is  no* 
thing  in  law  to  disable  a  common  agent  from  purchasing  the  estate 
at  a  public  roup.  But  the  question  is  as  to  his  conduct  in  this  par* 
ticular  instance.  He  knew  that  Braidwood  was  to  bid,  and  asked 
if  Braidwood  bad  come.  It  was  his  duty  then  to  move  for  an 
adjournment,  or  delay  the  sale  for  sometime  that  night,  and  the 
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1795.        <<  liable  in  the  expenses  of  the  defender's  proof,  and  ordain 
"  an  account  thereof  to  be  given  in;  but  find  they  are  not 


BunSiNorco. "  ^^^^®  ^^^  *°y  ©^cpense  of  process."    (Vide  bottom  note). 
V.  Against  these  interlocutors  the  present  appeal  was  brought. 


MACKXNKIE. 


Session  j^dge  would  hare  complied.  See  answers  by  the  defender  to  the 
Papers,      condescendence,  where  he  seems  to  put  the  cause  on  that  issue." 

LoBD  EsKOROvE. — *^  As  to  the  abstract  question  of  law,  a  com- 
mon agent  is  not  ipso  facto  disqualified  from  purchasing  at  the  ju- 
dicial sale  which  he  manages.  But  there  ought  to  be  such  a  law. 
When  donci  it  must  be  without  collusion.  As  to  the  special  facts 
in  this  case,  I  cannot  discredit  Braidwood's  eyidence,  without  sup- 
posing perjury,  but  it  is  contradicted  in  eyery  circumstance^  and  I  must 
lay  him  aside.  The  defender  knew  that  he  was  to  be  an  offerer  for 
the  first  lot,  and  it  was  rather  an  early  hour,  half  afler  four  o'clock, 
before  first  lot  struck  off.  But  he  ought  to  hare  moved  an  adjourn- 
ment.*' 

Lord  Hailbs. — <'  I  am  for  assoilzing  the  defender." 

Loud  Prbsident  gaye  his  opinion  at  yery  great  length,  (yide 
Sess.  Papers).  He  said  that, — *'  This  challenge  was  maintained  on 
two  grounds. — Ist,  On  the  general  argument  taken  from  the  duty  of 
a  common  agent,  and  the  nature  of  his  trust.  2d,  Upon  special 
circumstances  upon  which  firaudulent  conduct  was  inferred."  (He 
then  describes  the  nature  of  the  office  of  a  common  agent,  and  his 
duties  in  regard  to  the  particular  estate  over  the  sale  of  whidi  he 
was  appointed  to  act  and  preside,  and  then  proceeds)  : — 

**  But  the  case  of  a  judicial  sale  is  very  different ;  for  there  the  com- 
mon'agent,  holding  him  to  be  a  trustee  or  tutor,  in  the  strictest 
sense,  is  not  auclor  in  rem  mam  when  he  purchases  fairly  at  the 
judicial  sale.  His  right  flows  from  this  Court,  and  his  own  autho- 
rity is  out  of  the  question. 

**  If  his  precedent  duty  has  been  fSuthfnlly  performed,  there  seems 
to  be  little  in  principle  as  in  positiye  law  for  barring  his 
offer  as  a  purchaser  at  the  judicial  roup,  for  at  the  moment  of  the 
sale  he  has  no  duty  incompatible  with  it.  His  functions  are  at  an 
end,  or  suspended,  quoad  the  sale ;  and  the  business  is  then  in  thehands 
of  the  judge  alone,  whose  duty  it  is  to  take  care  that  eyerything  is 
fairly  conducted  at  that  period. 

^*  It  is  belieyed  there  is  no  common  law  rule  any  where  else,  against 
the  exposer  being  himself  an  offerer,  eyen  at  a  yoluntary  sale,  though 
with  us  it  has  been  found  illegal^  7th  Aug.  1753,  Gray  v,  Stuart  &c. 
(Mor.  p.  0560).  But  the  case  of  a  public  judicial  sale  is  yery  diffe- 
rent   Emere  possuni  quilibei  non  prohihiiu  Yoet  lib.  xxyiii.,  tit  18. 

''  The  common  agent,  no  doubt,  is  bound  also  in  duty  to  watch 
oyer  the  proceedings,  eyen  at  the  moment  of  the  sale ;  but  he  has 
nothing  in  his  power  at  that  period,  other  than  publicly  suggest- 
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Pleaded  far  theAppeUants, — The  sale  in  qaestion  was  ipso       1795. 
jMre  Toid  and  null,  becaoBe  the  respondent,  from  his  office  ' 

of  common   agent,  was  under  a  disability  and  incapacity  i^^irq*^. 
which  precluded  him  from  being  a  purchaser.    The  office  of  v. 


XACKKNZXB. 


ing  to  the  judge  if  anything  appears  to  be  wrong  in  the  pro- 
cedure ;  but,  in  the  nature  of  the  thing,  there  can  be  nothing  wrong 
in  offers  being  publicly  made  by  intending  purchasers,  if  theae  are 
not  under  the  upset  price ;  and  there  seems  to  be  no  implied  restmint 
against  the  common  agent  from  the  nature  of  the  duty  which  he  has 
then  to  perform,  more  than  against,  any  indifferent  person. 

**  Whether  the  judge  himself  lies  under  any  restraint,  is  a  ques- 
tion upon  which  a  learned  ciyilian  has  written  a  particular  treatise, 
Tiz.  Matheus  de  Auctionibut^  lib,  I,  cap,  10,  N,  2,  Sfc  But  there 
is  evidently  more  doubt  as  to  the  judge,  because  he  would  thereby 
make  himself  both  judge  and  party;  and  although  there  are  many  in- 
stances of  judges  of  this  court  haying  become  purchasers  at  judicial 
sales,  it  is  beUoTed  that  in  such  instances  the  judge  has  declined 
sitting  in  Court  when  the  sale  was  reported ;  and  probably  there  is 
no  instance  of  the  Ordinary  himself  being  a  purchaser. 

**  It  was  admitted  in  the  pleading  that  in  case  of  competition,  t.  e, 
where  other  offerers  appeared,  the  common  agent  might  be  the 
purchaser.  This  of  itself  shows  that  he  lies  under  no  general  in* 
capacity,  and  therefore,  that  we  necessarily  must  hare  recourse  to 
circumstances.  The  distinction  aimed  at  between  purchasing  in 
competition,  and  at  the  upset  price  on  first  exposure,  would  scarcely 
be  proper  to  be  admitted  as  a  general  rule.  It  would  be  easy  to 
manage  matters  so  as  to  make  a  seeming  competition  without  the 
reality;  and,  on  the  other  hand,  it  may,  and  does  often  happen,  that  the 
upset  price  is  the  full  value,  and  that  the  purchase  at  the  first  ex« 
posure  is  unexceptionable.  A  distinction  of  that  kind  would  be  ar- 
bitrary and  unreasonable.  The  matter  cannot  be  extricated  with- 
out either  a  total  disqualification,  or  none  at  all. 

*'  The  offers  made  by  the  defender  appear  to  have  been  attended 
with  benefit  to  the  Company  in  three  instances,  tiz.,  the  third  lot 
of  Seaton,  which  yields  £100  more  than  it  would  have  done  if  the 
defender  s  offers  were  struck  out.  The  first  lot  of  Tranent,  where  a 
difference  of  £400  was  produced  by  the  joint  purchase,  in  which 
the  defender  was  concerned,  and  the  purchase  of  Callender,  where 
it  is  admitted  on  all  hands  that  the  defender's  conduct  was  even 
meritorious.  In  the  case  of  judicial  sales  at  the  instance  of 
apparent  heirs,  it  has  been  found  that  the  pursuer  is  a  IruHee  for  the 
creditors,  but  this  does  not  hinder  him  from  being  himself  the  pur- 
chaser at  the  upset  price. 

*'  Incapacities  are  not  to  be  stretched,  nor  inferred  by  implication. 
But  here,  as  far  as  analogy  goes,  it  is  against  the  rule  contended  for. 
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^79A.       common  agent,  in  a  ranking  and  sale,  infers  a  natnral  disa* 

bility,  which,  ex  vi  termini^  imports  the  highest  legal  disa- 

BDiLDiNc  *co.  hility,  because  a  law  which  flows  from  nature,  being  founded 

V.  on  the  reason  and  nature  of  the  thing,  is  paramount  to  all 

VACKKNZIB. 

Practice  is  likewise  against  it  See  the  instances  which  haye  beeo 
discovered  on  a  search.  (Note  or  list  of  authorities  lodged  in  pro- 
cess, b J  order  of  the  Court). 

**  If  expediency  requires  an  alteration,  it  must  be  done  by  some 
positive  rule  in  future,  and  not  haying  a  retrospect. 

**  Some  such  disability  is  to  be  found  in  the  civil  law ;  (Voet  fib. 
18,  tit.  1,  §  10)  ;  likewise  our  act  1695,  for  obviating  the  frauds  of 
apparent  heirs,  and  the  act  of  Sederunt,  170B,  concerning  iactors. 

^^  The  defender  communicated  his  intention  to  Mr.  Taylor  and 
Mr.  Hepburn,  and  it  did  not  strike  them  that  there  was  anything 
wrong,  nor  does  it  seem  to  have  occurred  to  any  of  the  agents  pre- 
sent, that  there  was  a  disqualification,  nor  to  Lord  Monboddo,  the 
judge,  nor  to  the  whole  Court,  when  the  sale  was  reported.  The  agents 
for  the  creditors^  particularly  the  preferable  ones,  who  were  pressing 
for  their  payment^  were  entitled  to  hold  him  by  his  o£fer. 

*'  This  holds  to  the  2d  branch  of  the  cause,  and  here  it  is  fair  to 
consider  both  the  defender  s  merits  and  alleged  demerits. 

**  The  researches  made  by  him,  and  report  published,  were  the 
first  lights  which  this  Court  and  the  public  received  into  the  in- 
volved affairs  of  the  Company.  He  refused  to  have  any  concern  in 
acquiring  debts,  or  raising  money  for  creditors,  though  tempting 
offers  were  made,  and  though  other  gentlemen,  members  of  this 
Court,  were  less  scrupulous.  Had  he  entered  into  combinations  pre- 
vious to  the  sales,  to  keep  off  purchasers,  and  to  secure  to  himself 
and  others  the  estates,  or  parts  of  them,  at  the  lowest  values,  these 
would  have  been  fatal  to  his  cause.  An  instance  of  this  kind  oc- 
cured  some  years  ago,  where  a  joint  purchase,  in  consequence  of 
previous  agreement  among  different  intending  offerers,  buying  off 
one  another,  was,  to  a  certain  extent,  set  aside.  (Murray  of  firough- 
ton,  Ist  March  17B3.  Mor.  p.  9567.) 

*'  The  joint  purchase  in  this  case,  of  the  first  lot  of  Tranent  in 
consequence  of  an  agreement  subsequent  to  adjournment,  is  liable  to 
no  such  objection,  as  it  had  the  effect  of  raising  the  price." 

**  The  division  of  the  estate  into  lots,  and  bringing  forward  the 
sale  of  Winton,  in  the  first  place,  is  well  accounted  for,  and  was  ap- 
proved  of  by  the  Court.  The  creditors  were  clamorous  for  their 
money ;  it  was  necessary  that  some  one  part  of  the  estates  or  other 
should  be  first  exposed.  There  was  then  no  prospect  of  an  end  to 
the  war,  or  to  an  immediate  rise  in  the  value  of  land.  Preferable 
creditors  were  not  obliged  to  wait.  Winton  was  the  most  saleable^ 
from  its  situation ;  but  setting  up  the  whole  at  once,  or  even  in 
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positiTo  law.    The  principle  is  obvious.    He  cannot  be  both        1795. 

judge  and  party.    He  cannot  be  both  seller  at  a  roup  and    

buyer :  he  cannot  serve  two  masters.     And  he  that  is  en-  „  "^Jl^^* 

.^  BuII«DXNGB  COi 

trusted  with  the  interest  of  others  ought  not  to  make  that  v. 

^^______ MACKENZIE. 

large  baronies,  would  have  been  imprudent,  as  there  were  few 
monied  men  then  looking  after  large  purchases,  their  money  being 
otherwise  employed.  Mr.  Mackenzie  acted  in  this,  by  the  advice  of 
intelligent  men. 

^*  As  to  what  passed  at  the  sale  itself,  the  hour  must  have  been 
fixed  by  the  judge.  It  was  within  the  time  limited  by  the  Court, 
and  every  person  of  business  knows,  that  as  it  depends  on  the  judge 
himself,  at  what  precise  hour  within  that  limited  time  he  will  take 
his  seat,  so  it  was  incumbent  on  every  person  intending  to  offer,  to 
inquire  either  at  the  clerk  to  the  process,  or  at  the  Ordinary's  clerk, 
what  hour  the  judge  had  fixed.  This  was  no  operation  of  the  de- 
fender's, but  of  other  official  persons. 

.^  In  general,  the  time  for  the  sale  was  the  most  proper  of  any, 
being  the  middle  of  the  rvinier  session^  when  all  men  of  business  are 
daily  attending  on  the  Court;  and  neither  their  own  negligence,  nor 
the  punctuality  of  the  judge,  can  be  stated  as  a  ground  of  compliant. 

**  After  the  Court  was  assembled  for  the  business  of  this  sale,  the 
record  itself  bears  that  all  the  preliminaries  were  duly  gone  through, 
and  the  usual  proclamations  mude. 

"  The  parole  evidence  of  what  was  done  and  said,  and  at  what 
precise  moment  of  time,  at  such  a  distant  period,  cannot  be  trusted. 
It  would  be  most  dangerous  to  admit  of  such  a  proof.  The  presump- 
tion is  omnia  rite  acla^  and  the  manifold  contrarieties  in  this  part 
of  the  evidence  must  prove  decisive  against  the  whole.  One  of  the 
witnesses,  David  Wight,  (p.  157,  B.)  says  that  the  defender,  when 
the  first  or  second  lot  was  under  exposure,  moved  the  judge  to  order 
it  to  be  knocked  down  ;  were  this  fact  true,  it  would  be  the  strong- 
est of  any  in  the  proof ;  but  it  is  totally  incredible,  and  not  sup- 
ported, although  it  must  have  attracted  the  notice  of  every  man  in 
the  room.  The  judge  himself,  when  the  defender  was  declared  pur- 
chaser, would  have  ordered  the  lot  to  be  exposed  again.  (See  Ro- 
bertson, p.  118,  E). 

'*  In  short,  there  is  no  sufficient  evidence  of  any  thing  unusual 
having  happened  ;  and  it  seems  to  have  been  mere  accident  that 
the  defender  got  the  two  first  lots  at  the  upset  price.  Had  he  not 
offered  for  these,  it  is  probable  that  he  w^ould  have  bid  for  the  two 
adjourned  lots,  and  got  them  at  the  same  rate.  There  must  always 
be  some  one  lot  placed  first,  and  some  one  last,  unless  thejr  are  all 
set  up  together  ;  and  it  would  be  equally  absurd  to  cut  off  the  first 
lot,  or  the  first  two  lots,  upon  the  idea  of  their  not  being  exposed, 

VOL.  III.  2  c 
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1795.       business  an  object  of  interest  to  himself;  and  as  one  who 

'  "    has  the  power  will  be  too  ready  to  use  it,  as  an  opportunity 

BUILDINGS  CO.  ^^^  BeTYVDg  his  owu  interest  at  the  expense  of  those  for  whom 

«•         he  is  instructed  to  act,  no  such  purchase  so  made  by  him 

MACKSMZIB. 

as  it  would  be  to  abolish  the  first  hoar,  or  the  first  half  hour  of  the 
bosinesB. 

*'  The  strongeat  passage  in  the  whole  evidence  against  the  de- 
fender, is  what  appears  in  the  deposition  of  Mr.  Taylor,  (p.  Id3), 
that  he  could  not  rest  the  night  after  the  sale,  from  apprehension  lest, 
the  defender  haying  purchased  these  lots  without  any  competitor,  it 
might  be  ascribed  to  some  previous  plan  or  design  to  which  the  de- 
ponent might  be  expected  to  have  an  accession,  &c.  But  the  wit- 
ness very  plainly  accounts  for  his  own  feelings.  He  was  afraid  of 
reflection  upon  the  defender  and  himself,  and,  therefore,  he  wished 
there  had  been  other  offerers.  But  he  does  not  say,  or  mean  that 
the  defender  had  done  wrong  in  his  opinion.  On  the  contrary,  he 
admits  that  he  himself  prompted  him  to  offer  for  the  second  lot. 

*'  It  was  natuml  enough  to  expect  that  there  would  be  reflections 
upon  the  defender,  if  it  turned  out  that  he  had  an  advantage ;  but 
it  is  a  different  question  whether  there  is  any  legal  ground  for  de- 
priving him  of  it^  especially  post  tanium  temporit, 

**  The  delay,  in  not  questioning  the  sale,  by  whatever  circum- 
stances it  may  have  happened,  is  material  in  bis  fiivour.  A  protest 
taken  de  recently  a  caveat  entered  against  the  validity  of  the  sale. 
An  objection  stated  either  on  the  part  of  postponed  creditors  or  com- 
mon debtor,  when  the  sale  was  reported,  or  as  soon  aflter  as  circum- 
stances could  be  inquired  into,  might  have  had  a  different  effect. 
The  postponed  creditors,  whose  agents  were  attending,  though  the 
company  itself  was  absent,  were  supposed  to  have  the  same  interest 
then  that  the  common  debtor  is  understood  to  have  now.  Why 
was  there  nothing  done  till  the  first  strange  edition  of  the  summons 
was  executed  in  17B4,  and  why  was  it  then  abandoned  for  five  oir 
six  years  longer  ? 

**  Matters  are  scarcely  entire,  because,  independent  of  that  sort  of 
title  which  arises  from  long  possession  and  acquiescence,  there  is  a 
great  hardship  in  stirring  a  question  of  this  kind  at  a  distance  of 
time,  and  it  is  very  difficult  to  separate  one's  ideas  of  present  valve 
and  increasing  advantages,  from  those  which  would  have  taken  place 
recently,  had  the  matter  then  come  to  issue.  We  have  clear  proof 
that  the  value  of  land  in  market,  was  very  different  then  from  what 
it  is  now ;  and  besides,  there  is  a  certain  degree  of  jealousy  which 
attends  the  situation  of  a  man,  who  has  by  accident,  obtained  a  con- 
siderable advantage  in  any  transaction  with  another,  and  there  are 
ways  and  means  of  raising  a  cry,  which,  even  when  ill  founded,  sel- 
dom fails  to  make  some  impression. 
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oaght  to  have  the  coantenance  or  support  of  law.    The        17^- 
danger  and  temptation,  from  the  facility  and  adyantagea  for  ■ 

doing  wrong,  which  a  particular  situation  affords,  does,  O'ltBuiLDiMOfl^. 
of  mere  necessity  of  the  case,  work  a  disqualification,  nothing  v. 

MACUKNZIK. 

*'  It  may  be  rery  expedient  to  make  a  regulation  in  futurCf  in 
order  to  remoTe  eren  a  temptation  of  doing  wrong  in  the  case  of  a 
common  agent,  as  was  done  in  the  case  of  Actors,  and  by  the  act 
1695,  in  the  case  of  apparent  heirs ;  but  such  regulation  cannot 
justly  hare  a  retrospect.  It  is  enough  to  say  that  the  present  case  is 
not  reached  either  by  positire  regulation,  or  by  common  law ;  though, 
at  the  sametime,  the  defender's  character  of  common  agent,  is  so 
far  to  be  attended  to,  that  if  the  smallest  slip  appears  in  his  conduct, 
or  eren  irregularity  imputable  to  him,  this  ought  to  be  taken  hold  of 
as  decisive  against  him ;  but  when  the  proof  (in  this  case)  is  mi- 
nutely dissected,  it  amounts  to  nothing  of  the  kind,  and  therefore  he 
ought  to  be  assoilzied.'* 

«<  Sustain  the  sales,  assoilzie  the  defender,  and  find  pursuer  liable 
in  expense  of  proof.** 

**For  reducing  the  sale^-^ustice  Clerk,  EskgroTe,  Monboddo, 
Dunsinnan.  For  assoilzing, — Ankerville,  Dreghom,  Rockrille, 
Hailes,  the  Lord  President." 


Interlocutor  6th  July  1792. 

Lord  Fbbsidkict. — (Vide  former  notes). — **  A  total  Toidance,  to 
the  effect  of  exposing  the  lands  of  new,  when  they  have  acquired  a 
new  and  much  higher  value,  woidd  be  yeiy  unjust  If  there  was 
any  thing,  the  conclusion  for  reparation  and  damages  may  be  at- 
tended to.  Upon  reconsideration,  there  seems  to  be  more  ground 
for  Lord  Dreghom's  proposition  than  was  at  first  thought  See 
Hurray  v.  M'Whan,  1st  March  1793,  (Mor.  Die,  p.  9567).  where 
the  very  point  was  considered,  and  the  decision  was  accordingly. 
The  reparation  ought  to  be  such  as  to  do  material  justice  to  all. 
Both  parties  have  studiously  avoided  this  point.  In  the  case  of  ro- 
Inntaiy  sales,  although  we  do  not  allow  a  party  to  offer  for  himself, 
yet  in  England,  and  other  countries,  it  is  believed  there  is  nothing 
in  law  against  it*  See  act  1773,  c.  50,  §  10.  A  purchase  made  by 
the  party  himself,  may  turn  out  to  be  no  sale  at  all,  but  still  it  is  not 
illegal.  Our  practice  goes  too  far  in  holding  it  to  be  unlawful.  But 
a  purchase  made  by  an  agent,  may  be  held  to  be  for  himself  or  his 
constituent,  according  to  circumstances. 

*^  Taciturnity  and  homologation  still  very  strong,  as  the  (Company) 
estate  was  understood  to  be  bankrupt,  and  still  turns  out  to  be  so, 
and  the  postponed  creditors  do  not  even  appear  yet." 

Lord  DaEonoRN. — '^  I  am  for  adhering.    A  public  judicial  sale 
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1795,        less  than  incapacity,  being  able  to  shnt  the  door  against  temp- 
tation where  danger  is  so  imminent.   The  law  has,  therefore. 


THE  YORK     wisely  guarded  against  such  temptation,  by  interposing  the 
'  bar  of  disability  in  such  situations.     In  the  case  of  Keech 


V. 
MACKKNZIE. 


is  a  safeguard  against  fraud.     As  to  the  conclusion  of  damages,  the 
pursuer  does  not  insist  on  it.*' 

Lord  Hisndkrland. — "  As  to  one  of  the  lots,  Sir  A.  Hope  and 
Mr.  Walker  were  excluded  from  information.  Yet  there  are  no 
sufficient  circumstances  of  fraud.  Braidwood  is  mistaken  in  some 
circumstances ;  but  my  difficulty  is  on  the  other  point.  If  an  agent 
means  to  bid.  he  ought  to  ask  leare  of  his  constituent,  and  have  his 
consent.  This  does  not  exclude  a  posterior  consent,  eyen  inferred 
rebus  ipsis  et  faclis.  I  am  therefore  for  reducing  upon  the  point  of 
law." 

Lord  Monboddo. — "  I  am  for  annulling"  (the  sale). 

Lord  Abergrombie. — <^The  challenge  is  upon  three  grounds: 
1st,  Legal  incapacity.  2d,  Fraud.  3d,  That  he  has  had  an  un- 
due advantage,  although  by  accident.  As  to  the  first,  the  act  of 
Sederunt  contains  no  prohibitions.  Mr.  M'Kenzie  acted  only  as 
an  indifferent  party.  Neither  the  judge  of  the  roup,  nor  the 
Court  thought  it  wrong.  Sales  at  the  instance  of  apparent  heir, 
and  by  a  factor  for  a  foreign  merchant,  the  agent  may  purchase 
for  himself.  Even  if  there  was  an  incapacity  in  a  common  agent 
purchasing,  it  is  a  question,  whether,  under  all  the  existing  circum- 
stances, the  creditors  are  now  entitled  to  complain.  Matters  are  not 
now  entire.  The  defender  paid  up  the  price,  and  sale  approved  of.  His 
money  was  gone,  and  could  not  turn  it  in  any  other  way.  2nd, 
Ground  of  fraud, — not  proved.  As  to  dd  point,  it  is  the  nicest. 
Had  Hunter  and  Braidwood  been  at  the  sale,  a  higher  price  would 
have  been  given  ;  and  the  question  thence  arising  is,  What  should 
be  the  effect  of  this  ?  Should  it  be  now  reduced  to  the  effect  of  set- 
ting it  aside  altogether,  and  at  this  distance  of  time  expose  it  again  .^ 
I  rather  think  he  is  not  responsible  for  these  accidents." 

Lord  Dunsinnan — "  I  am  for  reducing." 

Lord  Justice  Clerk. — "^  The  common  agent  is  not  like  an  ap- 
parent heir,  for  the  last  acts  for  his  own  behoof,  and  is  entitled  to  do 
80 ;  but  an  agent  has  no  such  character.  It  was  his  duty,  as  agent 
for  the  creditors,  to  make  the  challenge.  It  is  his  business  to  bring 
the  highest  price.  Charges  of  fraud  not  proved ;  yet  such  things 
may  be — it  is  in  his  power  to  practice  arts  and  contrivances.'' 

Lord  Eskgrovb. — *'  Disqualified  from  bidding  at  all,  whether 
that  true  or  not." 

Lord  Swinton. — <*  I  am  of  the  same  opinion." 

"  Alter,  and  in  respect  Mr.  Mackenzie  was  common  agent  in  the 
sale,  reduce.*' 
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V.  Sandford,  3Ut  October  1726,  Lord  Chancellor  King  said,        1795. 

'•  It  may  seem  hard  that  the  trustee  is  the  only  person  of  all    • "^ 

*•  mankind  who  might  not  have  the  lease ;  but  it  is  very  ^J^-^^q^  co. 
**  proper  that  rule  should  be  strictly  pursued,  and  not  in  the  i*. 
«*  least  relaxed ;  for  it  is  very  obvious  what  would  be  the   *ca8e8*in' 
Equity,  p.  741. 

Interlocutor,  8th  ManJi  1793. 

Lord  Ankkrvillk. — **  I  am  for  adhering  to  the  first  interlocutor.** 

Lord  Craio. — *^  I  think  there  was  no  legal  incapacity.  But  his 
capacity  of  common  agent  may  be  joined  to  other  circumstances.  If 
there  be  fraud,  length  of  time  in  making  the  challenge  would  not 
wipe  it  off.  But  the  circumstances  are  not  sufficient  to  make  out  a 
case  o^ fraud.  Independent  of  actual  feiud,  there  may  be  circum- 
stances of  impropriety  in  his  conduct  which  may  be  sufficient.  It 
is  here  that  the  difficulty  lies.  But  the  length  of  time  and  acqui- 
escence are  strong  circumstances  on  the  other  side ;  and^  taking  the 
whole  together,  there  is  not  a  sufficient  relevancy." 

Lord  Monboddo. — '^  I  have  altered  my  opinion,  and  am  now 
for  first  interlocutor." 

Lord  Dreghorn. — *<  I  was  for  a  middle  opinion,  but  this  was  re- 
jected by  the  Court.  The  summons  is  alternative.  I  am  for  the 
first  interlocutor;  but  think  we  ought  to  award  him  to  pay  the  dif. 
ference  in  price.  Clear,  that  being  common  agent  is  no  good  objec- 
tion.- 

Lord  Justicb  Clerk. — '^  I  am  for  the  last  interlocutor.** 

Lord  Swinton. — *'  I  admit  that  a  common  agent  may  bid  at  a 
public  roup ;  but  this  was  not  a  public  roup,  quoad  hoc.  He  knew 
that  Braid  wood  was  not  in  the  room,  and  should  have  stopt.  That 
an  agent  may  buy  at  a  public  roup,  is  not  properly  a  rule,  but  an 
exception  from  a  more  general  rule,  that  agents,  trustees,  &c.,  can- 
not acquire  to  himself  the  subject  of  the  trust." 

Lord  Eskorovb. — '<  I  am  of  opinion  the  common  agent  cannot 
acquire  for  himself.     Such  is  the  law  of  England.*' 

Lord  Dunsinnan. — "  Of  same  opinion." 

I^ORD  pRiisiDiJNT. — '*  I  am  for  the  first  interlocutor.*' 

Loud  Hkndehland. — *'The  Roman  law  has  been  misunderstood. 
I  am  for  adhering." 

Lord  Aberckombie. — **  I  am  for  the  first  interlocutor.     Had  the 
parties  at  the  time  called  on  31  r.  Mackenzie,  to  say,  wheyther  he 
would  agree  to  pay  what  others  were  ready  to  pay,  namely,  £13,000, 
or  asked  the  estate  to  be  re-exposed,  the  Court  would  have  ordered  . 
him  either  to  do  the  one  or  the  other.'* 

'*  Alter. — Repel  reasons  of  reduction,  and  find  Mr.  Mackenzie 
entitled  to  the  expenses  of  proof.'* 

Vide  President  Campbell's  Session  Papers^  Vol.  69. 
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1795.       «<  consequence  of  letting  trustees  hafe  the  lease  on  a  refa* 
^  sal  to  renew  to  cestui  que  trust"    And  Lord  Chanoellor 


B  Jld Jgs*^.  Hardwicke,  in  Welpdale  and  Cookson,  in  1747,  says,  "  He 
V.  **  would  not  allow  it  to  stand  good,  although  another  person, 
V  *^"*r"'  "  being  the  best  bidder,  bought  it  for  him  at  a  public  sale, 
ports,  Tol.  i.,  *'  I  know  the  dangerous  consequence ;  nor  is  it  enough  for 
P-  9'  ''  the  trustee  to  say,  you  cannot  prove  any  fraud,  as  it  is  in 

"  his  own  power  to  conceal  it." 

The  common  agent  in  a  judicial  sale  is  an  o£Sce  of  trust 
in  the  strictest  sense  of  that  term.  His  office  is  derived 
partly  from  the  creditors  who  elect  him,  and  partly  from  the 
Court,  who  confirm  by  an  act  of  Court,  his  election ;  and 
he  is  responsible  for  the  faithful  discharge  of  his  duties  both 
to  the  one  and  to  the  other ;  and,  consequently,  falls  within 
the  rule  of  those  cases.  The  same  principle  was  recognized 
in  the  Roman  law ;  and  the  law  of  Scotland  stands  on  the 
same  footing  in  regard  to  the  acts  of  tutors,  guardians,  fac- 
tors, and  trustees,  offices  all  of  them  of  the  same  character 
with  that  of  a  common  agent. 
Plectdedfar  the  Respondent, — The  respondent's  decree  of 
/  sale,  by  which  he  possesses  the  estate  in  question,  and  which 
declares  that  the  sale  had  been  legally  and  orderly  pro- 
ceeded in,  and  adjudging  him  to  be  the  purchaser,  ought  to 
be  a  sufficient  bar  to  this  action.  This  express  declaration 
of  the  decree  is  not  words  of  mere  style,  but  a  judgment 
pronounced  on  facts,  stated  to  the  whole  Court,  by  one  of 
their  own  number,  appointed  to  witness  and  direct  the  pro- 
ceedings. As  matter  of  concluded  record,  it  ought  there- 
fore not  to  be  allowed  to  be  redargued  even  if  that,  in  point 
of  fact,  were  possible,  by  lesser  or  parole  testimony,  as  both 
incompetent  and  dangerous.  In  the  law  of  Scotland,  a 
decree  of  sale  has  hitherto  been  deemed  the  strongest  and 
best  title  to  land  that  could  be  adduced.  No  person  thinks 
Dallai.  ^f  inquiring  further.     '^  If  all  parties  are  cited,  it  is  an  ab- 

**  solute  and  sovereign  security."  The  regularity  of  the 
proceedings  are  not  impeached  ;  and  if,  in  these  circumstan- 
ces, the  present  sale  was  set  aside,  the  land  rights  of  Soot- 
land  would  be  entirely  shaken.  The  declaration  of  the 
Court,  as  judge  of  the  sale,  that  the  common  agent  was  the 
purchaser,  and  the  adjudication  of  the  estate  to  him  as  the 
highest  bidder,  implied  that  he  was  competent  to  bid,  and 
of  consequence  to  purchase.  He  did  this  in  presence  of  the 
Court,  and  in  presence  of  the  appellants.  If  he  then  did  a 
thing  which  was  in  itself  either  illegal  or  improper,  why  did 
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the  Court  p(xr8  judieiSi  or  the  appellants,  not  object.    It  is        '7^^- 
obviooB  that  the  Coart  would  never  have  permitted  its    — — 
officer  to  do  a  thing  which  by  law  was  considered  illegal,  buildimus  co. 
They  would  never  have  awarded  the  estate  to  belong  to  him  v. 

and  his  heirs  for  ever.     Yet,  nevertheless,  it  is  maintained    ****■"*"• 
that  this  decree  of  sale  is  null  and  void.    But  the  ground 
upon  which  this  is  rested,  the  respondent  humbly  appre* 
hends  to  be  perfectly  unmaintainable ;  because  the  respond- 
ent's holding  the  office  of  common  agent  inferred  no  in- 
capacity to  become  purchaser.     Such  rule  of  disqualification 
is  established  by  no  statute,  and  by  no  act  of  Sederunt,  or 
other  regulation  of  Court.    The  office  has  been  known  since 
1756,  when  it  was  first  instituted,  but  no  doubt  was  ever 
entertained  until  the  present  question  that  a  common  agent 
might  buy  the  estate  so  circumstanced ;  and  where  there 
has  been  a  general  opinion  of  this  held,  and  the  pratice 
in  conformity  with  that  general  opinion,  and  where  the 
party  has  acted  optima  fide,  the  past  acts  of  the  Court  ought 
to  remain  undisturbed,  leaving  the  legislature  to  do  as  to 
theyuturey  whatever  expediency  may  dictate.    It  would  be 
plainly  wrong  to  make  out  a  case  here  from  the  law  of  Eng* 
land  ;  yet  it  is  from  analogy  alone  that  the  appellants  hope 
to  succeed  in  the  present  case ;  but  the  English  cases  cited 
regard  trusts,  where  the  disqualification  rests  on  the  maxim, 
that  one  cannot  be  auctor  in  rem  suam.    In  such  cases,  the 
trust  is  private,  the  act  private,  and  hence  the  necessity  of 
fencing  the  office  with  such  safeguards ;  but  here  the  office 
is  a  public  judicial  office,  every  act  and  step  is  public  and 
judicial,  patent  to  all,  to  be  scrutinized  by  every  one  who 
had  a  mind.    The  English  cases  therefore  do  not  apply,  or 
bear  out  the  doctrine,  that  the  common  agent  is  not  eo  no* 
mine  disqualified.    Looking,  therefore,  to  the  fairness  of  the 
transaction,  to  the  absence  of  all  fraudulent  design,  of  which 
the  Court  unanimously  acquitted  him,  to  the  appellants' 
own  conduct  in  standing  by,  looking  on  and  permitting  him 
to  buy  the  estate,  without  ever  hinting  disapprobation  or  dis* 
sent,  and  thereby  confirming  and  homolgating  the  sale; 
and,  finally,  looking  to  the  time  he  has  been  allowed  quietly 
to  possess  on  the  decree  of  sale,  the  same  ought  completely 
and  absolutely  to  bar  any  farther  question. 
After  hearing  counsel  sixteen  days  in  this  case, 

Lord  TauaLOW  said : 

Mr  Lords, 
"  The    proceediDgs   in   this   cause,  both  in  the'  Court   below 
and  here,  have    drawn    to   a    great  length.    That  is  not  won- 


392    CASES  ON  APPEAL  FROM  SCOTLAND. 

1795.        erful,   considering    that   the   repatation  of  the   respondent   had 
been  supposed  to  be  involyed,  and  the  lai^eness  of  the  property  at 


THE  TOBK    stake.     It  would  be  impossible  for  me,  were  I  inclined,  to  pursae 
^         *  the  argument  in  all  its  points,  or  the  evidence  in  all  its  bearings, 

MACKKNzn.  with  the  precision  it  would  require. 

''  My  Lords, — ^Tbe  subject,  if  I  understand  it,  depends  on  two  single 
points :  The  first  is,  That  a  period  of  eleren  years  elapsed  since  the 
cause  of  action  arose — (hat  circumstance  raised  a  strong  prejudice  in 
my  mind.  The  second  is,  The  circumstance  of  an  action  haying 
been  brought  in  1784,  in  the  manner  in  which  it  was,  seemed  to 
deserye  a  considerable  degree  of  reprehension,  and  also,  had  a  con- 
siderable effect  upon  my  mind ;  but  it  is  absolutely  necessary,  in 
considering  such  topics  as  these,  to  apply  them  to  some  conclusion, 
and  to  examine  with  some  accuracy,  in  what  manner  they  support 
them.  It  is  said,  the  length  of  time  that  has  elapsed  ought  to  en- 
title the  respondent  to  a  decree,  exclusive  of  anything  else,  because 
he  is  not  answerable  for  the  length  of  time  which  has  taken  place, 
and  is  entitled  to  all  the  advantages  possible  to  be  derived  on  his 
part,  in  respect  of  the  uncertainty  of  the  evidence.  Whatever  evi- 
dence remains  doubtful,  the  balance  of  the  scale  ought  to  go  in 
favour  of  the  respondent.  I  will  go  one  step  farther,  to  say,  if  any 
ground  could  be  made  of  what  they  call  homolgation,  that  the  con- 
sent and  acquiescence  for  that  length  of  time,  would  have  gone  a 
great  way  towards  substantiating  that  principle,  only  rendering  void 
the  transaction  in  one  part ;  but,  beyond  that,  it  is  impossible  to  apply 
the  circumstance  of  length  of  time. 

^'  My  Lords, — A  great  deal  of  reliance  has  been  placed,  and  ought 
to  be  given,  to  the  character  of  the  respondent,  which  is  said  to  be 
irreproachable,  and  which  has  not  hitherto  in  point  of  fact  been  im- 
peached. So  far  as  that  circumstance  goes,  I  am  willing  to  admit  it. 
I  find  it  was  considered  in  the  former  judgment,  and  was  said  by 
all  the  judges,  that  he  was  regarded  as  a  man  of  character ;  but  when 
that  character  comes  to  be  applied  to  the  present  question,  the  mind 
of  the  respondent  is  an  ingredient  that  seems  to  run  from  the  be- 
ginning to  the  end  of  the  business.  It  is  said,  the  situation  in  which 
he  stood,  and  the  duty  he  owed  to  those  who  had  an  interest  in  the 
sale,  put  him  under  no  circumstances  peculiar  or  distinct  from  those 
which  a  mere  stranger  would  have  stood  in,  and  that  he  thought 
himself  at  liberty  to  take  any  species  of  advantage,  and  carry  them 
to  every  extent  a  stranger  might  have  done ;  but,  in  the  construction 
of  law,  the  very  circumstance  of  being  regarded  in  that  point  of  view, 
appears  to  have  misled  him  to  take  such  advantages,  which,  even  in 
the  case  of  a  stranger,  would  have  been  regarded  as  sharp,  and  which 
in  the  case  of  a  common  agent,  the  general  principles  of  law  will  not 
allow. 

*•'  My  Lords, — Another  difficulty  arose,  in  which  both  parties 
seem  to  have  taken  lines  so  exceedingly  opposite,  that  when  one  oomes 
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to  consider  the  opinion  of  the  judges,  it  is  impossihle  they  should        1795. 
meet  in  any  one  point.     On  the  one  ude,  it  was  supposed  the  cir-    -_.. 
cumstance  of  being  common  agent  created  some  legal  disability  in     tbb  tork 
him  to  enter  into  the  purchase  at  all,  tliat,  Uierefore,  it  was  unlaw-  ^"i^^*wo*  co. 
ful,  and  must  be  cut  down.     On  the  other  side,  they  seem  to  ima-  mackbhzib. 
gine,  if  they  could  dispose  of  that,  and  if  they  could  prove  there  was 
no  rule  of  law,  which  made  a  contract  so  entered  into  unlawful,  they 
had  broke  up  the  whole  question  made  on  the  other  side.     In  con- 
sequence of  thif,  both  sides  considered,  and  laboured  a  great  deal  to 
proTe  whether  he  was  or  was  not  a  trustee. 

^'  My  Lords, — It  is  undoubtedly  clear  that  no  man  can  be  trustee 
for  another,  but  by  contract :  but  it  is  equally  clear^  that  under  cir- 
cumstances, a  man  may  be  liable  to  all  the  consequences  in  his  own 
person  which  a  trustee  would  become  liable  to  by  contract.  But  the 
ground  upon  which  this  is  rested,  is  stated  in  a  very  few  words,  and 
lies  in  a  very  small  compass.  The  contract  of  sale,  according  to  all 
the  forms  of  it,  was  a  valid  and  good  one,  and  the  estate  was  by  that 
means  vested  in  Mr.  Mackenzie.  The  York  Buildings  Company, 
being  the  party  interested  in  the  subject,  without  disputing  the  effect 
of  the  law,  say,  whatever  the  law  may  be,  yet,  from  the  manner  in 
which  this  estate  was  purchased,  and  under  the  circumstances  of  the 
case,  in  point  of  equity,  he  ought  to  be  compelled  to  do  that  which 
is  right  upon  the  subject.  In  order  to  affect  him  with  a  plea  of 
equity  upon  this,  they  state  that  he  was  the  common  agent  for  the 
sale  of  that  estate. 

A  great  deal  of  argument  was  used  on  one  side  and  the  other,  as 
to  the  depositions  of  the  witnesses,  and  as  to^  the  situation  he  was 
stated  to  have  filled.  But  upon  the  results,  if  one  were  to  go  no 
farther  than  the  history  of  the  cause,  it  is  exceedingly  manifest  that 
the  common  agent  did  take  upon  himself  the  employment  of  carry- 
ing on  the  sale  to  the  utmost  advantage  for  the  benefit  of  the  creditors, 
and  also  for  the  benefit  of  a  reversion  for  those  who  were  entitled  to 
it.  All  the  gentlemen  seem  to  admit  that  this  was  his  duty,  and 
taking  it  to  be  so,  one  side  said,  Thai  being  your  situation,  it  is  ut- 
terly impossible  for  you  to  maintain  (perform  ?)  that  duty  in  such 
a  manner  as  to  derive  an  advantage  to  yourself.  This  seems  to  be 
a  principle  so  exceedingly  plain,  that  it  is  in  its  own  nature  indis- 
putable, for  there  can  be  no  confidence  placed,  unless  men  will  do 
the  duty  they  owe  to  their  constituents,  or  be  considered  to  be  faith- 
fully executing  it,  if  you  apply  a  contrary  rule.  The  common  agent 
has,  in  point  of  fact,  gained  an  advantage  by  it  I  take  it  to  be  suf- 
ficient to  support  this  ground  of  equity,  that  he  had  such  a  duty,  and 
that,  in  the  execution  of  it,  he  did  gain  an  advantage,  and  that 
adyantage  he  so  gained,  was  to  the  prejudice  of  those  in  whose  be* 
half  he  should  have  been  executing  his  duty.  It  seems  to  be 
enough  to  prove,  in  point  of  conscience,  he  ought  to  be  compelled  to 
set  that  matter  right. 
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1705.  «  Now,  my  Lords,  rappoting  the  equity  to  stand  in  the  way,  there 

IB  also  another  principle  of  equity  which  seems  not  to  hare  been  taken 


THK  TOBK     2j|(q  consideration  by  the  Court,  and  has  not  been  prorided  for  by  any 
y^  of  the  decrees  in  dispute,  because  it  was  rerersed  in  the  Court  b^w. 

XAc&BNZiB.    I  mean  the  second  interiocutoiy  judgment. 

*'  My  Lords, — ^The  ground  of  equity  I  mean  to  state  was  this, 
that  whoeTer  comes  into  a  Court  of  equity  to  ask  for  reparation  for 
wrongs  done,  ought  to  come  prepared  to  show  the  justice  of  his  case. 
Fot  it  is  impossibie  that  any  man  can  come  into  a  Court  of  equity  to 
rescind  a  contract,  and  at  the  same  time  desire  to  retain  the  price  he 
paid  for  the  contract,  or  desire  to  affect  any  person  he  has  suffered 
to  contract,  under  that  colour  or  title ;  because,  taking  these  grounds 
together,  they  appear  to  absoWe  the  whole  business.  Certainly,  this 
question  does  not  depend  merely  upon  the  grounds  of  complaint  that 
were  made.  I  will  reduce  the  complaints  made  to  a  rery  few  heads. 
Tis.,  That,  in  bringing  this  estate  to  sale,  he  did  not  bring  it  under 
the  riew  of  the  Court  or  of  the  public  in  the  best  manner,  for  the 
purpose  of  obtaining  the  real  Talue  of  the  estate.  The  first  article, 
and  that  which  seems  the  easiest  is,  that  which  they  call  the  graa- 
sums*  The  estates  belonged  to  persons  who  forfeited  than  in  17 1  o^ 
They  were  bought  by  the  York  Buildings  Company,  but  were 
managed  in  such  a  manner  as  to  reduce  the  affiurs  of  the  Company. 
They  had  been  so  managed,  that  the  old  rents  of  the  estate  were  re- 
senred.  Listead  of  increasing  the  rents,  they  thought  proper  to  take 
their  profits  by  means  of  grassums,  and  by  this  means  it  was  a  yearns 
rent  upon  sixteen  years'  lease,  and  half  a  yeai^s  rent  on  eight  years' 
lease.  The  consequence  therefore  was,  that  the  upset  price  was  about 
two-and-twenty  years'  purchase,  instead  of  twenty-fiye.  There  were 
some  articles,  timber  and  other  things,  which  are  not  of  great  con* 
sequence  to  the  decision  of  the  cause.  The  counsel  for  the  respond- 
ent took  pains  to  persuade  your  Lordships  he  had  calculated  them 
in  much  the  same  manner  in  which  they  had  been  calculated  be- 
fore, and  he  insists,  if  any  dilapidation  had  been  suffered,  it  must 
have  been  done  accidentally,  and  he  ofiered  to  prore*  Uiat  at  that 
time  Mr.  Mackenzie  appeared  to  hare  had  no  intention  of  purchas- 
ing the  estate.  My  answer  is,  supposing  the  fact  to  be,  that  the 
dilapidation  was  accidental  with  respect  to  the  party,  the  adTantage 
gained  by  it  was  not  accidental  with  respect  to  him.  Supposing  it 
to  have  been  made  purposely,  a  common  agent  being  bound  to  make 
the  utmost  of  the  estate,  cannot  derive  to  himself  an  advantage  to 
the  prejudice  of  his  employers,  so  that  objection  would  not  be  re- 
moved ;  but  when  one  comes  to  observe,  on  the  part  of  a  common 
agent,  who  has  taken  such  an  advantage  as  this,  as  far  as  this  goes, 
it  ought  to  be  carried  against  the  common  agent,  considering  the 
situation  in  which  he  was  placed.  I  know,  in  some  cases,  the  re- 
ports have  gone  so  far  as  to  say,  that  where  distinct  evidence  was 
given  to  prove  that  a  trustee  or  an  executor  took  an  advantage  in  an 
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article 'where  it  wcfuld  hare  been  impofinible  to  bare  proeured  the       1795. 
tame  advantage  for  the  ward,  that  even  that  was  set  aside ;  but  I 


am  not  prepared  to  say,  that  a  case  might  not  by  possibility  exist,  th«  tork 
where  no  adyantage  of  that  sort  had  been  taken,  but  I  am  content  "^^^^"^  ^' 
to  go  the  whole  length  my  Lord  Uardwicke  went,  upon  similar  xackbnsib. 
oecBsions,  to  say,  yon  must,  in  determining  upon  this,  not  only  con- 
sider the  points  I  hare  mentioned  before,  but  consider  the  reason 
which  a  man  in  that  situation  has,  not  only  to  commit  the  fraud, 
but  to  conceal  it.  Therefore,  it  stands  upon  no  other  ground  than 
this,  that  an  advantage  has  been  taken,  which  the  confidence  of  the 
agent  ought  to  have  prerented;  and  it  does  not  appear  to  stand 
quite  in  so  fair  a  light*  or  to  be  capable  of  the  allcTiation  or  colour 
that  was  attempted  to  be  put  upon  it  on  the  other  dde*  Perhaps  it 
is  true,  that  four  or  five,  or  any  number  of  strangers*  may  combine 
to  bid  for  the  estate  by  one  roice,  under  an  agreement,  that  if  they 
do  not  bid  against  each  other,  they  will  divide  the  profits  among 
themselves ;  and  it  would  be  extremely  difficult,  if  not  impossible, 
to  find  any  sort  of  equity  that  would  overturn  a  public  and  judicial 
sale  upon  that  species  of  transaction ;  but  I  take  it  to  be  abundantly 
dear,  that  a  common  agent  (who  had  made  himself,  firom  the  duty 
of  his  office,  perfectly  master  of  the  estate,)  entering  into  such  a 
bargain  as  that,  must  be  deemed  to  have  behaved  iniquitously.  I 
admits  that  according  to  the  feshion  of  thinking  in  that  country,  a 
common  agent  is  not  thought  to  deal  sharply  with  an  estate  under 
such  circumstances.  Let  that  stand  as  an  excuse  for  him,  and  pre- 
vent  obloquy ;  but  it  is  impossible  to  adopt  that  in  a  court  of  justice. 
It  is  not  only  violating  a  duty,  but  it  is  a  conrupt  violation  of  it;  for 
he  has  kept  back  purchasers  that  would  have  been  bidders  against 
him.  That  was  really  a  violation  of  his  duty,  with  respect  to  the 
two  articles  that  were  here  bought  by  him. 

**  I  own,  it  .appears  to  me,  the  case  has  been  much  too  strongly 
made  ont  against  him  in  that  way.  It  is  said,  the  appellants  cannot  be 
suffered,  at  the  distance  of  eleven  years,  to  plead  the  incompetency  of  the 
respondent.  I  say,  the  efiect  of  the  distance  of  eleven  years  before 
the  suit  arose  entitled  him  to  no  advantsge.  Where  there  is  a  dis- 
putable point,  a  person  under  such  circumstances  would  be  entitled 
to  the  advantage  of  it ;  but  there  is  no  such  point  here,  because  all  the 
evidence,  both  his  own,  as  well  as  the  other,  is  against  him.  Much 
pains  were  taken  to  discolour  the  evidence  of  Mr.  Braidwood, 
teacher  of  languages.  They  said  there  were  some  articles  in  which 
he  was  contradicted.  That,  I  confess,  raised  a  doubt  concerning 
his  accuracy  in  point  of  memory,  but  there  is  no  difference  between 
his  evidence  and  the  rest,  because,  when  he  speaks  of  the  conversa* 
tion  with  Mr.  Mackenzie,  there  can  be  no  doubt  the  conversation  must 
have  passed  exactly  in  the  way  he  represents  it.  Tbecounselforthepur* 
auere  endeavoured  to  prove  that  Mr.  Mackenzie  fixed  the  hour  of  five 
for  the  sale  to  begin,  with  a  view  to  prevent  him  coming  earlier*  That  is 
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1795.       oTercharged ;  for  the  eridence  of  Braid  wood  does  not  go  to  affect 
him  quite  so  deeply  as  that.     He  says,  he  inquired  of  him  when  it 


TH«  YORK    would  hegiD.    The  judges  were  perfectly  acquainted  in  point  of 
^  '  practice  that  the  sales  veiy  seldom  begin  so  early  as  giyen  out  at  the 

MACKKNziB.  haf.     That  the  adrertisement  was  published  two  days  before,  but 
does  not  point  out  sufficiently  that  the  sale  was  to  begin  with  more 
punctuality  than  sales  usually  did.     Mr.  Mackenzie  told  him  it 
would  begin  at  five  o'clock,  but  he  had  better  go  to  the  office  to  in- 
quire there,  where  he  might  look  over  the  papers,  and  form  a  judg- 
ment at  what  time  it  was  likely  to  begin.  This  was  a  sort  of  language 
which  it  would  have  been  fair  enough  to  hold.     But  another  thing 
decisive)  is  his  own  evidence  and  that  of  Mr.  Taylor ;  for  when  the 
sale  came  on,  he  asked  Mr.  Taylor  if  Mr.  Braid  wood  was  in  the 
room.    That  strengthens  the  evidence  of  Mr.  Braid  wood  a  great 
deal  more  than  all  the  circumstances  together.     He  asked  whether 
he  was  in  the  room,  and,  upon  finding  he  was  not,  he  went  on  as 
stated  in  the  evidence,  with  such  precipitation,  that  Mr.  Taylor  re- 
monstrated with  him  that  he  was  going  on  too  fast,  and  desired  him 
to  call  the  macer  and  prevent  him  from  knocking  down  the  bargun 
so  soon.  He  said,  '^  You  may  go  round  and  tell  him  yourself,"  which 
was  a  very  awkward  circumstance ;  for  while  Mr.  Taylor  was  going 
round  to  tell  the  macer  he  was  acting  with  precipitation,  that  lot  was 
knocked  down  to  Mr.  Mackenzie,  and  he  chose  to  take  it.     His 
obvious  duty  was  to  keep  the  sale  open,  and  to  do  for  another  the  very 
thing  he  would  have  done  for  himself.    If  he  had  been  selling  his 
own  estate,  with  the  expectation  of  a  purchaser's  coming,  he  would 
have  put  ofi^,  or  continued  the  auction  longer.     He  ought  to  have 
done  the  same  thing  here  that  he  would  have  done  for  himself,  and 
it  seems  apparent  he  did  not  do  it. 

**  My  Lords, — It  is  said  you  shall  not  quarrel  with  the  rules  of 
the  Court.  The  rule  is,  the  proceedings  are  to  be  read,  and  a  glass 
was  to  run  for  half  an-hour.  It  is  clear  that  these  two  lots  were 
sold  before  five  o'clock,  and  consequently  there  must  have  been  a 
precipitancy  contrary  to  that  which  the  universal  rule  of  the  Court 
held  out.  It  is  said  you  shall  not  quarrel  with  the  rules  of  the 
Court.  I  say  so  too.  If  it  was  in  the  case  of  a  stranger,  he  would 
not  be  answerable  for  the  Court  having  proceeded  in  this  man- 
ner ;  but  an  agent  cannot  take  advantage  of  the  Court  not  having 
proceeded  regularly.  It  seems  to  be  extremely  clear,  that  he  has 
made  himself  liable  to  all  that  which  I  stated  at  the  outset. 

*'  As  to  the  Company  having  consented,  it  seems  to  be  a  matter 
of  doubt  in  what  manner  it  was  possible  for  them  to  proceed  in 
order  to  obtain  justice.  It  is,  therefore,  not  much  to  be  wondered 
at,  that  the  York  Buildings  Company,  when  they  were  deprived  of 
the  possession  of  their  own  estates,  were  not  able  to  bring  the  suit 
forward,  in  order  to  elide  the  homologation  such  as  will  bind  the 
parties.     I  apprehend  it  will  be  sufficient  to  show,  that  being  ap- 
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prixed  it  was  in  their  power  to  set  aside  the  sale,  thej  did  some  act        1795. 
hj  which  they  gave  an  express  preference  to  the  sale  standing  as  it  does*     . 
instead  of  seeking  to  have  it  rescinded;  hut  there  is  nothing  in  the     tbb  tobk 
cause  from  the  h^nning  to  the  end,  that  will  go  to  that  point.  It  was  builoinos.co. 
argued,  and  I  think  pretty  strongly,  that  the  forms  of  the  proceed-   h^cilsiizib.  ' 
ings  were  not  sach  as  enables  the  pursuer  to  obtain  that  justice  he 
is  seeking,  because  anything  short  of  that,  not  being  contained  in  the 
summons,  ought  not  to  be  referred  to.    I  do  not  at  all  wonder  it  was 
not  heard  of,  because  nobody  could  hare  attended  to  the  progress  of 
the  causes,  from  that  country  to  this,  without  observing  that  correct- 
ness in  general,  with  respect  to  any  form8>of  pleadings,  does  not  make 
a  part  of  their  proceedings ;  but  it  is  thought  if  the  objection  had 
been  made  below,  in  order  to  listen  to  an  objection  in  point  of  form, 
it  would  be  a  sufficient  answer.     If  this  sale  is  to  be  set  aside,  the  cir- 
cumstance of  its  being  challenged  on  certain  general  terms,  will  not 
make  the  application  bad  or  informal,  because  the  pursuer  is  desirous 
to  have  it  set  aside  without  specifying  the  terms  upon  which  justice 
will  oblige  him,  the  defender,  to  set  it  aside.     It  appears  to  be  ne- 
cessary, that  Mr.  Mackenzie,  having  advanced  money  for  the  origmal 
purchase,  and  money  for  improvements,  should  be  reimbursed.     It 
is  clear  that  the  lessees,  who  may  have  contracted  for  leases,  while 
the  other  party  suffered  his  legal  title  to  remain  unimpeached,  ought 
not  to  have  their  leases  challenged,  though  it  might  be  rather  diffi- 
cult, if  this  matter  was  set  aside  absolutely,  to  prevent  those  leases 
from  taking  the  same  consequence.   It  will  be  necessary,  if  the  situa- 
tion of  the  Company  requires  it,  that  the  sale  should  be  put  up  again. 
If  it  was  to  be  put  up  again,  it  is  clear  some  of  these  contracts  could 
be  preserved  no  longer.     In  order,  therefore,  to  preserve  all  possible 
claim,  it  has  occurred  to  me  to  submit,  that  the  clearest  way  of  doing 
justice,  is  that  upon  which  I  shall  call  for  the  opinion  of  your 
Lordships. 

*^  I  submit  that  the  proper  method  will  be  to  set  aside  the  sale  in 
an  equitable  point  of  view,  but  to  do  it  by  compelling  a  conveyance 
of  the  estate,  subject  to  all  the  terms  I  have  stated.  If  that  should 
be  your  Lordships*  opinion,  I  propose  to  reverse  the  interlocutor,  and 
that  the  sale  complained  of  should  be  set  aside." 

Loud  Chancellor  Loughborough. — *'My  Lords, — I  shall 
sabmit  to  your  Lordships  some  observations  upon  the  discussion  of 
this  case. 

"  My  Lords, — I  must  confess,  when  the  case  was  opened  at  your 
Lordships'  bar,  I  felt  my  mind  impressed  with  several  prejudices 
against  the  present  appeal.  The  length  of  time  from  the  sale  to  the 
commencement  of  the  present  action,  had  its  weight.  Another  cir- 
cumstance was,  the  summons,  in  the  year  1784,  was  manifestly 
not  proceeded  with  as  any  judicial  proceeding  ought  to  be ;  and  the 
enormous  length  of  the  arguments  stated  in  the  case  on  the  part  of 
the  appellantSi  contributed  to  raise  an  idea  concurring  with  the  for- 
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1795.       mal  judgment  of  the  Court  of  Sesnon,  and  the  expression  of  satis- 
faction they  made  as  to  the  character  of  Mr.  Mackenzie,  and  that 


THB  TOBK     this  was  an  nnfaTonrable  case^  stirred  np  in  the  hope  of  gaining  an 

BDiLDiMos  CO.  advanta^*  which  if  it  existed,  ought  not  to  weigh  at  aU  in  acoeleiatiiig 

xACKBHitB,    ^  forwarding  the  claim  of  the  appeUants,  namely,  the  adTuntage 

which  resulted  from  the  different  Talne  of  lands  in  the  year  17B4 

in  Scotland,  and  the  value  which  land  bore  at  the  time  of  the  sale. 

«^My  Lords, — ^Notwithstanding  all  these  nniuTonrable  impres* 
sions,  I  felt  it  my  duty  to  examine  particularly  into  the  ease,  and  I 
see  the  Court  of  Session  pronounced  two  jud^ents  opposite  to  one 
another,  isnd  yet,  when  I  came  to  examine  this  case  upon  principles 
peculiar  to  this  or  that  law,  it  does  not  depend  upon  the  form  in  nHiich 
any  rights  are  disposed  of,  but  upon  grounds  founded  on  general  prin- 
ciple. I  thought  neither  of  the  judgments  at  all  applied  to  the  justice  of 
this  case.    The  judgments  under  which  the  respondent  remained  in 
possession,  namely,  the  first  and  third  interlocutois,  were  dearly 
founded  on  an  idea,  that  the  respondent  in  this  cause,  in  the  situa- 
tion  in  which  he  stood,  was  at  liberty  to  make  sudi  a  baigun  as 
any  stranger  or  indifferent  person  might  have  done  with  respect  to 
the  purchase  of  this  estate.    The  intennediate  interlocutor  was 
founded  upon  an  idea,  that  if  any  thing  had  not  been  reprehensible  in 
his  conduct,  yet,  being  common  agent  to  managethe  sale  of  the  estates, 
he  was  in  a  situation  in  point  of  law,  incapable  to  become  a  purchaser, 
and  that  the  purchase  it  was  impossible  to  maintain  as  good,  he 
being  common  agent.    It  appeared  to  me,  therefore,  that  the  judges 
of  the  Court  of  Session  had  been  led  to  adopt  two  extreme  grounds. 
Those  who  were  of  o^nion  against  the  respondent  entertained  this 
opinion,  that,  let  his  conduct  be  erer  so  correct,  the  quality  of  com- 
mon agent,  barred  his  exercising  any  right  as  a  purchaser,  and 
that  all  he  contracted  for  as  a  purchaser,  it  was  argued  at  the  bar, 
was  a  simple  nullity,  and  that  it  was  no  good  sale.     On  the 
other  hand,  when  thai  had  been  pressed,  those  who  maintained  that 
such  restriction  did  not  attach  upon  a  common  agent,  seemed  to  have 
thought  there  was  no  middle  course,  and  if  he  was  not  disabled 
absolutely  in  point  of  law  from  purchasing,  he  must  stand  in  the 
position  of  all  the  rest  of  mankind,  and  might  purchase  as  adtan- 
tageously  as  he  could,  provided  there  was  no  gross  practice  or  direct 
fraud.    Neither  of  these  opinions  are  at  all  in  my  opinion  proved. 
A  person  who  is  an  agent  for  another,  undertakes  a  duty  in  which 
there  is  confidence  reposed.    He  undertakes  a  duty  which  he  is 
bound  to  execute  to  the  utmost  advantage  of  the  person  who  em- 
ploys him.    An  agent  may  be  employed  by  any  one  or  more  per- 
sons, and  such  an  agent  may  purchase.   Brokers  purchase  every  day, 
but  they  can  take  no  advantage  by  it.     The  bargaiu  must  be  per- 
fectly fair  and  equal,  at  the  best  price,  because  they  are  placed  in  a 
situation  in  which  they  are  bound,  in  the  first  instance,  to  act  against 
their  own  advantage,  and  for  the  advantage  of  their  employers ;  and 
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if  tkej  sacrifice  that  interest  and  advantage,  with  d  Tiew  of  profiting        1795. 

and  taking  the  interest  of  it  to  themseWes,  the  purchase  will  be  liable    — - 

to  be  set  aside,  the  advantage  will  not  come  to  themselves,  and  the     ''b*  ^^^^ 
breach  of  confidence  will  not  avail  them.  BtnLDi«as 

"  My  Lords, — In  considering  the  situation  of  a  common  agent,   mackbmzic 
which  was  the  situation  in  which  Mr,  Mackenzie  stood,  I  am  led  to 
consider  what  peculiar  advantages  he  had.     It  had  been  argued  at 
the  bar^  that  Mr.  Mackenzie's  conduct  in  preparing  the  estates  to  be 
put  up  judicially,  was  perfectly  regular,  and  according  to  the  course 
and  practice  of  similar  proceedings,  namely,  judicial  sales  ;  but  I  am 
apt  to  think  otherwise.    The  judges  have  talked  of  his  reputation 
in  the  office,  and  have  expressed  themselves  with  regard  to  his  con* 
duct.     What  is  the  conclusion  ?    It  is,  that  he  acted  as  common 
tigent,  by  followbg  the  course  of  the  Court,  by  pursuing  the  methods 
that  had  been  practised,  not  deviating  from  the  rule  of  conduct  that  all 
other  persons  would  have  observed.    If,  in  consequence  of  that,  a  loss 
had  arisen,  they  could  not  have  charged  him  with  negligence,  because 
he  had  done  that  which  the  Court  pointed  out  to  be  regular  in  the  Court. 
I  cannot  help  observing  on  the  practice  which  has  prevailed,  with 
respect  to  judicial  sales  in  the  Court  of  Session,  for  it  m  manifest 
that  a  strict  account  of  the  value  of  these  estates  is  not  got  in  this 
case.     If  an  estate  is  let  upon  the  old  rents,  all  the  world  know  the 
old  rents  of  the  estate  are  not  equal  to  the  actual  value  of  the  estate.^ 
I  do  not  say  the  rule  of  the  Court,  in  not  allowing  anything  but  what 
is  proved  to  be  paid,  is  a  bad  rule  for  fixing  the  rental ;  but  if  you 
do  not  set  out  at  fixing  the  periods  at  which  the  rents  were  fixed, 
especially  when  advantage  may  be  got  upon  the  possession,  it  is 
clear  you  leave  a  great  deal  of  the  value  behind;  and  therefore  I  can- 
not help  saying,  if  it  is  the  general  practice  to  take  no  account  of 
the  value,  it  is  a  very  loose  practice,  and  must  be  attended  with  great 
disadvantage  to  estates  disposed  of  at  a  judicial  sale.     How  could  it 
then  apply  ?     It  by  no  means  follows  from  thence,  that  there  is  no 
proof  to  be  given  of  what  the  land  in  the  neighbourhood  does  yield. 
It  is  in  itself  matter  of  proof  for  the  Court  to  inquire  into.     What 
can  the  Court  do  ?    The  Court  will  do  this, — ^it  is  a  measure  by  which 
the  Court  will  go  on  to  tell  the  world  the  rent  of  the  estate  is  more 
than  is  actually  paid  by  the  tenant.    At  any  rate,  thai  matter  should 
enter  into  the  inquiry  of  the  Court,  and  they  should  examine  the 
constituent  parts  that  compose  its  value.    That  was  not  done  in  this 
instance,  and  there  are  several  others  which  I  do  not  go  through. 
What  is  the  consequence  to  Mr.  Mackenzie,  he  being  the  common 
agent  ?    When  the  estate  came  to  be  put  up  to  auction  with  such  a 
rental,  and  such  an  upset  price,  Mr.  Mackenzie  knew  the  actual  leases 
that  existed,  he  knew  their  circumstances,  which  were  but  matters 
of  speculation  with  other  persons,  but  of  all  those  he  had  an  insight. 
To  give  your  Lordships  but  one  instance,  I  will  mention  the  estate 
yielding  £800  per  an.  that  he  bought.    The  estate  had  been  in 
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1795.        the  possession  of  sub-tenants  from  the  beginning  of  the  century. 
The  rent  paid  was  the  only  rent  stated  to  be  paid  by  the  rental. 


THs  YORK  The  leases  were  all  expired.  Mr.  Mackenzie  took  grassums  ac- 
BUILDINGS  CO.  ^j^ji^g  ^q  t|ie  nttc  of  one  year's  purchase,  for  fifteen  or  sixteen 
XACKBHZIB.  years'  lease,  and  half  a  year  for  seren  or  eight.  What  is  the  con- 
sequence of  this  ?  Mr.  Mackenzie  knew  perfectly  well  the  actual 
rent  was  £800.  That  the  tenants,  in  fact,  paid  more,  having  paid  a 
fine.  A  fine  of  one  year  for  fifteen  years,  is  exactly  equal  to  11  per 
cent,  upon  the  rent.  What  was  the  case  of  Mr.  Mackenzie  ?  He 
takes  it  at  a  good  value  upon  twenty-fire  years'  purchase,  upon  the 
rental  of  £800.  But  to  that  you  must  add  £99  more.  The  conse- 
quence of  that  is,  that  as  for  one  part  of  the  rent  of  the  estate,  Mr. 
Mackenzie  has  paid  no  value  at  all ;  and  then  in  their  argument  they 
say : — '^  This  is  a  hxc  purchase,  for  I  have  done  what  the  Court  of 
Session  adjudged.  I  have  paid  a  fair  price  upon  twenty-five  years' 
purchase  of  £800  per  annum."  On  the  other  hand  they  say : — 
'^  You  have  taken  an  advantage  arising  from  your  knowledge  of  the 
subject.  You  have  put  money  into  your  pocket  by  the  sale ;  and 
you  have  not  paid  the  price,  which,  by  the  tenor  of  your  contract, 
you  ought  to  have  paid."  1  think  Mr.  Mackenzie  is  bound  by  duty, 
and  that  he  could  not  take  that  advantage.  The  Court  of  Session  has 
considered  that  he  might  act  as  any  indi£ferent  person.  'If  he  had  been 
any  man  not  engaged  in  that  capacity,  and  had  seen  the  estate  put  up. 
nothing  could  have  been  imputed  to  him.  He  had  a  right  to  avail 
himself  of  his  judgment  and  understanding.  He,  bidding  at 
a  public  sale,  might  have  got  the  estate  on  the  best  terms  he 
could;  but  it  is  not  so  with  respect  to  Mr  lilackenzie.  With 
respect  to  the  conducting  of  the  sale  upon  Mr.  Taylor  s  own  account, 
there  was  hurry  and  precipitation  on  the  part  of  Mr.  Mackenzie, 
who  should  have  kept  open  the  sale.  It  would  have  been  very  well 
if  he  had  been  acting  for  himself,  but  being  in  his  situation,  aad 
knowing  there  were  bidders  to  come  in,  he  would  only  have  done 
his  duty  if  he  had  stopped  the  sale.  If  an  application  had  been  made 
to  the  Judge,  it  would  have  been  stopped,  but  it  was  not  stopped,  Mr. 
Mackenzie  being  the  bidder,  and  present  in  the  Court  himself.  Mr. 
Taylor  tells  you  he  was  so  concerned,  he  could  not  sleep  all  night ; 
for  he  could  see  all  things  had  not  been  rightly  done.  A  common 
purchaser  may  snap  and  take  advantage,  and  if  it  is  not  checked  at 
the  time,  he  shall  have  the  advantage  of  his  activity.  With  respect 
to  Mr.  Mackenzie,  it  is  not  possible  for  him  to  take  that  which  no 
law  would  take  from  a  sharp  common  purchaser.  He  is  the  agent, 
a  man  of  business,  paid  for  transacting  his  duty,  and,  we  are  to  sup- 
pose, paid  adequate  to  the  performance  of  it ;  and  it  is  totally  impos- 
sible, according  to  every  principle  of  general  policy,  and  every 
ground  of  equity,  to  permit  any  advantage  to  be  taken,  though  he 
was  not  the  artificer  of  it,  though  he  did  not  contrive  it  for  himself, 
yet  he  is  not  to  avail  himself  of  that  good  fortune — it  is  his  duty  to 
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pTerent  it — he  is  bound  to  do  it — ^he  is  paid  to  make  the  most  ad-        1795. 
'vantage  of  the  sale  for  the  benefit  of  his  employers.  " 

**  My  Lords, — With  respect  to  the  acquiescence  which  has  been    ^°*  fo^K. 

.  '*  *  *  ......         BUILDINGS  CO. 

stated,  and  which  was  so  much  relied  upon,  I  think,  if  it  is  fairly  «, 

stated,  it  cpmes  to  nothing ;  for  it  would  be  a  violation  of  justice  to  hackbnzib. 
call  it  so  in  the  circumstances  of  the  case.  You  cannot  impute  any 
laches  upon  the  part  of  the  appellants.  Mr.  Mackenzie  is  stated 
and  admitted  to  be  the  agent  for  the  York  Buildings  Company,  and 
for  the  creditors  also  ;  he  sold  the  estate  for  both ;  therefore,  as  long 
as  he  continued  the  agent,  as  long  as  the  management  of  the  affairs 
were  in  his  hands,  and  their  funds  passing  through  his  hands,  and 
as  long  as  his  accounts  as  agent  were  unsettled,  the  Company  was 
not  in  a  situation  to  call  him  to  an  account.  If  a  gentlemen  has  a 
transaction  between  an  agent  or  steward,  and  finding  himself  de- 
ceived, continues  to  employ  him  for  years,  then  he  is  not  at  liberty  to 
call  him  to  an  account  for  his  former  conduct,  but  if  he  dismisses 
him  after  coming  to  a  knowledge  of  his  conduct,  he  may  do  it.  If 
he  is  dismissed,  and  then  lies  by  and  suffers  time  to  elapse,  then  the 
time  will  begin  to  run  against  him  from  that  period ;  but  never  can 
during  the  time  he  was  an  agent,  and  the  management  continued  in 
him.  The  appellants  could  not  call  the  respondent  to  an  account. 
He  was  not  an  agent  of  the  election  of  the  York  Buildings  Com- 
pany. He  was  an  agent  put  upon  them  by  the  nomination  of  the 
Court  of  Session,  and  while  he  continued  their  agent,  no  delay  can 
be  imputed  to  them. 

•<  My  Lords, — Upon  these  grounds,  therefore,  I  am  of  opinion 
that  the  appellants  have  established  their  claim.  I  am  greatly  obliged 
to  the  noble  and  learned  Lord  who  has  digested  this  case.  It  would 
not  have  been  well  to  have  sent  this  case  down  again  with  general 
directions  to  proceed  on  it.  The  resolutions  drawn  up  are  perfectly 
accurate,  and  so  very  distinct  and  exact,  though  it  is  a  bold  thing  to 
say  there  will  be  no  forth  er  litigation  in  consequence  of  the  suit ;  it 
has  been  very  much  investigated ;  and  I  am  not  without  hope  it  has 
been  of  service,  as  the  whole  matter  will  be  determined  by  the  pre- 
sent appeal. 

It  is  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  in  the  appeal  be  reversed :  And  it  is  hereby 
declared,  that  the  decreet  of  sale,  and  the  charter  under 
the  great  seal,  proceeding  on  the  said  decree  of  sale 
in  favour  of  the  defender,  with  the  instrument  of 
sasine  in  his  favour  following  thereon,  ought  to  bo 
set  aside  and  voided,  to  such  extent  and  degree,  and 
in  manner  hereafter  provided,  and  the  defender  ought 
to  refund  to  the  pursuer  all  the  rents  and  profits  which 
he  hath  recei?ed  out  of  the  estate  in  question,  and  an 

VOL.  m.  2  D 


402 


CASES  ON  APPEAL  FROM  SCOTLAND. 


1795. 

TBB  YORK 
BOILDINOa  CO. 

HICKXNZIB. 


adequate  consideration  for  the  enjoyment  of  such  part 
thereof  as  he  occupied  himself :  But  without  prejudice 
to  the  title  of  the  defender  to  reclaim  all  such  sums 
of  money  as  he  hath  paid  for  the  original  price  thereof, 
and  also  for  the  permanent  improvement  of  the  same, 
with  the  interest  thereof,  to  be  computed  from  the  time 
when  the  same  were  advanced,  and  paid  according  to  such 
rates  as  the  Court  of  Session  shall  appoint ;  and  likewise 
without  prejudice  to  the  titles  and  interests  of  the 
lessees  and  others,  who  may  have  contracted  with  the 
defender  bona  fide,  and  before  the  dependence  of  the 
present  process ;  and  also  without  prejudice  to  the  title 
of  the  common  creditors,  to  have  the  value  of  the 
estates  in  question,  and  the  amount  of  the  interme- 
diate produce  thereof  applied  in  payment  of  their  de- 
mands, the  expenses  incurred  by  the  pursuer  in 
recovering  the  same  being  first  deducted.  And  it  is 
further  ordered,  that  an  account  be  taken  of  the 
several  sums  of  money  which  the  defender  hath  ac- 
tually paid  as  the  original  price  of  the  said  estates,  and 
also  of  such  further  sums  of  money  as  he  hath  actually 
laid  out  for  the  benefit  and  improvement  of  the  said 
estates,  and  that  interest  be  computed  at  the  above- 
mentioned  rate,  upon  the  said  several  sums,  from  the 
lands,  when  the  same  were  actually  disbursed,  and 
that  one  of  the  said  accounts  be  set  against  the  other, 
and  such  rests  made  in  taking  the  same,  as  justice 
may  require ;  and  that  either  party  do  pay  to  the  other 
such  sum  of  money  as  shall  be  found  due  on  the  balance 
of  the  accounts,  if  nothing  be  due  to  the  defender,  or 
upon  payment  of  what  shall  be  so  found  due,  that  the 
defender  do  re-convey  the  said  estates  to  the  pursuers, 
subject  to  the  demands  of  their  creditors,  and  to  the 
leases  and  other  contracts  as  aforesaid,  in  such  man- 
ner as  the  said  Court  shall  think  fit  to  direct ;  and  it 
is  also  further  ordered,  that  the  cause  be  remitted 
back  to  the  Court  of  Session,  and  that  the  said  Court  do 
give  all  necessary  and  proper  directions  for  carrying 
this  judgment  into  execution. 


For  Appellants,  R.  Dundas^  J<m.  Mansfield^  R.  Mcintosh, 
For  Respondents,  Sir  J.  ScoU,  Robert  Blair^  FT.  Chrant^ 

W.Miller,  W.Adam. 
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John  Jamieson,  Sheriff  Clerk  of  Alloa, 
Steven  Maxwell,  Merchant  in  Glas- 
gow, and  John  Haiq,  Diatiller  in  j  ^/>P<J^'««^« »'  r,,88el,&c. 
Lochrin,         ...              i 

John  Rossel,  W.S.,  and  John  Saw-)    n        ^    . 
YERS  of  Bell's  Mills,  (Water  of  Leith),^  ^^fP^^w^^w^^. 

House  of  Lords,  18fch  April  1792.* 

TTsB  OF  A  Stream  or  Burn — ^Nuisance — ^Servitddb^ — The  Loch* 
rin  hum,  which  receires  the  common  sewers  of  part  of  the  city  of 
Edinhorgh,  and  then  dischai^es  itself  into  the  Water  of  Leith, 
had  heen  used  at  one  time  hy  the  respondents,  as  it  passed  their 
property,  as  pure  water  for  dressing  victuals,  watering  cattle, 
cleansing  and  rinsing  linen,  and  other  purposes ;  hut  after  the 
erection  of  the  Lochrin  distilleiy,  it  was  stated,  that  the  said 
bum  and  the  said  Water  of  Leith,  had  become  so  polluted  as  to 
be  unfit  for  any  use,  by  the  dregs,  refuse,  or  other  poisonous 
matter  thrown  into  the  bum  from  the  distillery,  and  that  the 
effluvia  arising  from  it  was  most  nauseous  and  unwholesome. 
A  proof  in  a  declarator  and  interdict  was  allowed,  which  was 
conflicting;  but  the  respondents  admitted  that  the  common 
sewers  of  certain  parts  of  the  city  flowed  into  the  Lochrin  bum, 
and  this  by  prescriptive  right.  Held,  in  the  Court  of  Session, 
that  the  appellants,  by  the  operations  in  their  distillery,  had  no 
right  to  throw  their  dregs  or  refuse  of  the  distillery  into  the 
bum.  In  appeal  to  the  House  of  Lords,  remit  was  made,  to  in- 
quire how  far  the  bum  was  liable  to  the  servitude  of  a  common 
sewer,  and  how  far  the  actual  use  made  of  it  by  the  distillery, 
could,  in  that  case,  be  impeached  in  law  as  a  nuisance. 

The  common  sewers  from  George's  Square,  and  the  diffe- 
rent streets  in  that  neighbourhood,  namely,  Nicolson  Street, 
Potterrow,  and  Sciennes,  fall  into  the  t  Meadow,  which  is 
situated  to  the  west  and  south-westward,  and  pass  along 
the  main  drain,  which  leads  to  Lochrin,  where  the  con- 
tents form  a  small  rill,  which  runs  from  thence  in  a  north- 
westerly direction. 

In  additition  to  the  contents  of  these  common  sewers  and 
ditches,  the  rill  which  thus  passes  Lochrin,  thus  receives 
the  foul  water  which  falls  from  the  washing  ground  of 
Brantisfield  Links,  that  which  is  thrown  into  it  by  the 
dyers,  and  other  tradesmen  and  manufacturers,  and  that 
which  falls  from  all  the  cow-houses  in  the  immediate  neigh- 

*  Omitted  at  its  proper  date. 
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bourhood,  besides  the  discharge  from  the  common  sewera 
and  gutters  of  the  whole  of  that  suburb, 
p,  *  '  This  burn  of  Lochrin,  as  it  has  been  called,  might  hare 
RU8SBL,  &c.  been  smelt  at  a  great  distance,  and,  as  the  city  increased  to- 
wards that  quarter,  its  volume  became  larger,  and  the  effluvia 
greater. 

Such  was  the  account  of  it  given  by  the  appellants,  but 
a  different  history  of  this  burn  is  set  forth  in  the  respon- 
dents' action. 

About  twenty  years  before  this  action  was  raised,  Lochrtn 
belonged  in  property  to  Alexander  Ponton,  architect,  who 
had  resided  there  several  years,  and  left  it  on  account  of 
the  nauseous  smell  which  at  all  times,  particularly  in  sum- 
mer, this  rill  of  putrid  water  sent  forth.  He  sold  it  in  the 
year  1772,  to  Alexander  Reid,  who  converted  the  place, 
which  was  formerly  a  brewery,  into  a  distillery,  and  carried 
on  the  business  of  a  distiller  there,  without  interruption. 
In  the  year  1784,  the  ground  and  distillery  were  purchased 
by  the  appellant,  Mr.  Haig,  who  carried  on  the  same  busi- 
ness without  interruption,  having  previously  erected  addi- 
tional buildings  and  machinery,  until  the  present  action  was 
raised.  The  property  then  came  into  the  hands  of  the  other 
appellants,  Mr.  Haig's  trustees. 

Conceiving  that  the  water  of  the  said  burn  was  polluted, 
by  the  operations  of  Mr.  Haig  in  working  his  distillery,  from 
alleged  poisonous  matter  thrown  into  it  from  the  distillery, 
the  respondents  brought  a  declarator  and  interdict.  The 
summons  set  forth  :  •'  That  the  burn  (rivulet)  called  Loch- 
'^  rin,  when  it  comes  out  at  the  west  end  of  the  meadow, 
*'  commonly  called  Hope's  Park,  and  which  afterwards 
*'  passes  under  the  name  of  Cross  Bm*n,  runs  through  part 
^^  of  the  said  lands  belonging  to  the  pursuer,  John  Russel, 
'*  and  in  the  course  ^hereof,  waters  four  several  enclosures 
**  belonging  to  him,  and  falls  into  the  said  Water  of  Leith, 
"  a  little  above  Coltbridge.  That  John  Sawyers  is  pro- 
'*  prietor  of  the  lands  of  BelPs  Mills,  situated  upon  the  river 
"  or  Water  of  Leith.  That  the  said  pursuers,  their  authors,  or 
**  tenants,  have  been  in  the  immemorial  right  and  possession 
**  of  the  water  of  the  said  burn  and  river,  and  in  the  practice 
'*  of  using  the  same  for  the  purpose  of  dressing  victuaK 
*^  washing  and  bleaching  clothes,  watering  their  cattle,  and 
*<  other  domestic  uses;  and  which,  till  within  these  few 
"  years  past,  was  good  and  wholesome  water  ;  but,  since  the 
"  time  the  distillery  at  Lochrin,  which  is  situated  upon  the 
^^  bank  of  the  said  burn,  came  to  be  the  property  of,  or  pos- 
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'^  seseed  bj  John  Haig,  distiller,  owing  to  the  operations  of 

*^  the  said  John  Haig,  and  his  conveying  by  some  moans  or    • 

"  other,  the  dregs,  refuse,  filth,  or  other  nauseous  sub-'^""^"®**'  ^^* 
"  stances,  issuing  or  arising  from  the  said  distillery,  into  the  BUbftsL,  &c. 
**  said  burn,  the  water  both  of  the  said  burn  and  river,  has 
"  become  putrid,  unclean,  and  unfit  for  the  use  either  of  man 
"  or  beast."  And  concluding  to  have  it  decerned  and  de- 
clared, "  That  the  said  pursuers  (respondents)  and  tenants 
**  had,  and  have  good  and  undoubted  right  to  possess  and  use 
**  the  water  in  the  said  burn  and  river  respectively,  for 
**  watering  their  cattle,  washing  and  cleansing  clothes,  and 
**  other  family  uses  as  formerly,  and  to  have  it  declared, 
'*  that  by  the  operations  of  Mr.  Haig,  the  water  both  in  the 
**  Lochrin  bum  and  river  of  Leith,  has  become,  and  is  now 
'^  polluted,  as  to  render  the  same  useless.  That  they  ought 
**  not  so  to  be  molested  in  their  possession,  nor  Mr.  Haig 
**  any  right  to  make  the  water  useless,  in  the  manner  set 
**  forth ;  and  further,  that  he  ought  to  be  interdicted 
**  from  putting  any  of  the  refuse  or  other  materials  into  the 

burn  or  river,  and  from  polluting  and  poisoning  the  water 

thereof,  in  all  time  coming." 

No  averment  was  made  in  the  summons  as  to  prohibiting 
Mr.  Haig  from  conveying  into  the  burn  or  river,  simple 
water,  either  from  his  distillery,  or  the  fire  or  steam  engine, 
by  which  he  raised  pure  water  from  a  well  for  his  manufac- 
ture, and,  in  point  of  fact,  the  appellants  contended  that  they 
issued  nothing  from  their  distillery  into  the  Lochrin  burn 
but  plain,  unmixed,  or  undiluted  water.  Nor  was  it  alleged 
that  the  distillery  itself  was  a  nuisance,  or  had  become  so 
by  its  operations.  Other  actions  were  brought,  one  by  the 
proprietors  of  the  Canon  Mills,  and  another  by  certain  wash- 
erwomen on  the  River  of  Lcith,  and  were  conjoined.  The 
Lord  Ordinary  allowed  a  proof  before  answer,  reserving  all 
questions  as  to  the  relevancy  of  the  averments. 

The  proof  led  seemed  to  be  conflicting.  On  the  one  hand, 
many  witnesses  declared,  that,  previous  to  Mr.  Haig  work- 
ing the  distillery,  the  burn  had  always  a  nauseous  smell, 
and  indeed,  previous  to  any  distillery  being  erected,  that 
the  water  was  both  so  foul  and  thick,  as  to  prevent  a  neigh- 
bouring gardener  from  watering  his  plants  in  the  nursery 
with  it.  That  this  burn  issued  from  the  ditches  in  the 
Meadows,  or  Hope  Park,  and  that  the  common  sewers  and 
gutters  from  the  houses  in  George  Square,  Nicolson  Street, 
PotterrowandSciennes,  &c.,  emptied  themselves  into  it.  That 
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a  chemist  had  been  ordered  to  examine  the  water,  both  abore 
and  below  the  distillery,  who,  having  analyzed  samples  of 

jAMiKsoN,  «<^-^jj0  ^ater  before  it  reached  the  distillery,  and  also  a  sample 
RussKL,  &c.  after  it  passed  the  distillery,  declared  that  both  had  the 
same  smell,  like  putrid,  or  ditch  water.  The  water  in  both 
samples  contained  but  a  very  small  quantity  of  vitriolic  acid, 
and  not  so  much  as  ordinary  hard  water.  That  they  con- 
tained no  poisonous  quality,  but  were  very  offensive  both  in 
taste  and  smell. 

Some  of  the  witnesses,  on  the  other  hand,  declared  that 
the  water  at  the  distillery  was  so  bad,  that  do  use  could  be 
made  of  it  there.  That  long  before  the  distillery's  opera- 
tions, the  water  of  the  burn  was  perfectly  pure  and  whole - 
some,  and  that  their  families  had  used  it  for  dressing  victuals. 
Some  had  watered  their  cattle,  and  others  had  used  it  for 
bleaching  and  rinsing  their  linen.  Thereafter  it  became  pol- 
luted, and  was  unfit  for  any  use,  having  a  nauseous  smell,  and 
being  putrid.  The  appellants,  willing  to  conceal  nothing, 
stated  further,  that  the  washes  or  low  wines  which  have 
been  got  by  the  process  of  distillation,  are  distilled  a  second 
time,  and  produce  the  spirits  of  the  second  extraction,  and 
when  no  more  spirit  arises  from  the  still,  the  residuum  being 
pure  transparent  water,  is  thrown  out.  With  this  residuum 
nothing  could  be  mixed,  everything  being  extracted  before 
being  thrown  out  into  the  burn. 

Dec.  7, 1789.  The  Court  pronounced  this  interlocutor :  "  In  the  pro- 
''  cess  respecting  the  distillery  at  Lochrin,  in  which  Messrs. 
*'  Russel  and  Saywers  are  pursuers,  repel  the  defence,  find 
*'  the  defenders  (appellants)  are  not  entitled  to  convey  the 
"  water  from  their  fire  engine  and  distillery,  or  to  throw  the 
'^  dregs,  refuse,  or  materials  of  their  manufacture  into  the 
**  burn  called  Lochrin,  or  Cross  Burn,  discharge  and  inter- 
*<  diet  them  from  so  doing  in  all  time  coming,  and  decern 
*<  and  declare  accordingly  ;  and,  in  the  other  process  respect- 
**  ing  the  distillery  at  Canonmills,  in  respect  that  the  pur- 
'^  suers  do  not  appear,  dismiss  the  said  process." 

The  appellants  presented  a  petition  to  the  Court  against 
this  interlocutor.  In  the  answers  to  this  petition,  the  re- 
spondents maintained,  that  no  person  is  entitled,  in  carrying 
on  a  manufactory,  to  convert  it  into  a  nuisance,  by  corrupt- 
ing and  rendering  unfit  for  man  or  beast  a  perennial  rivulet, 
or  stream  of  water,  running  through  another's  grounds. 
The  appellants,  on  the  other  hand,  contended,  that  so  far 
from  the  distillery  being  the  cause  of  this  alleged  nuisance. 
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they  offered  to  prove,  that  at  the  period  when  the  distillery 

ceased  to  be  worked,  the  water  of  this  burn,  from  the  place    

where  it  passed  through  Lochrin,  till  it  fell  into  the  Water  of  '^"'^l^'''*'^- 
Leith,  was  in  its  whole  course,  so  black,  putrid,  and  nau-   russel,  &c. 
seous,  as  to  be  utterly  unfit  for  the  use  of  man  or  beast,  or 
for  any  domestic  purpose  whatever.    But  the  Court  ad- 
hered to  the  former  interlocutor.      Two  other  petitions  Nov.  22, 1791. 
were  presented,  but  the  Lords  refused  the  prayer  of  the  p  ^^'  J'  TZIT 
same. 

Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded  for  the  Appellants. — ^The  interlocutors  pronoun* 
ced  are  not  warranted  by  the  action,  but  depart  from  the 
pleadings  and  issue  of  fact,  and  evidence  thereof,  contained 
in  the  summons.  The  injury  described  in  the  summons  is, 
"  that  owing  to  the  operations  of  the  said  John  Haig,  and 
*^  his  conveying,  by  some  means  or  other,  the  dregs,  re- 
'*  fuse,  filth,  or  other  nauseous  substances,  issuing  or  arising 
"  from  the  said  distillery,  into  the  said  burn,  the  water, 
**  both  of  the  said  bum  and  river,  has  become  putrid,  un- 
"  clean,  and  unfit  for  the  use  either  of  man  or  beast."  The 
grievance  is  not  ascribed  to  John  Haig  generally;  but  the 
nature  of  his  operations,  and  the  manner  in  which  they  are 
said  to  produce  the  effect  complained  of,  are  specially  de- 
scribed. He  is  charged  with  conveying  nauseous  dregs,  re- 
fuse,  or  filth,  into  the  said  burn,  although  there  is  not  a 
▼estige  of  proof  on  this  subject,  and  the  summons  concludes, 
that  he  should  be  discharged  *'  from  polluting  and  poison- 
''  ing  the  water  in  all  time  coming,  so  as  to  render  the  same 
*<  unfit  for  the  pursuers'  use."  But  the  interlocutor  com- 
plained of  prohibits  what  is  not  within  the  scope  of  the  sum- 
mons, namely,  conveying  the  water  from  their  fire  engine, 
or  throwing  their  refuse,  dregs,  or  other  materials  into  the 
said  bum,  and  therefore  widely  departs  from  the  conclusions 
of  the  summons.  Further,  while  it  is  apparent  that  the  action 
is  directed  against  the  misuse  to  the  burn  by  throwing  into 
it  poisonous  dregs,  refuse,  and  other  materials,  there  is  no 
question  made  or  put  into  issue  disputing  the  appellants' 
right  of  conveying  away  simple  water  or  innoxious  matter 
into  this  burn.  They  offered  to  prove  that  the  water  and 
refuse  which  fell  from  their  distillery  into  the  bum  had  no- 
thing nauseous  or  noxious  in  it ;  but  this  tender  of  proof  was 
rejected.  2nd,  Supposing  the  interlocutors  fall  under  the 
subject  matter  of  the  action,  yet  there  is  no  law  to  prevent 
any  person  from  throwing  water  or  other  innoxious  matter 
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into  a  common  stream  of  running  water.     It  would  be  a  law 

against  nature  and  the  existence  of  society  if  such  existed  ; 

JAMIK80N,  &c.  fQY  it  is  by  means  of  running  waters  that  substances  are  car- 
RU8SEL,  &c,  ried  off  which  would  otherwise  corrupt  and  taint  the  atmos- 
phere. The  exercise  of  this  natural  right,  common  to  all, 
can  only  amount  to  an  injury,  when  so  great  a  quantity  of 
matter  is  thrown  into  the  stream  as  to  divert  its  course  or 
overflow  its  banks,  or  when  the  matter  or  substances  so 
thrown  into  it  are  of  a  poisonous  or  pernicious  quality.  And 
if  this  be  tho  law  with  respect  to  clear  running  water,  it 
must  a  fortiori  bo  the  law  as  to  the  dirty  burn  now  in  ques- 
tion. Sd,  But  the  appellants  have  only  continued  a  manu- 
factory that  has  existed  for  many  years  before  the  appellant, 
Haig,  acquired  it,  only  on  a  greater  scale. 

Pleaded  by  the  Respondents, — 1 .  It  is  a  general  rule  of 
law,  that  a  person  whose  property  lies  on  the  banks  of  a  per- 
ennial stream,  cannot  appropriate  it  entirely  to  himself.  He 
may  use  it  for  all  domestic  purposes,  and  may  apply  it  to 
artificial  purposes,  such  as  driving  wheels  employed  in  manu- 
factures. But  he  must  allow  it  to  descend  in  the  usual 
channel,  and  in  such  state  as  to  enable  those  whose  pro- 
perty is  in  lower  situations  to  make  every  lawful  use  of  it. 
Stair,  B.  ii.  Many  authorities  might,  if  necessary,  be  quoted  in  support 
D^  t '  1  ^'"  ^^  doctrine^,  which  is  founded  not  on  the  municipal  law 
p.  850.  *  *  only,  but  on  natural  justice  and  reason.  And  if  the  superior 
heritor  cannot  deprive  the  inferior  of  the  benefit  of  the 
stream  of  water  by  diverting  its  course,  as  little  can  he  be 
permitted  to  do  so  by  corrupting  it  to  such  degree  as  ren- 
ders it  unfit  to  serve  the  primary  uses  of  water.  2.  The 
evidence  in  this  cause  establit>hes,  beyond  a  doubt,  that  the 
stream,  called  Lochrin,  was  formerly  pure  in  its  course 
through  the  respondents'  grounds,  and  that  it  was  used  for 
watering  cattle,  and  all  domestic  purposes;  that  it  became 
contaminated  and  unfit  for  uee  by  the  operations  at  the 
appellants'  distillery ;  and  that  these  operations  were  the  sole 
cause  of  its  becoming  unserviceable ;  because,  when  they 
were  stopped  for  a  time,  the  water  became  pure  as  before. 
It  is  also  established,  that  these  operations  not  only  ren- 
dered the  water  unfit  for  use,  but  highly  offensive  to  the 
smell,  and  consequently  prejudicial  to  the  health  of  those 
who  live  near  it.  The  respondents  are  therefore  entitled  to 
a  decree  confirming  them  in  their  former  innocent  right  to 
tho  use  of  the  Water,  and  to  the  removal  of  a  recent  nuis- 
ance.    3.  Nor  can  the  respondents  admit  that  the  cau:se 
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of  this  burn  being  polluted,  is  to  be  ascribed  solely  to  its      1795, 

being  a  common  receptacle  of  the  common  sewers  of  a  part    ^ — 

of  the  city  of  Edinburgh  ;  because  it  is  proved  by  the  evi-  dcbovbbat, 
dence,  that  the  rivulet  has  other  sources,  and  that  the  water  ^' 

was  pure  and  fit  for  use  when  it  reached  the  respondents'  mackknzis, 
grounds,  and  would  be  so  at  this  moment,  notwithstanding         ^^* 
the  drain  from  the  city,  were  it  not  for  the  appellants'  works. 
If  the  drain  from  the  city  of  Edinburgh  were  to  render  the 
water  unwliolesome,  or  unfit  for  use,  the  respondents  be- 
hoved no  doubt  to  submit  to  it,  because  it  is  necessary,  and 
the  citizens  have  a  right  by  prescription  ;  but  that  is  no  rea- 
son why  the  appellants  should  be  permitted  to  increase  that 
mischief  to  the  injury  of  the  respondents. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged,  That  the  cause  be  remitted  back 
to  the  Court  of  Session,  in  Scotland,  in  order  that 
the  said  Court  may  inquire  how  far  the  rill,  called  Loch- 
rin  burn,  or  Cross  burn,  is  liable  to  the  service  of  a 
common  sewer,  and  to  receive  the  offscourings  of  houses 
and  other  trades,  and  in  what  parts  built  and  estab- 
lished, or  hereafter  to  be  built  or  established*  and  to 
what  extent :  Also,  how  far  the  actual  use  made  of  the 
distillery  in  question  can  be  impeached  in  law  as  a 
nuisance  of  a  rill  so  circumstanced^  and  by  what 
means,  in  particular,  within  the  description  of  tlie  libel, 
such  annoyance  is  occasioned,  and  how  far  the  same 
affects  the  parks  of  Mr.  Russell,  the  pursuer  (respon- 
dent) in  the  said  libel  mentioned." 

For  Appellants,—  W.  Adam^  Thomas  McDonald. 
For  Respondents, —  W.  Grants  J,  Anstruther. 

Note. — The  judgment  of  the  House  of  Lords  seems  to  have  been 
decisive  of  the  question,  as  no  further  steps  appear  to  have  been  ta- 
ken in  the  case  under  the  remit. 


John  Peter  Du  Roveray  and  Others,  Cre-) 

ditors  of  Mackenzie  of  Redcastlo,  J  Appellants. 

John  Mackenzie  and  Others,  Creditors  on)    _ 

said  Estate.  .  .  .  \  Respondent,. 

House  of  Lords,  1st  June  1795. 

Adjudication — Intimation — Provision — Jos  Ckediti.— If  inti- 
mation be  given  in  the  first  effectual  adjudication  in  order  that  cre- 
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1796.  dxtors  may  be  conjoioed)  it  is  not  an  objection  to  any  pos- 

terior adjudications,  (so  as  to  disappoint  them  of  their  proper  place 


^^  ^^**^'»      in  the  ranking),  that  no  intimation  in  terms  of  the  statute  was 
I, '  gpyen,  the  want  of  such  intimation  not  being  a  nullity. — By 

KACKKNeis,       an  antenuptial  contract,  it  was  prorided  that  the  children's  pro- 
^^'  visions  should  be  payable  to  them  at  the  father's  death,  and 

'*  to  bear  interest  from  the  majority  or  marriage  of  the  said  chil- 
dren :"  Held,  in  respect  the  father  was  bound  to  pay  interest 
upon  the  sums  so  proyided,  from  the  time  of  the  children  8  mar- 
riage or  majority,  that  they  had  a  jus  credili,  and  might  have 
used  diligence  in  their  father's  lifetime. 

In  the  ranking  and  sale  of  the  estate  of  Mackenzie  of  Red- 
castle,  several  objections  arose  to  the  claims  of  the  creditors 
claiming  to  be  ranked  preferably  on  the  estate.  Two  classes 
of  heritable  debts  appeared.  Those  constitued  by  heritable 
bond  and  infeftment,  which  were  classed  first;  and  thoRe 
constituted  by  adjudication,  which  were  ranked  in  the  second 
place. 

Of  the  latter  class,  the  first  effectual  adjudication  was 
obtained  by  George  GiUandera  of  Highfield  on  June  18, 
1788,  after  which,  there  followed  a  variety  of  other  adjudi- 
cations at  the  instance  of  different  creditors,  all  led  within 
year  and  day,  in  terms  of  the  act  1661,  c.  62,  and  were  ranked 
pari  passu,  so  as  to  draw  equally  in  proportion  to  their  re- 
spective debts.  And,  in  the  third  place,  were  ranked  those 
adjudications  led  beyond  the  year  and  day,  creditors  who,  in 
this  case,  had  very  small  prospect  of  getting  anything. 

Among  these  was  the  claim  of  Peter  du  Roveray,  the  appel- 
lant, who  stated  an  objection  to  all  the  adjudications  that  were 
23  Geo.  III.  ranked  preferably  to  him,founded  on  the  following  enactment 
c.  18,  §  5.       regarding  adjudications: "  That,  in  ordcrto lessen  thenumber 
"  ofadjudications, and, consequently, theezpenseupon  a bank- 
"  rupt  estate,  the  Lord  Ordinary  officiating  in  the  Court  of 
**  Session,  before  whom  any  process  of  adjudication  is  called, 
"  shall  ordain  intimation  thereof  to  be  made  in  the  minate- 
"  book  and  on  the  walls,  in  order  that  any  other  creditors  of 
''  the  common  debtor,  who  may  think  proper  to  adjudge  his 
*^  estate,  and  are  in  readiness  for  it,  may  produce  the  in- 
*'  structions  of  their  debts,  and  be  conjoined  in  the  decree  of 
<'  adjudication  ;  and  a  reasonable  time,  not  exceeding  twenty 
'*  sederunt  days,  shall  be  given  for  that  purpose,  unless 
"  there  b^  any  hazard  from  a  delay,  which  the  Court  and 
**  the  Lord  Ordinary  shall  judge  of." 
In  Gillanders'  adjudication,  being  the  first  effectual  one. 
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intimation  was  given,  and  several  creditors  appeared,  and       ..g^ 
were  conjoined  with  him,  but  in  all  the  other  adjudications, 


which  had  been  ranked  by  the  common  agent,  prior  to  the  du  botbbat, 
appellant,  Mr.  Du  Roveraj,  this  requisite  form  had  been         ^^* 
neglected,  and  he  therefore  contended,  1st,  That  in  place   mackemeib» 
of  being  entitled  to  a  preference,  they  were  absolutely         ^^' 
void  and  null.    2.  Even  if  not  null,  they  could  only  be 
sustained  as  regarded  the  debt  of  that  creditor  who  had 
raised  a  summons  of  adjudication,  not  as  to  the  debt  of  those 
who  had  been  conjoined  without  raising  any  such  summons 
of  adjudication ;  and,  8.  That,  at  any  rate,  the  appellant, 
who  was  in  readiness  to  have  been  conjoined  in  the  adjudi- 
cations preferred,  ought  to  be  ranked  pari  pcusu  with  those 
adjndgers,  with  whose  adjudications  he  might  and  would 
have  been  conjoined,  if  legal  intimation  had  been  given. 

The  Lord  Ordinary  ordered  memorials,  and  reported  to 
the  Court.     The  Court,  of  this  date,  repelled  the  objections  Dec21,1792. 
to  the  adjudication  of  John  Mackenzie  and  others.     On  re« 
claiming  petition,  the  Court  adhered.  *  Mar.  5, 


*  Opinions  of  Judges : 

Lord  PiiEsinBiiT  Campbell. — ^'Tlus  is  a  question  concerning 
the  intimation  of  adjudicatioDs. 

^*  The  clause  in  the  act  authorizing  intimation  is  loosely  worded, 
and  must  be  construed  in  a  rational  manner,  so  as  to  answer  the 
end  and  object  which  was  in  view.  Ist,  We  must  inquire  whe- 
ther it  was  meant  that  the  intimation  should  be  an  indispensable 
requisite  in  every  adjudication.  2nd,  Supposing  it  to  apply  to  all 
(adjudications),  what  ought  to  be  the  consequence  of  omissions  ? 

''  As  to  the  first,  the  act  (23  Geo.  III.  c.  18,  §  5),  itoelf  says  not, 
and  leaves  a  good  deal  to  the  discretion  of  the  Judge.  It  is  a  strong 
measure  to  stop  the  course  of  legal  diligence,  even  for  a  day,  or  for  an 
hour.  The  rule  is  jura  vigilantibus,  fvigilaniibus  nou  dormientibus^ 
jura  subveniuni  9)  But,  says  the  act,  let  other  creditors  who  are  ready 
be  admitted,  if  this  can  be  done  without  prejudice  to  you,  the  adjudger. 
The  only  thing  meant  is  to  save  expense,  and  to  abridge  legal  pro- 
ceedbgs  ;  and,  in  the  case  of  the  first  adjudger,  this  may  always  be 
done  with  safety ;  for  it  is  clear  that  he  can  suffer  nothing  by  the 
delay  of  twenty  days.  In  the  case  of  subsequent  adjudgers,  this  is 
not  so  clear.  There  may  be  some  hazard,  more  or  less.  The  Judge 
therefore  has,  for  the  most  part,  been  in  use  to  dispense  with  the 
intimation  in  that  case,  and  the  act  gives  him  a  power  of  so  doing. 
The  minute-book,  though  in  general  a  necessary  form,  is  often  dis- 
pensed with.  If  there  be  any  thing  ambiguous  in  the  words,  the  prac- 
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Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded  for  the  Appellant, — The  act  is  explicit  in  declar- 

uDKovERAT,  Jng  that  every  adjudication  for  debt,  without  distinguishing 

between  first  and  second  adjudications,  requires  intimation  ; 


MACKENZIB 


tice  of  the  Court  ought  to  go  some  length  in  explaining  them. — Fide 
the  act  of  Sederunt  about  Sasines. 

*^2nd  point.  The  Act  neither  says  nor  means  that  the  regulation 
shall  be  enforced  under  the  certification  of  nullity.  The  sole  object 
of  the  law  being  to  saye  expense,  and  to  communicate  the  benefit  of 
a  certain  legal  diligence  at  the  instance  of  one  creditor  to  other  cre- 
ditors in  a  similar  situation ;  this  object  may  be  fully  attained,  and 
full  justice  may  be  done  to  all  without  annulling  the  diligence. 
This  (annulling  of  the  diligence)  would  be  doing  great  injustice  to 
the  party,  who,  by  the  common  rules  of  law,  is  the  best  entitled  to 
the  faYour  of  law,  as  being  the  most  rigilant.  The  law  does  not 
mean  to  do  any  injury  to  him,  but  to  admit  others,  in  certain  cir- 
cumstances, to  participate  in  that  benefit,  as  in  the  case  of  arrest- 
ments and  poindings.  If  he  has  wrongfully  omitted  the  necessary 
form  of  giving  them  notice  to  appear  for  their  interests,  this  may  bar 
him  from  any  plea  of  preference  in  competition  with  them,  or  may 
entitle  them  to  be  put  in  the  same  situation  as  if  notice  had  been 
given,  but  never  can  go  farther.*' 

Lord  Craig,  Probationer. — '*  I  think  the  objection  not  good. 
The  object  of  the  law  was  to  save  the  fund  for  division  from  unne- 
cessary expense  of  leading  separate  diligence.  Afler  the  first  adju- 
dication is  led  there  is  a  prescription  running,  and  therefore  it  is 
dangerous  to  delay." 

Lord  Justice  Clbrk. — ^*  Of  same  opinion.  There  is  periculum  in 
mora'^ 

Lord  Sw^inton. — ^'  I  am  for  altering  the  interlocutor." 

Lord  Justice  Clerk. — ''  I  am  for  adhering.  It  was  not  in- 
tended to  put  negligent  creditors  on  the  same  footing  with  Tigilant. 
But  the  petition  is  well  founded  in  second  prayer. —  (^Vide  Session 
Papers).     If  it  be  a  good  objection,  the  adjudication  is  a  nullity.*' 

The  Lord  President. — I  am  for  adhering,  except  as  to  the  third 
prayer,  (viz.,  ranking  the  objectors  pari  passu  with  those  creditore 
with  whom  they  would  have  been  conjoined  had  intimation  been 
given)." 

Lord  Justice  Clerk. — *^  I  am  now  for  adhering  in  loto." 

Lord  Eskgrove. — ^'  I  am  of  the  same  opinion.  As  to  the  second 
prayer,  (which  prayed  to  annul  the  rights  of  such  creditors  as  had 
been  conjoined  with  the  adjudication  which  had  not  been  so  inti- 
mated), as  the  Ordinary  has  a  right  to  dispense  with  intimation, 
he  has  done  so  by  admitting  them  creditors  without  intimation.  The 
third  prayer  is  without  the  act  altogether.  We  cannot  dispense 
with  the  law.** 

Fide  President  Campbeirs  Session  Papers,  Vol.  69. 
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and  the  reason  for  appointing  this  intimation  in  second  ad-        ^795 
judications  applies  just  as  forcibly  as  to  the  first  adjudication ,  ' 

the  object  of  the  statute  being  to  put  it  in  the  power  of  ^^  ^g.^,  ^  ' 
creditors  to  obtain  adjudications  without  the  necessity  of  a  v 

previous  summons  of  adjudication,  but  simply  by  producing  "^^^***^**» 
the  intimations  of  debt,  conjoined  with  the  first  adjudication, 
when  intimation  was  made  to  that  effect.  The  statute 
expressly  enjoins  intimation  as  a  means  undoubtedly  of 
attaining  an  end,  but  both  the  intimation,  and  the  conjoin- 
ing to  which  that  intimation  leads,  are  part  and  parcel  of 
one  end,  namely,  the  saving  expense  in  leading  separate 
adjudications.  And  if  the  adjudications  led,  without  any 
such  intimation,  were  good  at  all,  it  could  only  be  those  cre- 
ditors who  had  actually  raised  a  summons  of  adjudication, 
and  not  as  to  those,  other  creditors  who  had  got  themselves 
conjoined,  without  any  such  summons,  and  without  any  inti- 
mation. The  adjudication,  without  intimation,  may  be  good 
as  to  the  debt,  but  invalid  as  in  competition  with  other 
creditors.  And  as  the  appellant  was  in  readiness  to  have 
been  conjoined  with  such  adjudications,  had  intimation  been 
given,  he  is  entitled  to  be  ranked  pari  passu  with  them. 

Pleaded  far  the  Respondents. — That  the  intention  of  the 
Btatute  was,  1.  To  save  expense  upon  the  bankrupt  estate, 
by  lessening  as  much  as  possible  the  number  of  separate 
summonses;  and  separate  decreets  of  adjudication;  and,  2. 
To  introduce  in  favour  of  those  creditors  who  were  in  readi- 
ness to  adjudge,  a  privilege  of  being  conjoined  in  the  same 
decreet  of  adjudication  with  the  creditor  whose  summons 
had  come  into  Court,  instead  of  raising  a  separate  summons, 
and  going  through  the  preliminary  forms  otherwise  required. 
That  the  statute  did  not  make  this  a  statutory  solemnity, 
essential  to  the  validity  of  the  adjudication,  so  much  as  it 
was  a  mere  privilege  allowed  to  those  who  might  seek  to  be 
conjoined,  and  who  were  in.  readiness  so  to  do.  Intimation 
was  not  the  end  of  the  legislature,  so  much  as  it  was  a 
means  of  accomplishing  the  saving  of  expense,  and  thereby 
benefiting  both  debtor  and  creditor,  which  was  the  end  in  view. 
It  was  sufficient  for  this  purpose  that  intimation  was  given 
in  the  first  effectual  adjudication,  and  that  in  practice  this 
had  hitherto  been  deemed  sufficient,  which  practice  further 
confirmed  the  meaning  of  the  statute  to  be,  that  intimation 
in  first  adjudications  was  all  tliat  was  necessary.  But  even 
supposing  the  statute  had  required  intimation  in  all  subse- 
quent adjudications,  it  did  not  follow  that  the  adjudication 
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1795.       was  in  conseqaence  void  and  nuIL    Every  thing  done  con- 
trary to  a  statute  is  not  necessarily  nuIL    Wheneyer  the 


Du  Bov«iiAY,  legislature  intends  this  consequence  to  follow,  it  will  say  so, 
j,^'        but,  in  the  present  case,  nothing  of  the  kind  appears ;  and 
MACKEMstE,  theroforo  there  was  no  ground  for  maintaining  that  those 
^^  creditors  who  had  been  conjoined  in  second  and  posterior 

adjudications  not  intimated^  were  not  entitled  to  be  ranked 
before  the  appellant,  who  has  shown  no  evidence  that  he 
was  in  readiness  to  be  conjoined  at  that  date,  and  no  evi- 
dence that  his  debt  was  then  even  constituted. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 

For  Appellants,  jRob.  Dandaa^  Ro.  Culleuy  Geo,  DanielU. 
For  Respondents,  Sir  John  Scott^  William  TaiL 


Another  objection  stated  by  the  appellants  in  the  same 
case  as  the  preceding,  was,  that  the  children  of  Captain 
Kenneth  Mackenzie,  the  bankrupt  owner  of  the  estate,  had 
been  ranked  as  preferable  creditors  for  a  provision  of  £2000, 
which  they  were  not  entitled  to  be ;  because,  according  to 
the  law  of  Scotland,  children  were  not  entitled  to  demand 
payment  of  their  provisions,  until  all  the  deceased's  onerous 
creditors  were  paid,  and  the  question  was,  Were  they  credi- 
tors for  their  provision,  and  so  entitled  to  rank  pari  pasau^ 
or  to  a  preference  for  the  same  ?  This  depended  entirely 
upon  whether  they,  by  the  nature  of  the  provision  secured, 
had  conferred  on  them  9,  jus  crediti? 

Their,  father,  by  his  antenuptial  contract  of  marriage, 
bound  himself  ^'  to  make  payment  to  the  younger  children, 
'^  to  be  procreated  of  the  marriage,  of  the  sum  of  £2000 
"  sterling,  to  be  divided  amongst  them  in  manner  as  the  said 
*<  Kenneth  Mackenzie  shall  think  fit,  by  a  writing  under  his 
*'  hand ;  and  failing  such  division,  to  be  distributed  among 
**  them  equally,  the  said  provision  to  be  payable  ordy  at  the 

father^ s  death,  and  to  bear  inter estfrom  the  majority  or  mar' 

riage  of  the  said  children,  which  ever  of  them  shall  first 
'<  happen,  the  said  Kenneth  Makenzie  and  his  foresaids  be- 
'^  ing  always  obliged  to  give  the  children  education  and 
"  aliment. '*  Kenneth  Mackenzie's  father,  Roderick,  being 
then  alive  and  in  possession  of  the  estate,  was  a  party  to  his 
son's  contract  of  marriage.  The  children,  after  their  father's 
death,  obtained  decreet  of  adjudication,  and  ranked  both 
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for  their  proviKion  and  aliment,  coutending  that  they  had  a        1795. 
jus  crediti,  and  were  entitled  to  a  preference  as  creditors. 


that  the  antenuptial  contract  was  an  onerous  deed,  that  the  ^^  boyxbat, 

wife's  fortune  was  giyen  as  a  consideration  for  securing  these  ^  * 

provisions  to  her  children,  and  these  being  moderate  and  mackenzib, 

reasonable,  no  exception  could  be  stated.     That  although 

no  solemnia  verba  were  necessary  to  constitute  such  jus 

crediti — a  clear  evidence  of  intention  being  sufficient,  yet 

here,  by  the  conception  of  the  contract,  the  provisions  were 

made  proper  debts.    Answered :  A  man's  children  are  his 

heirs  after  his  death,  but  heirs  of  provision  are  postponed  to 

the  father's  onerous  creditors,  which  is  the  construction, 

when  the  father  is  simply  bound  to  provide  a  certain  sum. 

When  the  child  is  in  existence,  there  is  room  for  saying  that  * 

something  more  than  a  apes  auccesaionia  was  meant ;  but,  as 

a  general  rule,  onerous  debts  must  be  preferable  to  a  bond 

of  provision  not  payable,  as  in  this  case,  until  the  grantor's 

death ;  at  least,  that  a  bond  cannot  compete  with  onerous 

debts,  unless  the  father  was  solvent  at  the  time  of  his  death, 

which  was  not  the  case  here. 

Of  these  dates,  the  Lord  Justice  Clerk,  Ordinary,  pro-  June  7  &  9 
nounced  this  interlocutor:  **  In  respect  that  by  the  conception  ^ '^^^* 
"  of  the  contract  of  marriage,  the  father  was  bound  to  pay 
"  interest  upon  the  sums  provided  to  the  younger  children 
"  of  the  marriage,  from  the  time  of  their  marriage  or  majo- 
rity, though  the  payment  of  the  principal  sum  was  sus- 
pended till  the  death  of  the  father :  Finds  it  was  com- 
*'  potent  to  the  younger  children  to  use  diligence  in  their 
"  father^s  lifetime ;  therefore  repels  the  objection  upon  that 
*'  head.  Finds,  that  although  the  father  was  bound  to  ali- 
**  ment  the  younger  children  according  to  his  circumstances, 
^*  which  would  be  implied,  though  not  expressed,  yet,  in 
•'  respect  to  the  state  of  his  affiiirs,  the  younger  children  p^i,.  j  1792^ 

"  cannot  compete  with  onerous  creditors  for  alimept."    On  June  5, 

two  reclaiming  petitions  the  Court  adhered.* 

*  Opinions  of  Judges  : 

Lord  President  Campbell. — ^  The  question  is  about  a  provi-  June  5,  1792. 
sion  to  children,  and  whether  under  it  they  had  a  Jus  crediti  f 

**  There  is  no  real  difference,  in  my  opinion,  between  this  case 
and  that  of  the  creditors  against  the  children  of  Dunardry,  (Lachlan 
Mactarish;,  decided  15th  Nov.  1787.  (Mor.  p.  12922).  Attend  to  the 
words  of  the  clause : — "  And  further,  with  respect  to  the  children  to  be 
*'  procreated  of  this  present  marriage,  other  than  the  heir  so  succeeding. 


Cf 
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1795. 

&C. 

V, 

MACKBIIZIX, 


Against  thoiie  interlocutors  the  present  appeal  was  brought 
as  a  part  of  the  appeal  in  the  previous  case. 

Pleaded  for  the  Appellants. ^ProYhion^  to  children  pay- 
able after  the  death  of  the  father,  cannot  coin  pete  with 
onerous  creditors,  and  more  especially  a  general  provision 
to  children,  nasciturit  in  a  contract  of  marriage.  All  that 
the  children  have  during  the  father's  life,  is  a  mere  right  of 
succession,  not  a  jus  crediti.  And  to  give  them  more  in 
such  circumstances,  would  be  unjust  to  onerous  cre- 
ditors, and  there  is  no  decision  nor  authority  in  the  law  of 
Scotland,  entitling  children  to  compete  with  onerous  creditors 
for  their  provisions,  unless  the  provision,  principal,  and  in- 
terest became  due  and  payable,  or  might  become  due  and 
payable  during  the  father's  life.  And  therefore,  though 
provisions  to  children  may  be  so  constituted  as  to  make 
them  proper  creditors,  yet,  as  the  marriage  contract  in  ques- 
tion is  not  so  conceived  as  to  give  the  children  such  a  jtis 
creditif  the  same  cannot  be  sustained. 

Pleaded  far  the  Respondents. — It  being  admitted  that 
provisions  to  children  may  be  constituted  in  such  a  man- 
ner so  as  to  make  them  creditors,  or  merely  heirs  of 
provision,  the  question  is,  Whether,  by  the  conception  of 
the  contract,  they  have  been  made  creditors  in  this  case  ? 
As  heirs  of  provision  they  could  claim  no  right  as  creditors, 
such  giving  them  only  a  spessuccessionis,  leaving  to  the  father 
the  full  right  of  administration,  power  to  contract  debt,  and 
to  spend  his  whole  fortune,  without  they  being  able  to  inter- 
fere during  his  life  ;  but  the  case  is  different  when,  by  the 
marriage  contract,  they  are  made  creditors  to  the  father  du- 
ring his  life,  because,  in  that  case,  the  children  can  take 

^'  as  qforesaidt  he,  the  said  Kenneth  Mackenzie  binds  himself  to 
'« make  payment  to  the  younger  children  to  be  procreated  of  the 
^'  marriage,  of  the  sum  of  £2000  sterling,  to  be  divided  among  them, 
*'  as  he  shall  think  fit;  and  failing  such  division,  to  be  distributed 
«*  among  them  equally,  the  said  provisions  to  be  payable  only  at  the 
''  father's  death,  and  to  bear  interest  from  the  majority  and  marriage 
*'  of  said  children. 

*'  It  could  not  be  ascertained  which  of  them  were  children,  other 
than  the  heir,  or  how  the  division  was  to  be,  till  the  father's  death. 
No  claim  could  be  made  either  for  principal  or  interest  during  his  life. 
If  for  interest,  it  was  only  in  the  way  of  aliment.  I  am  against  the 
interlocutor.** 

Lord  Monboddo,  Lord  Eskgrove,  and  the  Lord  Justice  Oerk,  for 
adhering. 
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steps  to  secure  payment  of  what  is  due  to  them.    To  pro-.      1795. 
duce  this  effect,  no  precise  form  of  words  have  been  fixed, 


and,  therefore,  whether  children  have  a /u*  creditif  or  a  c=^j^*»"» 
mere  spes  successionis^  is  always  a  question  of  construction 


«. 


turning  upon  the  intention  of  the  contracting  parties.  If  mackbhem's 
from  the  deed  the  intention  was  to  confer  ^jus  crediti,  then 
this  must  rule,  and  the  children  are  entitled  to  take  steps 
during  the  father's  life,  and  to  rank  as  creditors  on  his 
estate,  according  to  the  priority  of  their  diligence.  No 
doubt  the  provisions  here  are  made  payable  after  the  death 
of  the  father,  but  this  is  immaterial,  because  it  is  declared 
that  they  shall  bear  interest  from  majority  or  marriage,  and 
whenever  either  of  those  events  happen,  the  provinans  be- 
came due,  and  both  or  one  of  these  events  might  happen 
during  the  father's  life. 

After  hearing  counsel,  it  was 

Ordered  that  the  interlocutors  be  affirmed. 

For  Appellant,  Ro.  Dundas^  Ro,  Cullen,  Geo.  Daniell, 
For  Respondent,  Sir  John  Scottf  William  Tait. 


Respondents. 


Wm.  Chalmers,  Town-Clerk  of  Dundee^ 

John  Peter  Du  RovBRAY  of  London,  f  . 

and  Others,  the  postponed  Creditors  on  r     ™  ' 

the  Estate  of  Redcastle,  .     ) 

Alex.  Ross  and  John  Ooilvib,  for  them- ' 
selves  and  certain  other  Creditors  of 
Roderick  and  Kenneth  Mackenzie  of 
Redcastle,  whoso  debts  were  not  in. 
eluded  in  the  Trust-Disposition  ;  Hec- 
tor Mackenzie,  and  Botd  and  Han- 
mah  Mackenzie,  daughters  of  the  said 
Kenneth  Mackenzie  ;  and  John  Mac- 
kenzie, of  the  City  of  Edinburgh,  for 
self  and  on  behoof  of  Others,  the  se- 
cond and  subsequent  adjudging  Credi- 
tors of  the  said  estate  of  Redcastle, 

House  of  Lords,  1st  June  1795. 

Real  Burdsn,  or  Personal  Right  —  Tbust-Riqbt. — A  trust- 
deed  was  granted,  conveying  an  estate,  for  certain  uses,  but  with* 
out  dedaring  these  uses  real  burdens  upon  the  estate.  A  list  of  the 
debts,  and  names  of  the  creditors  for  payment  of  whose  debts  the 
VOL.  ni.  2  E 
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1795.  trust*  deed  was  granted,  was  made  up  and  subscribed  by  tbe 

-  granters,  with  reference  in  the  trust-deed  to  this  list  as  relatire 

CHALMSBs,  thereto,  and  a  direction  that  it  should  be  inserted  in  the  register 

^®*  of  sasinesi  along  with  the  infefhnent  to  follow  thereon,  which  was 

MAcKKcrzfB^s  ^^°®  accordinglj :  Held  that  these  debts  were  not  created  real 

OBBDITOR5.  burdens  on  the  estate. 

Roderick  Mackenzie,  late  of  Redcastle,  became  a  party  to 
his  Bon'a  antenuptial  contract  of  marriage,  whereby  he  dis- 
poned the  estate  of  Redcastle  to  himself  in  liferent,  and  to 
his  said  son,  Kenneth  Mackenzie,  and  his  heirs,  in  fee,  se- 
curing at  same  time,  by  same  deed,  a  jointure  of  £200  per 
annum  to  his  wife,  and  granting  to  the  younger  children  a 
provision  of  £2000. 

Kenneth  Mackenzie  took  infeftment  upon  the  warrant  for 
sasine,  and  thereby  vested  himself  with  the  fee  of  the  estate, 
subject  to  his  father's  liferent. 

At  the  time  of  the  marriage,  Roderick  Mackenzie  was  in- 
debted in  considerable  sums,  and  for  several  years  after- 
wards, both  he  and  bis  son  allowed  the  interest  to  run  on 
unpaid,  and  they  also  contracted  several  additional  debt?, 
which  rendered  some  arrangement  of  their  affairs  necessary. 
With  this  view  they  executed  a  trust-deed,  empowering  the 
trustees  to  levy  the  rents  and  proceeds  of  the  estates,  and 
apply  them  in  payment  of  the  interest  duo  upon  the  debts, 
and  the  surplus  divided  betwixt  the  father  and  son ;  there 
was  also  a  power  in  the  trust-deed  to  sell,  if  necessary,  for 
the  payment  of  the  debts  of  both  the  father  and  the  son.  A 
list  of  these  debts  was  made  up  at  the  sametime,  containing 
the  names  of  the  creditors,  the  amount  of  their  debts,  and  a 
docquet  signed  unico  contextu  with  the  trust-deed,  bearing 
a  reference  thereto ;  while  the  trust-deed  contained  a  re- 
ference to  this  signed  list,  and  appointed  the  same  to  be  re- 
corded in  the  register  of  sasines,  along  with  the  infeftment  to 
follow  thereon.  Infeftment  was  so  taken,  the  trustees  en- 
tered on  the  management  of  the  estates,  and  continued  so 
for  several  years,  during  which  several  attempts  were  made 
to  sell  the  estates,  but  ineffectually. 

Roderick  Mackenzie  having  died,  the  trustees  finding  it 
not  easy  to  sell  the  estate  to  the  satisfaction  of  Kenneth 
Mackenzie,  resolved  to  give  up  the  trust;  and  accordingly 
reconveyed  the  estate  in  favour  of  Kenneth  Mackenzie,  in 
terms  of  the  destination  in  the  above  contract  of  marriage. 
That  the  creditors  might  not  suffer  by  their  relinquishing 
the  trust,  they  granted  this  reconveyance  under  burden  of 
these  several  debts. 
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It  was  meant  and  understood  that  Kenneth  Mackenzie       1795. 
woald  take  in'feftment  on  this  reconvejance,  in  order  to  ren-    


« 


der  these  debts  real  hardens  upon  the  estate,  so  as  to  ge«cHALMBB8,&c. 
cure  them  a  preference  against  all  subsequent  contractions,  u agke'nzib*0 
But  Mr.  Mackenzie  did  not  takQ  infeftment  under  this  re-   cbbditors. 
conveyance,  so  that  the  title  to  the  estate  in  his  person  re- 
mained on  the  footing  of  the  contract  of  marriage. 

The  creditors  thereafter  began  to  adjudge  the  estate,  and 
a  judicial  sale  was  afterwards  brought,  under  which  the 
estate  was  sold,  and  brought  £25,000,  a  price  considerably 
short  of  paying  the  creditors  their  full  debt. 

In  the  ranking  of  the  creditors,  the  common  agent  pro- 
posed to  prefer  the  creditors  whose  debts  were  specified  in 
the  list  relative  to  the  trust-deed  over  the  other  creditors 
not  therein  included.  The  objections  embraced  in  the  pre- 
vious appeal  as  to  the  children's  provisions,  and  the  objec- 
tion to  the  whole  adjudications  led,  except  the  first,  were 
stated. 

The  objection  stated  to  the  trust*deed  creditors,  was  as 
follows:  **  That  by  the  conception  of  the  trust-deed,  the  debts 
^'  in  question  had  not  been  rendered  real  burdens  upon  the 

estate ;  that,  therefore,  and  as  the  trustees  had  given  up 

the  trust,  and  allowed  the  judicial  sale  to  proceed,  the 
"  creditors  could  derive  no  preference  in  virtue  of  that  deed, 
"  but  ought  to  be  ranked  upon  the  grounds  of  debt  and 
**  diligences  produced  for  them  respectively,  according  to 
"  the  ordinary  rules  of  law." 

On  report  to  the  whole  Lords,  the  Court  pronounced  this  Jan.  27, 1791. 
interlocutor : — "  In  respect  that  the  debts  were  not  rendered 
*'  real  burdens  on  the  lands  by  the  trust  right,  and  in  respect 
"  that  the  trust  right  has  been  given  up  and  abandoned, 
"  they  refuse  the  desire  of  the  petition,  and  adhere  to  the 
"  interlocutor  of  the  Lord  Ordinary."  On  second  petition  Feb.  15,1791. 
the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was 
brought. 

Pleaded  for  the  Appellants. — It  is  quite  clear  that  a  pro- 
per heritable  security  may  be  created  in  the  form  of  a  trust- 
deed.  A  debtor  may  dispone  his  estate  to  one  creditor, 
with  power  to  sell  the  estate  in  satisfaction  of  his  debt.  In 
like  manner,  he  may  dispone  his  estate  to  all  his  creditors, 
in  the  same  terms  and  for  the  same  purpose ;  and  when  such 
security  is  completed  by  infeftment,  the  whole  debts  due  to 
the  creditors,  in  whose  favour  it  is  granted,  will  of  course  be 
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1795.       effectaally  secured  upon  the  lands.     Bat  where  the  credi< 
tors  are  numerous,  it  is  troublesome  to  give  a  security  in  these 


CHALHKR8,  &c.  |;Qf QQg .  and,  for  that  reason,  it  is  common  to  convey  the 
mackknzib's  estate  to  trustees,  with  power  to  act  for  the  whole  creditors, 
CREDITORS,  and  to  sell  the  estate,  and  apply  the  price  in  payment  of  the 
particular  debts  specified  in  the  disposition,  and  infeftment 
following  upon  it.  By  such  a  deed,  the  debts  are  as  com* 
pletely  and  as  effectually  rendered  a  rea]  burden  upon  the 
estate  as  when  it  conveyed  to  one  creditor  or  to  all  the  ere* 
ditors  nominatim  in  security  of  the  debts  due  to  them. 
Effik.  B.  2,  *^  Where  a  debtor/'  says  Mr.  Erskine,  "  conveys  a  land 
1 2, 1 15.  «  estate  to  his  creditors,  for  their  security  of  payment,  such 
**  conveyance  makes  the  debts  due  to  them  heritable,  though 
**  they  had  been  orginally  moveable,  since  they  are  by  that 
**  deed  secured  over  the  debtor's  heritage;  and  the  law  is  the 
''  same,  though  the  estate  should  be  conveyed  to  a  trustee  for 
"  behoof  of  the  creditors ;  for  the  trustee  being  only  a  name, 
"  the  trust-deed  is  considered  in  the  same  light  as  if  it  were 
**  granted  to  the  creditors  themselves."  And  it  being  thus  un- 
questionable that  a  real  security  may  be  created  in  the  form 
of  a  trust-deed,  the  point  to  be  considered  is.  Whether  such 
was  truly  the  object,  the  nature,  and  the  effect,  of  the  deed 
in  question  ?  It  is  apparent  from  every  clause  in  the  deed 
that  such  was  the  object  of  it,  and  the  intention  of  parties. 
It  is  granted  for  the  payment  of  these, "  conform  to  a  list  sub- 
scribed by  the  granters^'''  and  that  list  is  appointed  to  be  re- 
gistered, which  was  done  accordingly,  and  all  acted  on  the 
faith  that  these  creditors  were  preferable. 

Plectded  for  the  Respondents. — According  to  the  law  of 
Scotland,  a  real  lien  or  burden,  in  security  of  the  payment 
of  any  debt  or  sum  of  money,  may  be  created  upon  lands, 
or  other  heritable  estate,  by  deed  of  disposition,  granted 
either  directly  in  favour  of  the  creditor  himself,  or  in  fayour 
of  a  third  party,  burdened  with  the  payment  of  a  sum  of 
money  due  to  that  creditor.  When  intended  to  be  created 
in  this  form,  it  is  requisite  that  the  dispositive  clause  of  the 
deed  shall  expressly  bear  that  the  lands  are  disponed  with 
and  under  the  burden  of  the  particular  debt ;  the  creditor* 
and  the  amount  of  the  debt  must  be  particularly  specified  ; 
and,  lastly,  the  instrument  of  sasine  taken  upon  the  deed, 
must,  in  like  manner,  express  the  burden.  The  saaine,  when 
duly  recorded  in  the  proper  register,  completes  the  right 
and  the  burden. 
According  to  the  same  law,  a  deed,  conveying  a  landed 
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estate,  may  be  conceived  in  such  manner  as  to  create  a  per-        1705. 

sonal  obligation  upon  the  disponee  to  make  payment  of  a    

debt' mentioned  to  a  creditor  named,  but  not  to  create  any  "^"^'"»  ^^' 
real  burden  upon  the  lands  disponed  in  favour  of  that  credi-  maktin,  &c. 
tor ;  and  that  is  precisely  the  situation  which,  by  the  con- 
ception of  the  trust-deed  in  question,  these  creditors,  men- 
tioned in  the  list,  are  placed.    No  more  is  imported  than  a 
simple  declaration  that  the  receiver  shall  be  bound  to  make 
the  payment,  or  that  the  deed  is  granted  for  the  purpose  of 
such  payment.    And  it  adds  nothing  to  the  force  of  the 
right,  though  this  clause  be  inserted  in  the  sasine,  and  appear 
upon  the  record.    No  real  burden  has  therefore  been  creat- 
ed, and  nothing  but  a  personal  obligation  on  the  trustees  to 
execute  the  purposes  therein  set  forth  appears. 
After  hearing  counsel  for  five  days,  it  was 
Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellants,   TFm.  Adam^   Thoa,  Macdonald, 
For  Respondents,  Sir  J.  Scott^  Wm.  TaiL 


Thouab  Martin  and  Attorney,  •        Appellants. 

Jamkb  Martin,  Richard  Stone,  and  J.  Footb,  Respondents, 

House  of  Lords,  17th  June  1795. 

Abjudication — Hbritablb  or  Movbablb — Approbate  and  Re- 
probate— Foreign  Will — Hqholooation. — A  party  domiciled 
in  England,  executed  a  will  in  the  English  form,  leaving  only  a 
liferent  of  part  of  his  estate  to  his  heir  at  law,  bis  eldest  son,  re- 
mainder to  other  heirs.  The  residue  of  his  real  estate,  '^  not  hy 
him  otherwise  disposed  of*^  he  bequeathed  to  his  three  younger 
sons,  equally  between  them.  No  special  mention  was  made  of 
three  several  honds  doe  by  the  York  Buildings  Co.,  upon  which 
adjadications  had  been  led  against  their  estates  in  Scotland.  After 
enjoying  his  liferent  under  this  will  for  sixteen  years,  the  eldest  son 
raised  a  declarator,  and  claimed  the  bonds  as  heritable  estate,  which 
an  English  will  could  not  carry.  Held,  that  as  he  had  taken 
benefit  so  long  under  his  father  s  will,  he  could  not  now  reprobate 
the  same. 

The  appellant's  father,  Joseph  Martin,  died  worth  £100,000, 
consisting  of  real  and  personal  estate  in  England,  where  he 
was  domiciled.  He  had  four  sons,  of  whom  the  appellant  was 
the  eldest,  but  having  incurred  his  father's  displeasure,  he, 
by  his  father's  will,  was  only  provided  with  a  liferent  of  the 
surplus  rents,  payable  out  of  his  father's  estate  of  Cheshunt, 
remainder  in  tail  male  to  the  use  of  his  son  or  sons  of  his 
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1 795.        bod  jy  if  any,  whom  failing,  to  the  use  of  the  testator's  second 
son,  Joseph  Martin,  and  his  assigns,  during  his  life,  remainder 

"^*'^'        *®  *h®  ^•^  ^^  ^^^  firs*  ^^^  other  sons  of  his  body,  and  so  on  to 

MABTiif,  &c  the  testator's  other  sons.  *'  The  rest  and  residue  of  his  real 
"  and  personal  estate,  not  by  him  otherwise  disposed  of,"  he 
bequeathed  to  his  three  younger  sons,  Joseph,  Charles,  and 
George,  equally  between  them,  share  and  share  alike. 

Part  of  the  deceased  Joseph  Martin's  property  con- 
sisted of  three  bonds  by  the  York  Buildings  Co.  for  £500 
each,  due  to  his  own  father,  Thomas  Martin,  upon  which 
decree  of  adjudication  had  been  obtained  against  the 
Company's  estates  in  Scotland,  in  Joseph  Martin  and  John 
Parker's  names,  qua  executors  of  Thomas  Martin's  will. 
The  adjudication  debt  not  having  been  specially  men** 
tioned  in  the  will  of  Joseph  Martin,  the  question  was,  Whe- 
ther it  was  carried  by  the  will  ?  The  debt  had  accumulated  to 

July  24, 1766.  £4059,  as  at  this  date,  and  fell  to  be  paid,  but  a  title  through 
the  appellant  as  heir  at  law  being  demanded,  he  refused,  but 
afterwards  granted  a  deed  of  release,  upon  the  understanding 
that  he  had  no  right  to  the  debt  contained  in  the  adjudica- 
In  1790.  tion.  Sometime  thereafter  he  raised  the  present  reduction 
and  declarator,  to  have  the  deed  of  release  set  aside,  and 
to  have  it  found  and  declared,  that  he  had  best  right,  as  heir 
at  law  of  his  father,  to  the  debt  in  the  adjudication,  the  same 
being  heritable  in  its  nature,  and  descending  to  the  heir  at  law. 
On  the  following  grounds,  1st,  Assuming  the  will  was  broad 
enough  to  carry  the  adjudications  as  real  estate,  yet,  by  the 
law  of  Scotland,  a  will  in  the  English  form  is  ineffectual  to 
carry  heritable  estate  in  Scotland,  and  the  adjudications 
being  heritable  property,  could  not  be  so  carried.  2d,  That 
the  adjudication  was  not  included  in  the  will,  and  there- 
fore, in  the  situation  of  real  estate,  of  which  the  testator 
had  made  no  disposition. 

In  answer,  the  respondents  pleaded  the  assignment  and 
release  as  a  bar  to  the  reduction,  and  further,  contended 
that  the  adjudication  in  question,  supposing  it  real  estate, 
came  within  the  intendment  of  the  will  of  Joseph  Martin, 
and  the  appellant  having  received  his  annuity  under  the  will 
of  his  father  for  sixteen  years,  had  barred  the  claim  by 

Dec.  13, 1792.  homologation.     Further,  that  the  debt  was  not  heritable  in 
Joseph. 

The  Lord  Ordinary  found,  "  That  the  words  of  the  will  are 
*^  sufficiently  broad  to  comprehend  the  adjudication  in  qnes- 
'*  tion,  and  although  that  will  does  not  contain  words  soffi- 
"  cient  to  convey  feudal  property  by  the  law  of  Scotland, 
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'*  and  that  it  is  not  authenticated  in  terms  of  the  statute        1795. 
*'  1681,  yet,  in  respect  Thomas  Martin,  the  pursuer,  has 


••  taken  benefit  under  the  said  will,  finds  that  he  is  not  en-  *^*''™i  ^^' 

*'  titled  to  approbate  and  reprobate  the  same  deed,  but  that  mibtin,  &c. 

'^  he  is  bound  to  implement  the  same  in  favour  of  the  trus- 

*'  tees ;  and  of  consequence  finds,  that  the  deed  of  assign- 

**  ment  and  indentures  of  release,  now  under  challenge, 

*^  were  not  deeds  done  to  his  prejudice,  nothing  more  being 

''  there  done  than  what  the  trustees  could  have  done  inde- 

*^  pendent  of  him  by  an  adjudication  in  implement."     On 

representation  against  this  interlocutor,  to  the  effect  of  ob^ 

taining  leave  to  reprobate  the  will^  the  Lord  Ordinary,  of 

this  date,  pronounced  this  interlocutor, — ''  In  respect  the  Jan.  24, 1793. 

"  pursuer  has  taken  benefit  under  his  father^s  will  for  the 

*'  space  of  sixteen  years,  finds  he  is  not  entitled  to  repro- 

*<  bate  the  said  will." 

On  two  several  reclaiming  petitions,  the  Court  adhered.*  Dec.  18  1793. 

Against    these   interlocutors    the    present    appeal   was  Mar.  4, 1794. 
brought. 

Pleaded  for  the  Appellants. — Consent  in  every  transaction 
is  of  the  essence  of  the  contract,  and  whenever  any  of  the 
parties  act  under  a  mistake  in  regard  to  the  subject  matter 
of  the  contract,  there  can  be  no  consent,  and  the  contract 
is  not  binding ;  such  mistakes  being  errors  in  mbatantialibus, 
Toid  the  contract.  The  error  here  was  on  both  sides,  for  the  re- 
spondents, who  were  executors  under  his  father's  will,  had  no 
interest  in  the  adjudication  in  question ;  but,  conceiving  that 
it  was  carried  by  the  will,  applied  to  the  appellant  to  execute 
the  deed  of  release  sought  to  be  reduced.  Under  the  same 
belief  that  the  will  carried  the  adjudications,  the  appellant 


*  Opinions  of  Judges  : 

Lord  President  Campbell. — ^'  This  is  a  question  of  homologa- 
tion."   (See  former  notes). 

Lord  Eskgrovb. — "  I  am  for  altering." 

Lord  Swinton. — '^  Of  the  same  opinion." 

Lord  President. — *^  I  am  for  altering  upon  the  point  decided. 
But  I  doubt  whether  it  was  heritable  in  Joseph  Martin's  person." 

Lord  Justice  Clerk. — '*•  It  was  clearly  heritable.  The  trutees 
held  it  for  him;  and  it  would  have  been  against  their  duty  to  turn  it 
into  money,  if  there  was  money  sufficient  to  pay  the  debts  and  lega- 
cies.   They  fell  to  convey  the  subject  itself." 

The  Court  adhered  to  former  judgment. — Vide  President  Camp- 
bell's Session  Papers,  vol.  73* 
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1795.       signed  that  deedySO  that  there  is  error  here  in  the  very  subject 
matter  of  the  transaction,  and  therefore  that  deed  ought  to 


— — _^  —  —  — — ,  —  _-  — —  _  _  —  _  — ^ —  — 

MABTiK,  &c.  ^^  g^^  ^j^j^     2d,  Real  or  heritable  property  in  Scotland, 

MARTIN,  &c.  not  passing  by  a  will,  it  makes  no  difference  whether  it  is  the 
will  of  a  Scotsman  residing  abroad,  or  of  an  Englishman  do- 
miciled in  England,  having  real  property  in  Scotland,  and 
there  being  no  conveyance  of  the  adjudication,  the  property 
thereof  belongs  to  the  appellant,  as  heir  at  law,  which  he  is 
entitled  to  take,  over  and  above  the  annuity  bequeathed  to 
him  by  his  father ;  or,  at  least,  he  is  entitled  to  his  election, 
and  to  take  either  the  one  or  other. 

Pleaded/or  the  Respandents.-^The  adjudication  in  ques- 
tion was  led  by  Joseph  Martin  and  John  Parker,  qua  exe- 
cutors of  Thomas  Martin  of  Clapham,  and  not  by  Joseph 
Martin  in  his  individual  capacity.  It  could  not,  therefore, 
be  heritable  property  in  him.  He  had  merely  a  personal 
claim  to  have  the  benefit  of  the  trust,  and  that  person- 
al claim  was  transmitted  to  his  executors  by  his  will. 
2d,  But  supposing  the  adjudication  to  have  been  heritable, 
the  words  of  Joseph  Martin's  will  were  sufficient  to  carry 
that  and  every  species  of  estate  belonging  to  him;  and 
therefore,  as  the  adjudication  debt,  if  situated  in  England, 
would  undoubtedly  have  been  carried  by  the  will  as  real 
property,  the  appellant  cannot  take  benefit  from  and  under 
that  will,  and  at  sametime  claim  tho  Scottish  heritage,  be- 
cause that  would  bo  to  approbate  and  reprobate  the  same 
deed.  He  has  already  made  his  election,  by  accepting  the 
annuity  under  the  will,  and  now  it  was  impossible  for  him 
to  plead  ignorance  of  his  rights,  or  the  nature  of  the  deed 
of  release,  the  deed  itself  informed  him.  The  case  laid  be- 
fore English  counsel  informed  him  of  this  right,  and  that  he 
could  not  claim  both  under  and  against  the  will.  In  these 
circumstances  he  executes  the  deed  of  release.  After  this, 
and  after  an  election  so  deliberately  made,  confirmed  by  so 
many  unequivocal  acts,  and  adhered  to  for  sixteen  years, 
tho  appellant  cannot  now  open  up  the  whole  transaction. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 

For  Appellants,  Wtn.  Adaniy  Wm.  Tait. 
For  Respondents,  Sir  John  Scott,  W.  Grant. 

Note. — Unreported  \n  Court  of  Session. 
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1705. 

FRAZBB 

The  Hon.  Archibald  Frazer,  .  .      Appellant;  «. 

His  Majesty's  Advocate,  on  behalf  of  the  1  f '  "^  "7" 

Public ;  and  j 

Simon  Frazer,  Esq.,  and  Others,  as  trus-  .  Respondents. 

tees  of  the  estates  of  the  late  Major 

General  Frazer, 

House  of  Lords,  23d  Nov.  1795. 

Entail — Feb  ob  Lifebent — Competency  of  Appeal. — Circuni- 
stanoes  in  which,  by  the  terms  of  a  destination  in  an  entail,  with 
certain  powers  reaerred,  that  the  entailer  still  held  the  fee  simple 
of  the  estate,  and  on  his  attainder  was  forfeited  to  the  crown.  An 
appeal  having  been  brought  against  this  judgment  of  the  Court  of 
Session,  and  having  been  afterwards  withdrawn,  and  the  judg- 
ment affirmed,  a  second  appeal  of  the  same  judgment  was  brought, 
more  than  thirty  years  thereafter.  Held,  that  this  appeal  was  in- 
competent, both  under  the  vesting  act,  and  also  under  the  orders 
of  the  House  of  Lords,  of  25th  March  1725,  making  appeals  in- 
competent after  the  lapse  of  five  years. 

Simon  Lord  Lovat  was  attainted  for  high  treason,  and 
his  estates  forfeited  to  the  crown  in  1747. 

He  had  three  sons,  Simon,  afterwards  General  Frazer, 
Alexander  and  Archibald,  the  appellant.  His  eldest  son 
Simon  was  also  attainted.  Alexander  afterwards  died.  But 
Simon  Frazer,  the  son,  having  many  years  thereafter,  on  the 
outbreak  of  the  war  in  America,  formed  the  plan  of  raising 
from  among  his  clan  a  regiment  of  Highlanders  for  the  ser- 
vice of  the  government,  he  went  to  Canada,  and  performed 
such  important  services  for  the  government,  as  soon  to  raise 
him  to  the  rank  of  General. 

His  father,  the  attainted  Lord,  previous  to  his  forfeiture, 
had  executed  a  deed  of  entail,  whereby  he  disponed  bis  1741. 
estates  to  his  eldest  son,  Simon,  stiled  Master  of  Lovat,  and 
the  heirs  male  of  his  body ;  whom  failing,  to  Alexander 
Frazer,  his  second  son,  and  the  heirs  male  of  his  body ; 
whom  failing,  to  Archibald  Frazer  (the  appellant),  his  third 
son,  and  the  heirs  male  of  his  body,  &c.  He  reserved  to 
himself  **  full  power  and  liberty  of  administration  and  intro- 
'*  mission  over  the  whole  estate  during  my  life,  and  to  con- 
'^  tract  debt,  and  grant  security  therefor,  real  and  personal, 
**  and  to  grant  feu  rights  and  wadset  rights  of  the  same. 
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1795.       «  i^Qd  tacks  long  or  short,  and  to  make  such  appointments 

■    '  •*  regarding  the  rents  falling  due,  even  after  my  death,  for 

y         **  the  payment  of  my  debts,  as  I  shall  think  fit,  and  to  be 

HIS  xAJE8TT*s  *<  solo  factor  and  curator  to  the  heirs  of  tailzie  above  men- 

▲ovoGATs,&c.  <c  tioned,  during  my  life,  in  the  means  and  estate  belonging 
"  to  me,  in  virtue  hereof/' 

In  1749  the  appellant's  eldest  brother,  being  then  attainted, 
and  Alexander  dead,  the  appellant  lodged  a  claim,  which  was 
entered  in  the  Court  of  Session,  praying,  **  That  the  life- 
*^  rent,  and  other  powers  reserved  to  the  said  Simon,  Lord 
<^  Frazer,  did  determine  and  expire  by  his  death  ;  and  that 
'*  their  Lordships  would  find  that  no  greater  estate  than  an 
*^  estate  for  the  life  of  the  said  Simon  Frazer,  Esq.,  elder 
**  brother  of  the  claimant,  was  vested  in  his  Majesty  by  the 
**  attainder  of  the  said  Simon  Frazer." 
After  hearing  counsel  argue  the  case,  the  Court,  of  thiB 

Nov.  21, 1750.  date,  pronounced  this  interlocutor: — '^The  Lords  having  con- 
'*  sidered  the  claim  given  in  for  Alexander  (since  dead)  and 
*'  Archibald  Frazers,  to  the  estate  of  Lovat,  with  the  an- 
"  swers  for  his  Majesty^s  Advocate  on  behalf  of  the  crown, 
^'  they  find  the  real  feudal  right  to  the  estate  being  in  the 
^*  person  of  Simon  Lord  Lovat,  and  the  vassal  to  the  crown 
^*  therein  at  the  time  of  his  treason  and  attainder,  and  not- 
**  withstanding  of  the  personal  right  made  to  Simon  Frazer, 
<*  the  son,  full  powers  were  reserved  to  Simon  the  father  to 
'*  charge  the  estate  with  debt  at  pleasure,  to  alienate  the 
'*  same  by  granting  feu  rights  and  wadsets  of  the  whole,  or 
**  part  thereof,  as  he  thought  fit,  and  to  uplift  the  rents,  and 
'*  to  apply  the  same  to  what  uses  he  thought  proper,  during 
*'  his  life,  without  being  accountable ;  that  the  infeftment  of 
«<  property  did  remain  in  him  for  all  these  ends  and  pur- 
**  poses ;  and  that  the  real  and  substantial  estate  of  fee  and 
**  inheritance,  did  continue  and  subsist  in  the  said  Simon 
'*  Lord  Lovat,  therefore  was  forfeited  for  his  treason,  and  is 
**  by  his  attainder  forfeited  accordingly,  and  therefore  dis- 
'*  misses  the  claim.'^ 
From  this  judgment  an  appeal  was  taken  to  the  House  of 

Not.  26, 1751.  Lords,  but  the  parties  having  petitioned  the  House  to  with* 
draw  it,  the  appeal  was  dismissed. 

General  Simon  Frazer  having  returned  to  this  country 
from  America,  stood  so  high  in  the  favour  of  tbe  govern- 
ment, that,  on  presenting  his  petition,  claiming  the  estates 
of  Lovat,  his  Majesty  was  pleased  to  grant  the.  same,  as 
freely  and  fully  as  they  had  been  vested  in  the  late  Lord 
Lovat,  previous  to  his  attainder. 


VRAZBE 
V, 
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It  was  stated  by  the  appellant,  that  by  the  above  entail,       1^^^* 
General  Frazer^s  interest  could  only  extend  to  a  liferent. 
Bat  the  General  contended  that  the  fall  fee  of  the  estate 
had  been  vested  in  him  by  the  conception  of  the  entail.         hm  majb§tt's 

General  Frazer  conveyed  the  estates  in  trust  to  the  re*  ^^^^^^'^  » 
spondents,  his  trustees,  for  certain  purposes,  and  having 
died  without  altering  the  said  conveyance,  the  respondents, 
since  his  death,  have  been  in  possession,  executing  the 
trusts  committed  to  them. 

The  appellant  in  1784,  thought  proper  again  to  appeal 
from  the  said  decree  of  the  Court  of  Session,  of  2 1st  Nov. 
1750. 

Pleaded  for  the  Appellant. — The  trustees  of  General  Frazer 
can  have  no  right  but  in  consequence  of  the  act  of  parlia* 
ment,  vesting  theestateof  Lovatin  General  Frazer,  and  as  that 
act  expressly  saves  the  right  that  was  in  the  appellant,  the 
right  of  the  trustees  cannot  overrule  that  act.  2.  If  the  ob- 
jection to  the  competency  of  this  appeal  be  well  founded,  it 
isju8  tertii  to  General  Frazer's  trustees  to  state  it.  They 
are  third  parties,  who  have  no  right  or  interest  in  the  de- 
cree, or  in  the  appeal  from  it ;  the  objection  was  only  com- 
petent to  his  Majesty's  Advocate,  as  he  was  the  only  party 
to  the  suit  in  the  Court  of  Session,  and  it  was  the  crown 
only  that  was  interested  in  the  finality  of  the  judgment, 
after  a  certain  limited  time.  But  even  supposing  that  there 
were  some  grounds  for  the  objection,  it  ought  not  to  bar  the 
present  appeaL  The  appellant,  at  the  time  of  the  former 
appeal,  was  a  minor.  He  was,  besides,  non  valens  agere  cum 
tffectu.  He  knew  nothing  of  the  former  appeal,  and  there- 
fore ought  to  be  restored  thereagainst. 

Pleaded  for  the  Respondents. — The  decree  of  the  Court 
of  Session  was  affirmed  by  your  Lordships,  upon  appeal  regu- 
larly entered  as  far  back  as  the  year  1 751.  Even  if  that 
proceeding  could  be  got  over,  still  the  present  appeal  would 
be  barred  by  the  act  of  his  late  Majesty,  whereby  the  de- 
crees of  the  Court  of  Session  are  declared  to  be  final  and 
binding  upon  all  parties  concerned,  after  the  elapse  of  thirty 
days  without  any  appeal  being  taken.  Instead  of  thirty  days, 
more  than  thirty  years  have  elapsed  in  the  present  case. 
The  appeal  is  farther  barred  by  your  Lordships'  standing 
order  of  ^  25th  March  1725,  whereby  no  appeal  can  be  re- 
ceived after  five  years  from  the  date  of  the  decree.  2.  Be- 
sides, the  fee  and  inheritance  of  the  estate  were  in  the  late 
Lord  Lovat,  and,  in  this  state,  became  forfeited  to  the  crown. 


OOBDON 
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1796.       The  grant  to  General  Frazer  waa  of  that  estate,  as  so  vested 
in  the  crown,  as  fully  and  freely  as  if  it  had  been  in  Lord 
Lovaty  and  therefore  the  appellant  has  no  right  to  challenge 
DoncLAfl,     the  conveyance  of  General  Frazer  to  the  trustees. 
HBBON  &  CO.      After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
that  the  interlocutor  therein  complained  of  be  affirmed. 

For  Appellant,  W.  Grant,  R,  Mcintosh. 
For  Respondents,  W.  Adam. 


( Fac.  CoL) 
Alex.  Gordon  of  Culrenan,  Esq.,  .  Appellant ; 

Douglas,  Hbron  &  Co.,  Bankers,  Ayr,  and)     jUgnondmu 
George  Home,  their  Factor,        .        .    )       ^^ 

House  of  Lords,  24th  Dec.  1795. 

Partnership — Dissolution  of  —  Title  to  Sub. — ^The  Douglas, 
Heron  &  Co.  Banking  Company  stopped  payment,  and  having 
resolved  to  wind  up  the  concern,  they,  in  conformity  with  an 
article  in  their  contract,  held  a  general  meeting  of  the  Company, 
and  appointed  a  committee  with  full  powers  to  wind  up  the  con- 
cern, and  authorized  the  committee,  or  their  quorum,  to  do  so.  The 
quorum  of  the  committee,  by  commission,  delegated  their  powers 
on  George  Home.  It  was  found  that  a  large  deficiency  required 
to  be  made  up  by  the  individual  partners  in  proportion  to  their 
shares.  The  appellant,  as  a  partner,  refused  to  pay  his  share, 
and  action  being  raised,  in  name  of  Douglas,  Heron  &  Co.,  late 
bankers  in  Ayr,  and  G«orge  Home,  Esq-,  their  factor  and  mana- 
ger ;  and  objection  being  stated  to  this  title  to  sue,  on  the  ground 
that  action  was  not  competent  in  the  Company's  social  name, 
without  also  naming  the  individual  partners,  the  Company  being 
dissolved  :  Held,  that  every  copartnery  must  from  its  nature  sub- 
sist after  its  dissolution  to  the  effect  of  winding  up  its  aflairs, 
supposing  there  were  no  provision  in  the  contract  to  this  effect ; 
but,  in  the  present  case,  there  was  in  the  contract  a  special  provi- 
sion  for  this  purpose,  and  therefore  that  the  title  to  sue  was  un- 
exceptionable. 

The  appellant  was  a  partner,  holding  two  shares  of  £500 
each,  in  Douglas,  Heron  &  Co/s  banking  concern.  The 
Company  proving  unfortunate  in  business,  was  obliged  to 
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stop  payment,  and  finally  resolve  to  wind  up  the  concern  in        1795. 
August  1733,  which  resolution  was  fixed  on  at  a  general  '• 

meeting  of  the  Company,  they  appointing  a  committee,  with      ^^^^^^ 
full  powers  to  them  or  their  quorum.    The  quorum  of  this    doctolas, 
committee,  by  a  commission  signed  by  them,  delegated  their  hbrom  &  co. 
powers  for  this  purpose  on  the  respondent,  George  Home. 

The  debts  of  the  Company  being  ascertained,  a  large  de- 
ficiency fell  to  be  made  up  by  the  shareholders,  amounting 
to  £2200  per  share,  and  the  appellant  being  called  on  to 
pay  the  deficiency  on  his  shares,  refused,  the  consequence 
was,  that  the  respondents  raised  an  action  for  payment  in  June  229  1789. 
name  of  *'  Douglas,  Heron  &  Company,  late  bankers  in 
'*  Ayr,  and  George  Home,  Esq.  of  Branxton,  their  factor  uid 
"  manager,  conform  to  factory  and  commission,  granted  oy 
"  a  quorum  of  the  committee  named  for  winding  up  the 
"  aiTairs  of  the  said  Company,  bearing  date  13th  and  14th 
''  August,  3d  September  1773,  and  12th  July  1774 ;"  and 
concluding  that  he  should    be  decerned   <*to  make  pay- 
**  ment  to  the  said  Messrs.  Douglas,  Heron  &  Co.,  and  to  the 
*'  said  George  Home,  their  factor  and  manager,  pursuers,  of 
"  the  above-mentioned  sum  of  £4400  Sterling,  as  his  propor- 
**  tioQ  of  the  present  deficiency  in  the  funds  of  the  Company 
**  and  interest  thereof,  from  and  since  the  term  of  Lammas 
'*  1788  years,  until  payment." 

The  defences  stated  to  this  action  were  confined  to  the 
tide  to  sue,  and  preliminary  in  their  nature.  1.  That  as  the 
"  concern  of  Douglas,  Heron  &  Co.,  late  bankers  in  Ayr," 
at  whose  instance  the  suit  was  raised,  was  long  since  and  is 
now  a  dissolved  Company,  action  was  not  competent  in  their 
social  name,  without  the  names  of  the  individual  partners. 
2.  The  addition  of  the  name  of  Mr.  Home,  as  manager  or 
factor,  did  not  mend  the  matter,  because,  although  he  is 
said  to  have  been  appointed  by  a  quorum  of  the  committee 
of  management,  yet  it  did  not  state  that  the  action  proceeded 
at  the  instance  of  that  committee  or  quorum  thereof. 

The  Lord  Ordinary  pronounced  this  interlocutor : — '*  Finds  Dec.  24, 1791 . 
"  that  every  copartnery  must,  from  its  nature,  subsist  after 
^'  it  has  been  dissolved,  or  the  term  for  which  it  was  en- 
"  tered  into  expired,  to  the  effect  of  winding  up  its  affairs, 
**  although  there  were  no  proviso  in  the  contract  constituting 
**  it  for  that  purpose :  Finds,  that  the  contract  in  question 
**  does,  in  the  15t&  Article,  contain  a  special  proviso  for  that 
«<  purpose,  which  has  been  followed  out,  by  naming  persons 
''  as  therein  directed :  Finds,  that  the  powers  and  proceed- 
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1705.       *'  ings  of  the  said  persons  were  recognized  and  approYed  of 

— ^^-    *'  by  the  defender  himself  in  his  proposals,  3d  January  1774, 

ooBDOH      i€  given    « to  the  committee  for  managing  the  affairs    of 

DouoLAB,     "  Douglas,  Heron  &  Co.*  and  in  his  representation  to  the 

BBBON  &  CO.    **  General  Meeting  in  1778.     On  all,  and  each  of  these 
**  grounds,  repels  the  defender's  objections  to  the  title  of  the 

Feb.  14, 1792. «  pursuers  to  insist  in  this  action."     On  representation,  this 

June  16  1792.  interlocutor  was  adhered  to,  and,  on  two  reclaiming  peti- 

July  11, tions,  the  Court  also  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought. 
Pleaded  for  the  Appellant — Undoubtedly,  the  copartnery 
subsists  to  some  effects  after  its  dissolution,  but  not  to  all 
and  to  eveiy  effect.  In  so  far  as  the  joint  and  separate  ob- 
ligation of  the  partners  are  concerned  to  discharge  partner- 
ship, engagements  to  strangers,  and  their  implied  engage* 
ments  to  one  another,  it  certainly  does  subsist.  But  it  does 
not  subsist  to  the  effect  of  authorizing  a  number  of  partners 
to  bring  an  action  against  their  copartners,  in  the  name  and 
by  assuming  the  style  or  form  of  the  late  copartnership ; 
because  of  the  dissolution,  they,  as  pursuers,  have  no  more 
right  to  assume  the  style  and  firm  of  the  Company  than  the 
defenders  haye  who  are  sued,  and  who  with  themselves  have 
an  equal  right  to  assume  that  style  and  firm.  It  is  quite 
evident,  therefore,  that  an  action  brought  in  the  circumstan- 
ces of  this  case,  ought  to  have  been  by  the  whole  individual 
partners,  alleging  themselves  damnified  by  the  defender'^s 
refusal  to  pay  his  share  of  the  deficiency.  A-nd  it  makes  no 
V  difference  to  this  objection,  whether  the  articles,  in  this  case, 
contain  a  special  provision  for  the  subsistence  of  the  part- 
nership, because  that  clause  cannot  be  construed  to  cover 
a  plain  and  evident  irregularity,  or  mend  a  glaring  defect  in 
the  instance.  Nor  is  the  proviso  in  the  contract  such  as  to 
warrant  this  construction.  It  only,  provides,  that  in  the 
event  of  a  dissolution,  "  proper  persons  should  be  appointed 
**  to  levy  the  whole  debts  due  to  the  Company,  and  to  turn 
"  the  estate  and  effects  into  cash,  and  apply  the  neat  pro- 
''  ceeds  thereof,  in  the  first  place,  to  the  extinction  of  the 
**  debts  due  by  the  Company ;  and  next,  towards  reimbursing 
*^  the  partners  of  the  sums  as  may  have  been  advanced  by 
"  them  for  carrying  on  the  joint  business,  and  the  remainder 
**  to  be  divided  among  all  the  partners  proportionally." 
But  no  power  is  given  to  sue  in  the  form  objected  to,  and 
no  power  given  to  call  for  money  from  partners  beyond  the 
subscribed  stock.     Again,  it  is  equally  aside  from  the  ques- 
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tioo,  to  say,  that  the  appellant  recognized  the  proceedings  of      1795. 
the  committee  of  partners  appointed  to  wind  up  the  affairs,    ■ 


because  they  are  not  the  pursuers  here,  and  the  very  objec-      gohdok 
tion  raised  is,  that  they  are*  not  pursuers.  DonoLAs, 

Flecuied  for  the  Respondents. — That  this  Company  does,  bbrom  &  co. 
and  that  every  other  company  may  subsist,  after  its  dissolu- 
tion, for  the  purpose  of  winding  up  its  affairs,  and  that  they 
may  act  in  all  respects  as  a  company,  whether  in  carrying 
on  actions  or  otherwise,  is  a  point  admitted  by  the  appellant. 
Under  the  term  winding  up  its  affairs,  is  necessarily  implied, 
the  power  to  bring  actions,  if  necessary,  for  that  purpose, 
just  in  the  same  manner  as  if  no  dissolution  existed.  This 
being  a  point  of  settled  law,  it  is  further  strengthened  by 
the  proviso  in  the  contract  in  question,  which  makes  the  com- 
pany to  subsist  after  its  dissolution,  inter  alia  "  to  compel 
^*  any  partner  to  contribute  more  to  the  company's  stock 
**  than  the  precise  sum  by  him  originally  subscribed  for." 
The  exception  to  the  instance,  in  sofar  as  brought  in  the  de- 
scriptive name  or  style  of  the  firm,  is  therefore  groundless. 
The  Company  has  always**  been  recognized  by  this  style,  in 
the  copartnery,  in  acts  of  Parliament,  and  by  its  own  practice 
in  pursuing  otherwise,  all  of  which  the  appellant  has  homolo- 
gated, so  as  to  bar  him  now  from  stating  the  objection.  He 
says,  that  all  the  individual  members  ought  to  have  joined 
in  the  instance ;  but  all  are,  in  point  of  fact,  joined  in  the 
action  under  the  social  firm,  and  it  is  therefore  imma- 
terial which  way  they  appear,  whether  enumerated  or 
otherwise.  Nor  is  it  any  answer  to  this  to  say,  that  a  cor- 
poration only  can  have  such  a  privilege  of  so  pursuing  in 
its  corporate  name ;  because  this  case  is  different — to  sue  in 
a  corporate  name  is  to  sue  as  a  body  politic ;  but  it  does  not 
follow  that  the  rules  applicable  to  such  bodies  are  to  be  ap- 
plied to  a  mercantile  company,  which  is  united  for  a  dif- 
ferent object.  Here  the  general  meeting  of  partners  autho- 
rised certain  things  to  be  done  for  the  purpose  of  winding  up. 
In  doing  this,  they  necessarily  gave  instructions  to  raise  an 
action  at  the  instance  of  the  Company,  and  the  action  being 
so  authorised,  it  can  make  no  difference  whether  the  partners 
be  enumerated,  or  the  social  name  alone  be  used.  But  here, 
in  addition  to  the  style  and  firm  of  the  Company,  there  is 
the  factor  and  manager  authorised  by  the  general  body  of 
creditors. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 


I.XMD8AT 

V. 
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1796.  and  that  the  action  do  proceed  in  the  Court  below  be- 

tween the  appellant  and  respondents.  And  it  is  farther 
ordered,  that  an  account  be  taken  of  all  the  dealings 
KiNLocH,  &c.  and  transactions  of  the  partnership,  and  in  winding  up 

the  affairs  thereof,  in  as  far  as  necessary,  to  ascertain 
the  loss  of  the  concern  generally,  to  which  the  copart- 
ners are  obliged  to  contribute  rateably.  And  also,  what 
sums  haye  been  paid  or  contributed  by  individual  part- 
ners beyond  the  rateable  proportions  of  such  indifi- 
duals,  and  applied  in  diminution  of  the  debts  of  the 
partnership;  and  that  the  appellant  do  pay  what  shall  be 
found  to  be  his  proportion  of  the  balance  of  loss  upon  the 
result  of  such  account,  rateably  with  those  who  had 
paid  their  proportions  in  relief,  proportionably  of  what 
has  been  reasonably  and  properly  paid  or  contributed 
by  any  of  his  copartners  bejond  their  rateable  propor- 
tions of  the  balance,  so  to  be  ascertained  and  applied 
towards  diminution  of  what  the  whole  partners  were 
liable  to  pay.  And  with  these  instructions,  the  cause 
be  remitted  to  the  Court  of  Session  to  proceed  accord- 
ingly. 

For  Appellant,  Sir  •/•  Scott,  Wm.  Grant. 

For  Respondents,  George  Ferguson^  Robert  Dallas. 


David  Lindsay,  General  Disponee  of  Mr^.^ 

Margaret  Balneaves,  his  late  Wifeil  ^  Uani' 
Daughter  of  John  Balneaves  of  Cam-|  '^  ' 
baddie,  ...  .        ) 

Gborob  Einlooh  of  Einloch,  and  Johni  „  . 

Naibn,  et «  «m«ra.  ^  Bespandenf. 

House  of  Lords,  I7th  Feb.  1796. 

ExBcuTRT— TACiruRNiTT. — ^In  a  claim  made  for  a  daughtei's  shaie 
in  the  executiy  of  her  deceased  fother,  thirtj-six  years  after  hia 
death.  Held,  in  the  ciroumstanoes,  that  there  was  no  fiee  exeea* 
tiy,  and  nothing  due  to  her. 

This  was  an  action  raised  by  the  appellant,  at  the  distance 
of  thirty-six  years,  for  his  deceased  wife's  share  of  execatiy 
in  her  father's  estate,  which  after  a  great  deal  of  procedure 
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and  accoonting,  ended  in  the  Court  pronouncing  this  inter-       *^^- 
locutor : — **  Repel  the  objection  to  tho  title  of  the  pursuer,    — 
"  David  Lindsay,  as  to  Margaret  Balneaves*  share  of  the  o. 

**  executry  of  John  Balneaves  of  Cambaddie,  her  father,  but  «iwloch,  &c. 
**  find  no  sufficient  evidence  that  the  said  John  Balneaves  left    ^^    * 
'^  any  free  executry  at  his  death,  and  therefore  assoilzie  the 
*^  defenders  (respondents),  but  find  no  expenses  due.'^ 

On  reclaiming  petition,  the  Court  pronounced  this  inter-  June  8. 

locutor :  **  Find  there  is  nothing  due  to  the  pursuer  (ap- 
'^pellant),  and  adhered." 

Against  these  and  former  interlocutors,  the  present  ap- 
peal was  brought. 

Pleaded  for  the  Appellant. — 1.  The  two  judgments  of  the 
Court,  of  19th  May  and  8th  June  1790,  seem  to  be  at  vari- 
ance with  each  other,  and  to  put  the  determination  of  the 
Court  on  perfectly  different  grounds.     The  first  finds  no 
sufficient  evidence  that  the  said  John  Balneaves  left  any  free 
executry  at  hie  death*    If  your  Lordships  be  of  opinion  that 
the  14,000  merks  due  by  Inch  Murray,  went  to  the  next  of 
kin,  and  not  to  the  heir,  and  that  the  respondents  are  not 
entitled  to  any  allowance  in  name  of  board,  for  the  period 
the  appellant's  wife  lived  with  her  grandmother,  which  two 
facts  form  the  important  part  of  this  cause,  then  it  is  obvious 
that  Mr.  Balneaves  left  a  very  considerable  personal  estate. 
The  last  interlocutor  on  the  8th  June,  finds,  '<  That  there  is 
nothing  due  to  the  appellant."    There  was  nothing  either  in 
the  petition  or  the  previous  procedure,  to  enable  the  Court 
to  assume  this  general  ground^  or  to  go  further  than  the  in- 
terlocutor complainedi  which  only  found  that  there  was  no 
free  executry  left  at  his  death.    2.  The  objection  as  to  the 
delay  in  raising  this  action,  is  ill  founded.    The  appellant's 
wife  was  just  one  year  old  at  her  father's  death,  in  1729. 
It  was  not  till  1750  that  she  was  called  to  maintain  an  ac- 
tion.    At  this  period,  and  until  her  marriage  in  1759,,  she 
resided  with  her  brother,  and  acted  as  his  house-keeper.  It 
was  not  to  be  expected  that  she  would  during  this  period  de- 
mand her  claims  from  her  brother.     It  was  only  when  she 
got  married  that  her  separate  rights  of  fortune  behoved  to  be 
inquired  into,  and  thus  the  taciturnity  in  a  claim  of  succes- 
sion of  this  nature  ought  not  to  be  regarded. 

Pleaded  Jar  the  Jtespondents. — 1.  The  interlocutors  ap- 
pealed from,  were  substantially  right,  and  agreeable  to  law, 
and  to  the  evidence.  The  pursuer's  allegation  was,  That 
Cambaddie,  at  his  death,  was  possessed  of  an  unencumbered 
personal  estate,  amounting  to  £1500  sterling,  to  which  his 

VOL.  111.  2  F 
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1796.       yoanger  children  were  entitled,  exclusive  of  the  eldest  son 
■    and  heir.     On  the  other  hand,  the  defenders  (respondents) 


LINDSAY     maintained,  1st,  That  through  the  lapse  of  time,  the  allega- 
KtNLocH  &c.  ^^^^  ^^  inadmissible ;  2d,  That  the  evidence  referred  to  by 
the  pursuer  (appellant),  so  far  from  establishing  the  facts 
which  were  to  be  proved,  tended  to  show  that  Cambaddie, 
after  his  debts  were  paid,  had  no  personal  estate  to  which 
his  younger  children  were  entitled ;  and  these  welre  the  two 
grounds  on  which  the  judgment  of  the  Court  rested.    2. 
The  objection  on  the  ground  of  taciturnity  is  not  taken  away 
by  the  circumstances  of  the  case.     On  the  contrary,  it  is  pe- 
culiarly applicable  to  questions  with  regard  to  the  distriba- 
tion  of  personal  estate ;  and  cases  have  occurred  where  the 
silence  of  the  party  for  any  considerable  length  of  time,  was 
Tod  V,  Inglis,  ^^^^^  ^^  ^^^  claim.    Thus,  a  widow's  claim  for  the  legal 
2d  Feb.  1770.  share  of  the  moveable  effects  of  her  deceased  husband,  was 
no^"e^"rted  •  disallowed,  after  the  lapse  of  twenty-six  years.     So  also  a 
bat  is  referred  claim  made  by  younger  children  against  their  elder  brother, 
*^*°***®.*'*®®  was  dismissed,  not  having  been  made  until  thirteen  years 
Advocate  v.    after  their  father's  death.    In  the  present  case,  no  less  than 
M'AUain.      thirty-six  years  have  elapsed  before  any  action  had  been 
Crinu^Ciwes    hrought,  or  any  notice  given  to  the  defenders  that  a  claim 
p.  606.  was  to  be  made.    The  daughter's  nonage  is  no  answer,  be- 

smi'^eth  No^'^*^®  this  objection  rests  on  the  silence  of  her  whole  family, 
1783.  Fac.  '  all  of  them  older  than  her,  and  placed  in  different  circum- 
^^^'  stances. 

After  hearing  counsel,  on  the  5th,  8th,  9th,  11th,  and 

12th  days  of  this  instant,  February,  and  due  consideration 

had  of  what  was  offered. 

It  was  ordered  and  adjudged,  that  the  interlocutor  of 

the  8th  June  1790,  complained  of  in  the  appeal,  be 

affirmed,  and  that  the  defenders  be  assoilzied. 

For  Appellant,  Wm,  Adam,  Tho.  Macdonald. 
For  Respondents,  W,  Grants  J,  Buchan  Hepburn, 


Miss  Kathbrinb  Mercer,   eldest  daugh.) 

ter  of  Colonel  Wm.  Mercer,  .        )  ^PP^WoiU  ; 

Sir  John  Ogilvy,  Bart.,  and  Others,  .  ReapandetUs. 

House  of  Lords,  1st  March  1796. 

Deathbed — Sixty  Days  how  Comfutbd — Nomikation  ofHeirw — (1). 
In  a  reduction  of  deeds,  exeeuted  on  deathbed,  by  a  person  who  liTed 
fifty-nine  days  and  two  or  three  hours  thereafter ;  Held,  that  Chenile 
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dies  inceptus  pro  camplelo  hahetur  did  not  applj  to  such  a  case,        1790. 
and  that,  by  Uie  statute  1696,  the  sixty  days,  consisting  of  twenty-     -^— — 
four  hours  each,  behoYed  to  be  complete,  in  order  to  cutoff  the  objeo-      mxrcbe 
tion  of  death  bed.  (2).  One  of  the  deeds  executed  by  the  deceased  the   ogiltt  &c. 
day  previous  to  the  one  sought  to  be  reduced,  contained  no  clauses 
applicable  to  the  disposal  of  heritage;  but  there  was  a  clause,  im« 
porting  that  the  appellant  was  to  succeed  as  heir  in  the  first 
place,  and  evidently  referring  to  some  deed  either  executed, 
or  to  be  executed  to  that  effect.    The  appellant  maintained  that 
the  clause  contained  an  actual  appointment,  or  nomination  of 
her  as  heir,  to  take  before  the  deceased's  other  heirs.    Held,  that 
this  deed  did  not  contain  any  appointment  or  nomination  of  heir 
sufficient  to  cany  the  estate  in  question  to  Miss  K.  Mercer. 

Ur.  Robert  Mercer  of  Lethindy,  was  the  last  of  the  sons 
of  Sir  Lawrence  Mercer  of  Lethindy,  by  his  second  mar- 
riage with  Lady  Kinloch, — ^the  appellant  and  respondents 
were  descendants  of  his  three  daughters  by  his  first  mar- 
riage with  the  heiress  of  Aldie.  The  estate  had  been  for- 
feited by  his  son  Lawrence's  rebellion  in  1745,  but  was 
redeemed  by  his  brother  Charles  by  purchase,  and  had  now, 
by  his  death  without  issue,  descended  as  an  unlimited  fee, 
to  Robert  Mercer,  his  third  son. 

Having  received  a  hurt  in  the  leg  from  a  fall,  which  ex- 
hibited a  very  bad  appearance,  and  showed  some  symptoms 
of  a  tendency  to  mortification,  he,  in  January,  bad  several 
meetings  with  bis  lawyer,  for  the  ^purpose  of  making  the 
settlements  of  his  estate.  He  was  then  confined  to  the 
house,  but  going  about  with  a  stafif;  and  this,  with  a  weak- 
ness, or  complaint  in  his  stomach,  were  the  only  complaints 
Mr.  Mercer  then  had.  In  theso  circumstances,  he  executed 
three  deeds  of  settlement,  namely,  one  on  the  19th  February,  1791. 
conveying  a  farm  to  his  natural  son,  James  Mercer,  con- 
taining a  reference  to  the  settlement  of  the  rest  of  the  estato, 
to  the  effect  of  stating,  that  failing  James  Mercer,  the  farm 
was  to  go  to  his  ''  heirs  of  provision."  On  the  21st  Feb.  — — 
Mr.  Mercer  executed  a  second  deed,  giving  a  life-rent 
of  part  of  his  estate  of  Lethindy  to  his  natural  son,  contain- 
iDg  this  obligation,  "  I  bind  and  oblige  myself,  my  heirs  of 
"  tailzie  and  provision,  and  successors  whatsoever,  to  grant, 
**  subscribe,  and  deliver  all  formal  writs  and  deeds  requisite 
'<  for  establishing  the  foresaid  liferent  provision.  And  I  oblige 
**  myself  and  heirs  succeeding  in  my  estates,  to  warrant,  &c." 
Then  follows  the  clause  in  which  he  nominates  the  appel- 


430  CASES  ON  APPEAL  FROM  SCOTLAND. 

1796.  lant  to  be  his  heir,  to  succeed  to  him  in  the  lands  and  estate, 
—  ■  and  gives  directions  to  her  in  that  character:  "  And  I  do 
veBCBa  tt  hereby  recommend  to  Miss  Katherine  Mercer,  who  is  heir 
oQiLVT,  &c.  *'  first  appointed  to  succeed  to  me^  to  pay  to  Charles  Mercer/' 
&c.,  and  "  recommend  to  her,  and  to  the  other  heirs,  upon 
'*  whom  my  lands  shall  devolve,  still  to  continue  him  in  the 
<*  management  of  my  said  lands  and  estate."  This  deed  con- 
tained no  dispositive  words,  conveying  the  lands  expressly 
to  her.  On  22d  February  1791,  on  Tuesday  at  8  o'clock 
in  the  evening,  he  executed  an  entail  of  his  estate  of  Lethin- 
dy,  in  favour  of  the  appellant^  and  on  23d  March  following, 
executed  a  disposition  of  the  estate  of  Fardle  upon  his  natu- 
ral son.  He  died  on  22d  April  1791,  and  the  respondents 
being  (together  with  the  appellant)  his  heirs  at  law,  raised 
a  reduction  of  those  deeds — the  two  last,  22d  February 
and  23d  March,  being  sought  to  be  reduced  on  the  head  of 
death-bed,  setting  forth,  Ist,  That  before  Mr.  Mercer  exe- 
cuted any  of  these  deeds,  he  had  contracted  the  disease  of 
which  he  died.  2d,  That  he  did  not  live  sixty  days  after 
the  date  of  these  deeds.  A  proof  being  allowed  and  taken, 
the  points  discussed  were,  1.  Whether  Mr.  Mercer,  when 
he  executed  the  deeds  challenged,  had  contracted  the  dis- 
ease of  which  he  afterwards  died  ?  2.  Whether  Mr.  Mercer 
executed  that  deed  on  the  22d  February  1791,  between  seven 
and  eight  o'clock  in  the  evening, and  died  the22d  April  there- 
after, between  10  and  11  o'clock  at  night,  he  had  lived  the 
statutable  period  of  sixty  days,  introduced  by  the  act  of  par- 
liament 1696  ?  3d.  Whether,  in  the  deed  that  was  executed 
on  the  21st  of  February,  there  was  an  institutio  hcertdis  in 
favour  of  the  appellant,  sufficient  to  give  her  the  estate,  if 
it  were  admitted  that  the  subsequent  deed  of  22d  of  Febru- 
ary was  executed  within  sixty  days  of  Mr.  Mercer's  death  ? 
Dec.  I  1792.  '^^^  Lords  found  that "  the  deceased  had,  at  the  date  of  the 
*'  deeds  sought  to  be  reduced,  contracted  the  disease  of  which 
<'  he  afterwards  died,"  and  ordered  memorials  as  to  the  other 
points. 
May  28  &  SO  ^^  ^^^^  ^^^»  ^^^  Lords  *^ sustained  the  objection  to  the  deed 
1793.  '  <<  of  tailzie,  dated  22d  February  1791,  that  the  said  Robert 

"  Mercer  did  not  live  sixty  days  after  the  execution  of  the 
**  deed.  Parties  to  be  further  heard  as  to  the  other  points.* 

*  Opinions  of  Judges : — 

Lord  President  Cahpbell. — '<  Ist  point,  Whether  Mr.  Mercer 
lived  sixty  days  in  the  sense  of  the  act  ? 
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They  finally  repelled  "  the  defences,  as  to  the  deed  2l8t  Feb-        1796. 

**  raary,and  also  as  to  the  deed  23d  February  and  28th  March    • — • 

"  1791,  and  reduced  the  two  latter  deedsy  as  well  as  the      v^^^^^^ 

'*  infeftment  thereon."    (Vide  bottom  note  p.  439).  ooilvt,  &c. 

Dec.  11, 179;$. 

"  Countiog    de    tnomenio    in    tnomenium^    he    lived    fifty-nine 
days   and    some    hours.      Bat    counting    de   die  in  dieWy    and 
holding  the  22d    February    to   be    the    first    day    agreeable  to 
the  rule  laid  down  in   the  English  authorities,  he  lived  fifty-  ViDer.vol.  xx. 
nine    days    complete,    and    part  of  another    day,    for    he    died  P*    26  9,  Sal- 
whUe  the  60th  day  was  current.    Ergo,  he  did  not  Ure  sixty  days  Weld's  Reports, 
as  required  by  the  statute,  unless  we  hold  that  the  commencement 
of  the  sixtieth  day  is  by  construction  of  law  the  same  with  its  being 
complete. 

"  It  is  said  that  fractions  of  days  are  to  be  laid  aside.  True. — 
But,  Whether  are  we  to  make  a  present  of  them  to  the  one  party  or 
the  other?  At  the  commencement  of  the  time,  we  count  the  first 
day  as  an  entire  day,  and  therefore  we  gire  the  benefit  of  the  frac- 
tion to  the  defenders,  holding  the  deed  as  executed  upon  the  first 
moment  of  that  day,  when  in  fact  it  was  not  signed  until  the  eren- 
ing.  The  act  contains  nothing  contrary  to  this,  and  the  rule  laid 
down  in  the  English  cases  seems  to  be  founded  on  reason. 

'*  But,  as  to  the  second  period,  viz.,  the  last  of  the  sixty  days 
both  the  words  and  the  sense  of  the  act  require  that  it  should  be 
complete ;  for  it  is  plain  that  a  person  who  lives  fifty-nine  days  and 
two  or  three  hours  only,  does  not  lire  for  the  space  of  three  score 
days,  and  there  is  no  more  reason  for  holding  the  last  day  complete, 
when  only  begun,  than  to  make  the  same  rule  as  to  the  last  week. 
Had  the  act  only  said,  that  the  person  must  lire  till  he  attains  to  the 
sixtieth  day,  it  would  be  enough  to  find  him  alire  that  day,  and  in 
some  cases,  e.  g.  testameniifactio^  this  is  held  by  construction  of  law 
to  be  the  case  as  to  the  last  day  of  the  year,  and  the  text  quoted  Text  quoted 
takes  a  still  greater  latitude  in  the  case  of  enjoying  honours,  yiz.,  by  VinDiusA 
a  whole  year.    None  of  them  apply  to  the  case  in  hand,  which  re-  Jj?**.*'    u7*"l 
lates  to  a  statutory  exception  from  the  former  law,  limited  and  de-  qui.  test  fac*  > 
scribed  in  a  certain  manner,  and  the  question  is,  Whether  the  party  possit.** 
founding  on  this  exception  can  avail  himself  of  it,  without  showing 
that  the  condition  has  been  literally  and  fully  complied  with. 

'*  It  would  be  two  violent  a  stretch  to  count  both  the  first  and 
last  days  complete,  when  neither  of  them  were  so.  It  is  admitted 
that  the  counting  ought  not  to  be  de  momento  in  momenlumy  but 
de  die  in  diem,  and  therefore,  had  the  testator,  in  this  case,  lived  till 
12  o'clock  at  night  of  the  last  day,  or,  in  other  words,  survived  the 
whole  of  that  day,  the  condition  of  the  law  would  have  been  com- 
plied with,  although  counting  de  mamcnto  in  momcnltim,  from  the 
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I 

1796.  Against  these  interlocutors  the  present  appeal  was  brought. 

■  Pleaded  far  the  Appellants. — 1.  Mr.  Mercer,  when  he  ex- 

MKBCBB      ecuted  the  deeds  under  challenge,  had  not  contracted  the 

oGiLTT,  &c.  disease  of  which  he  afterwards  died.    He  was  feeble  and 
Deo.  19, 1793. 

-  .  —  .  .  .  _    _  _     

date  of  execution,  sixty  days  of  twenty-four  hours  each  would  not 
have  been  completed. 

^^  la  the  case  of  Crawford  t;.  Kinnaird,  Lord  President  Dundas 
laid  down  the  rule  thus : — "  The  day  on  which  the  deed  ib  executed 
**  is  to  be  counted  one  day,  and  it  requires  fifty-nine  days  more  to 
<'  be  completed,  to  make  out  the  sixty."  This  opinion  was  oonect» 
and  ought  to  be  adopted  here. 

*^  Second  point. — This  is  attended  with  more  difficulty,  on  account 
of  the  express  reference  in  the  second  deed.  The  first  deed  con- 
tains no  reference  to,  or  mention  of  Miss  Mercer,  and  none  of  the 
other  clauses  in  the  second  deed  are  of  importance,  except  that 
which  says,  **  I  do  recommend  to  Miss  K.  Mercer,  who  is  the  heir 
*<  first  appointed  to  succeed  to  me,  to  pay,"  &c.  The  clause  which 
immediately  follows,  recommending  to  Miss  K.  Mercer  and  the  other 
heirs,  &c.,  is  of  importance,  because,  independent  of  the  deeds  in 
question,  Miss  K.  Mercer  was  one  of  the  heirs.  And  eren  the 
first  clause  may  admit  of  a  construction,  that  he  had  in  view  the  old 
tailzie  17^2,  by  which  Miss  K.  Mercer  would  have  succeeded  in 
the  first  place,  (unless  Miss  Elphinstone,  the  daughter  of  the  eldest 
sister,  is  entitled  to  hold  both  Aldie  and  Lethindy),  as  he  might  be 
Ignorant  that  this  was  done  away  by  the  forfeiture,  &c.  Indeed, 
there  seems  to  have  been  some  mistake  as  to  the  effect  of  the  forfei- 
ture quoad  the  substitute  heiisv  Tide  Decisions,  House  of  Lords, 
in  case  of  Gordon  of  Park,  (vide  Ante,  vol.  i.,  p.  508  ei  p.  562).  and 
perhaps  Miss  K.  Mercer  may  still  be  advised  to  try  this  point,  uoleas 
the  vesting  act  stands  in  the  way. 

"  But,  taking  the  deed  as  it  stands,  and  the  question  as  now 
pleaded,  it  would  be  a  wide  stretch  to  hold  the  clause  ahoTe 
mentioned  as  an  actual  appointment  or  nomination  of  Miss  IC. 
Mercer  to  be  heir  in  the  estate,  when  the  deed  was  not  made  eo 
intuitUf  and  even  the  estate  itself  is  not  named. 

An  estate  cannot,  by  the  law  of  Scotland,  be  setled  by  mere  will. 
It  requires  a  disposition  or  an  obligation  to  dispone;  and  if  at  anj 
time  words  importing  a  mere  signi/icaiio  voluntatis  have  been  sus- 
tained, it  has  only  been  in  the  exercise  of  reserved  faculties,  or  in 
deeds  of  an  accessory  and  relative  nature.  All  this  doctrine  was 
fully  discussed  in  the  last  decision  of  the  cause  between  the  Duke 
of  Hamilton  and  Lord  Douglas,  upon  the  import  of  certain  words  in 
the  deed  of  revocation,  1744.  The  Court  found  that  this  was  no 
settlement  of  succession,  and  could  not  be  the  ground  of  any  <*l^»»w 
which  judgment  was  affirmed  in  the  House  of  Lords,  29th  Mardi  1 779, 
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complaiDing  in  health,  but  was  not  in  law  in  lecto  cegritudi-       j^g^^ 
nis.    Anciently,  the  law  was  jnstly  jealous  of  all  deeds  hay-  . 

xng  the  effect  of  altering  the  order  of  snecession,  contained     xbrcrb 
in  the   investitures,    and   more  particularly  of  those  ex-  ^^1,^^,,  1;^^. 

(ante  Yol.  ii.  p.  450).  Vide  also  case  of  Douglas  v.  Earl  of  MortoD, 
determined  in  the  House  of  Lords,  2lBt  Jan.  1773.  (Vide  ante  Vol.  ii. 
p.  605  ei  App.  to  Vol.  iii.).  .The  clause  in  the  deed.  No.  2,  cannot  he 
sustained  as  the  exercise  of  any  reserved  power  in  another  deed  previ- 
ously made  and  suhsisting.  Neither  can  it  be  sustained,  as  accessory 
to  a  deed  which  was  not  then  executed,  and  never  became  effectual. 
It  may  be  a  good  disposition  of  the  subjects  therein  mentioned,  but 
quoad  the  succession  to  the  estate  of  Lethindy,  the  qnestion  is,  If  it 
can  have  effect,  as  it  does  not  mean  to  dispose  of  that  estate,  but 
only  takes  for  granted  that  this  was  done,  or  to  be  done,  in  some 
other  deed,  and  does  not  even  specify  the  estate  of  Lethindy,  or  any 
particular  lands  whatever,  as  contained  in  that  other  deed,  though, 
at  the  same  time,  it  is  plain  from  othar  clauses  that  no  other  lands  could 
be  meant.  Nor  can  the  condition  itself  have  effect  against  Catherine 
Mercer,  unless  she  takes  the  estate,  so  that  the  case  is  attended  with 
some  difficulty;  and  it  is  doubted  if  the  argument  has  yet  been 
stated  so  fully  as  it  might  be,  especially  as  the  case  of  the  Duke  of 
Queensberry  v.  Sir  William  Douglas,  decided  in  the  House  of  Lords, 
3d  April  178%  (ante  Vol.  ii.  p.  603,)  has  been  overlooked,  though 
it  is  the  case  that  comes  nearest  to  the  present,  and  the  judgment 
there  given  makes  strongly  in  favour  of  Miss  K*  Mercer." 

Lord  Eskorovb. — *<  The  favour  of  the  law  is  for  the  will  of  the 
defunct.    It  is  enough  that  he  lived  a  part  of  the  last  day." 

Lord  Justice  Clbrk,  (M'Qubbk). — ^<As  to  the  rule.  Dies  in-- 
ceptus  pro  compleio  habelur  in  favorabilibusy  dsc^  it  is  out  of  the 
question  ;  for  it  only  applies  to  the  case  where  time  is  completed  by 
years ;  and  it  is  no  great  stretch  to  hold  the  last  day  of  the  year  is 
completed.  But  no  such  rule  applies  where  time  is  computed  by 
days«  e.g*  Liducise  of  Summons,  Aliment  of  Prisoners,  &c. — hours  do 
not  enter  into  the  computation,  because  they  are  not  mentioned  in 
the  act." 

Lord  Swecton.— ^'  Of  the  same  opinion.  Suppose  it  had  been 
one  day," 

Lord  Hrnderlavd. — ^^  See  Wright's  History  of  the  Jameses. 
The  meaning  of  the  Legislature  is  not  to  go  into  questions,  but  to 
take  round  periods." — *'  The  Court  sustain  the  objection  of  not  having 
li?ed  sixty  days  complete ;  and  order  counsel  to  be  heard  on  the 
other  point" 

Interlocutor^  llth  December  1793. 

Lord  President  CamfbblIh — ''The  deed  of  21st  February  is 
merely  an  accessory  deed,  referring  to  that  of  the  22d  February, 
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1796.       ecuted  in  lecto  cegritudinia.    Accordingly,  ever  since  the 
"""""""—    time  of  King  William,  c.  13,  and  the  Regiam  Majestatem, 
MBBCEB     g^^i^  deeds  so  executed  were  reducible  at  common  law, 
ooiLYT,  &c.  if  the  party,  at  the  time  of  executing  them,  had  contracted 
that  disease  of  which  he  afterwards  died.     The  statute 
1696,  then  qualified  the  common  law  rule  of  deathbed  by 
adjecting  the  period  of  sixty  days.     To  prove   that   the 
party  is  in  lecto  cegritudinia,  is  hence  of  importance ;  and  in 
doing  this,  it  will  not  be  sufficient  to  show,  that  at  the 
time  he  made  the  settlement  he  was  in  a  precarious  and  de- 
clining state  of  health.    Mere  weakness,  from  old  age,  or 
other  causes,  will  not  do,  because  every  man,  after  attaining 

which  was  framed  at  the  same  time,  though  not  executed  till  too  late. 
The  rule,  accessorium  sequitur  principale  applies.  It  is  not  a  sub- 
stantive deed,  and  does  not  even  contain  a  will,  or  indication  of  a 
will,  either  express  or  implied,  to  give  the  succession  to  Miss  JMercer, 
but  only  supposes  that  such  will  was  then  or  immediately  to  exist. 
Supposing,  however,  it  could  be  construed  into  an  indication  of  will, 
and  that  such  indication  should  be  held  as  an  actual  will,  it  would  not 
be  sufficient,  according  to  the  case  of  Hamilton  and  Douglas,  before  re- 
ferred to.  Tiiius  keres  esto  was  good  Roman  law,  but  bad  feudal  law. 
The  case  of  Judge  Ross,  observed  in  Lord  Monboddo's  information  for 
Douglas,  12th  March  1762,  is  nothing  to  the  purpose.  It  is  not 
said^he  had  any  more  heirs  than  his  brother,  and  the  superior  con- 
firmed the  nomination  by  a  charter.  I  am  clear  that  the  granter  was 
on  deathbed,  no  matter  what  the  name  of  the  disease  was — physi- 
cians are  often  at  a  loss  about  that" 

Lord  Eskgrove. — *'  The  deed  must  be  done  eo  intuitu.  Had  it 
been  so,  I  could  have  held  the  signification  of  the  will  sufficient." 

Lord  Justice  Clerk,  (McQueen). — '*  The  deed  of  21st  Febru- 
ary is  not  a  settlement  by  itself;  and  was  not  intended  as  such. 
But  suppose  it  had  said  expressly,  "  who  is  hereby  appointed  my 
heir,"  it  would  not  have  been  sufficient  unless  it  had  been  in  exer- 
cise of  a  reserved  faculty.  But  truly  it  is  a  relative  deed,  refening 
to  another  which  has  become  inefiectual^  no  matter  whether  upon 
deathbed  or  any  other  ground." 

Lord  Swinton. — ''  Of  the  same  opim'on.  Heritage  can  only  be 
given  per  verba:  depresenti.  Tiiius  heres  esto  is  no  more  than  tbe 
mere  making  of  a  wilU* 

Lord  Drbghorn. — '*  Of  same  opinion  as  to  first  deed  ;  but  if 
it  had  contained  nomination  of  her  as  heir.  I  would  have  doubted.** 

Lord  Momboddo. — ''  For  adhering." 

Lord  Abbrcrombie. — ''  For  adhering." 

Lord  HB^DBRLAND. — *<  For  altering." 

Vide  President  Campbell's  Session  Papcif,  Vol.  71- 
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a  certain  age,  is  subject  to  a  certain  degree  of  bodily  infir-        1796. 
mity  and  weakness.    The  decay,  incident  to  all  humanity,  is    — ^— — 
not  the  disease  law  recognizes,  but  roust  be  some  regularly      "■"I'"* 
formed  distemper  tending  to  death.    There  is  no  proof  of  oqilvt,  &c. 
any  such  here.    That  the  deceased  was  gradually  declining 
in  his  health  is  true ;  that  he  had  lived  irregularly,  and  in- 
dulged in  drinking  to  excess,  was  also  true ;  but  he  laboured, 
at  the  time  he  executed  these  deeds,  under  no  regularly 
formed  disease.    2.  But  even  supposing  it  were  true,  Mr. 
Mercer,  when  ho  executed  the  deed,  had  contracted  the 
disease  of  which  he  afterwards  died,  Mr.  Mercer,  after 
executing  th^  deed,  lived  the  statutable  period  of  sixty 
days,  which  fact  alone  validates  the  settlement.     The  deed 
being   executed  on  22d    February,  between  seven    and 
eight  o'clock  evening,  and  Mr.    Mercer  having  died  on 
22d  April,  between  ten  and  eleven  at  night,  he  thus  lived 
sixty  days  after  executing  the  deed,  in  terms  of  the  act 
1696,  and  dies  inccBptus  pro  campleto  habetur^    accord- 
ing to  the  maxim  in  the  civil  law.    3.  Although  the  deed  of 
the  21st  February  contains  no  dispositive  words,  no  words 
de  presently  giving  the  estate  to  the  appellant,  yet  there  was 
no  necessity  for  a  deed  containing  such  words,  in  order  to  con- 
vey thd  estate  to  her,  because  there  is  no  formula  or  fixed  set  of  ' 
words  known  in  the  law  of  Scotland  which  a  person  must 
employ ;  all  that  is  required  is,  a  clear  and  explicit  declar- 
ation of  wilL    In  the  present  case,  it  is  impossible  to  deny 
that  Mr.  Mercer,  in  the  deed  21st  February,  expressly  de- 
clared his  will,  that  the  appellant  should  be  his  heir ;  and 
therefore,  if  he  had  never  executed  the  deed  of  22d  Febru- 
ary, still  she  was  entitled  to  take  the  estate,  assuming  that 
declaration  as  equivalent  to  an  obligation  to  convey.    That, 
at  all  events,  a  clear  obligation  of  this  nature  attaches  where 
the  testator  has  declared  his  intention  as  to  his  succession  is 
clear,  and  that  obligation  devolves  on  his  heirs  so  as  to  enable 
her  to  adjudge  and  complete  her  feudal  right.     This  propo- 
sition is  supported  by  the  decisions,  both  here  and  in  the 
House  of  Lords,  in  the  case  of  Douglas  v.  Earl  of  Morton, 
21st  February  1773»  and  Duke  of  Queensberry  v.  Sir  William 
Douglas  in  1783. 

Pleaded  far  the  Respondents. — 1.  That  in  law  it  is 
sufficient  that  the  grantor  is  proved  to  have  contracted 
the  disease  or  sigkness  at  the  time  of  granting  the  deeds 
of  which  he  afterwards  dies.  It  is  not  necessary,  accord- 
ing to  the  authorities,  to  prove  mortal  sickness,  or  any  sick< 
ness  affecting  the  brain.     Sickness  induced  by  a  sore,  a 
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1796.  wound,  or  a  bruise,  if  it  confine  him  to  the  hooae,  as  in  this 
"■^"■"^  case,  will  be  sufficient.  2.  The  first  deed  challenged  is 
^^  dated  22d  February.  The  act  makes  it  incumbent  to  prove, 
oGiLTZB,  &c.  '*  That  the  granter  lived  for  the  space  of  threescore  days 
"  after  making  and  granting  thereof."  But  as  the  deceased, 
in  this  case,  only  lived  thereafter  fifty-nine  days  and  three 
hours,  he  had  not  lived  the  statutory  period  required  by  the 
act  to  overcome  the  presumption  of  deathbed.  And  no  re- 
course can  be  had  to  fictions  in  order  to  make  out  that  a  part 
of  a  day  is  equal  to  the  whole,  according  to  the  maxim  of 
the  Roman  law,  dies  ineeptiu  pro  completo  habetur,  because 
the  statute  expressly  proves  that  the  granter  must  survive 
threescore  days  after  granting  the  same.  3.  The  deed  of 
the  21st  February,  contains  no  dispositive  words,  no  words 
dt  presenti  giving  the  estate  to  the  appellant,  and  without 
such  expressions,  heritage  cannot  be  conveyed  by  the  law  of 
Scotland.  Besides,  the  expression  used  does  not  import  any 
obligation,  or  such  words  as  import  an  obligation,  sufficiently 
binding  on  the  deceased's  heir,  so  as  to  entitle  the  appellant 
to  make  up  a  feudal  title.  Nor  can  the  deeds  of  the  2l8t 
and  22d,  even  if  held  as  one  settlement,  avail  her,  because 
if  the  latter  is  cut  off  by  the  law  of  deathbed,  she  has  no 
claim. 

After  hearing  counsel  for  four  days, 

LoBD  Thurlow  said,  (Lord  Louqhborouoh  concumng,) 

*'  My  Lords, 

**  The  terminus  a  quo  mentioned  in  the  act,  is  descriptive  of  a 
period  of  time,  and  synonymous  with  the  date  or  day  of  the  deed, 
which  is  indivisible,  and  sixty  days  after  is  descriptive  of  another 
and  subsequent  period,  which  begins  when  the  first  period  is  com- 
pleted. The  day  of  making  the  deed  must  therefore  be  excluded, 
80  the  maker  only  lived  fifty-nine  days  of  the  period  required.  Had 
he  seen  the  morning  of  the  60th,  or  subsequent  day,  it  would  have 
been  sufiicient ;  the  rule  of  law  above  mentioned,  {dies  inceptuspro 
completo  habetur^  then  applying  and  making  it  unnecessary  and  im- 
proper to  reckon  by  hours,  or  to  inquire  if  the  last  day  was  completed." 

Vide  President  Campbell's  Session  Papers,  Vol.  71* 

It  was  ordered  and  adjudged  that  the  interlocutors  be 
affirmed. 

For  Appellant,  Sir  J.  Scott,  }Vm.  Tait. 

For  Respondents,  B.  DundaSf   W.  Grant,   W.  Adam, 
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Archibald  and  Jambs  RoBEaTsoN  &  Co. 
John  Laird, 

House  of  Lords,  8th  March  1796. 


Appellants;     *^^^»^^"* 
Respondent.         «• 

LAIBP. 


Insurance — Alteration  op  Voyage.  —  Policy  from  Virginia  to 
Rotterdam,  with  liberty  to  call  at  a  port  in  England,  only  entitles 
to  call  at  a  port  in  England  that  may  be  within  the  due  course  of 
the  Toyage  to  Rotterdam,  and  not  at  any  port  in  England,  or  at  a 
port  there  which  may  be  out  of  the  due  course  of  the  yoyage. 
The  yessel  haying  sailed  from  Virginia  direct  for  Hull.  Held  this 
to  be  a  different  yoyage  from  that  insured. 

The  Messrs.  Gemmell  &  Go.  haying  sent  their  yessel,  *  Fan- 
ny/ from  Greenock  to  Virginia  for  a  cargo  of  tobacco,  they 
insured  the  yoyage  from  Virginia  with  the  appellants  by  the 
following  order : — "  Gentlemen,  You  will  please  insure  in  my 
*'  fayour,  or  whoeyer  it  may  concern,  £2000  ster.  on  tobacco 
"  on  board  the  '  Fanny,'  at  and  from  her  lading  ports  in  Vir* 
"  ginia  to  Rotterdam,  with  liberty  to  call  at  a  port  in  Eng- 
^^  land,  premium  £2,  5b.  per  cent.,  yaluing  the  tobacco  at 
**  £10  sterling  per  hogshead/'  The  appellants  opened  a 
policy  of  insurance,  in  which  the  risk  is  described  in  the  fol- 
lowing words :  ''  Beginning  the  said  adyenture  upon  the  said 
tobacco  from  the  loading  on  board  the  '  Fanny '  at  her 
ports  in  Virginia,  say  in  loading  ports  in  Virginia,  and  to 
continue  and  endure  until  she  shall  arrive  at  Rotterdam^ 
*^  with  leaye  to  call  at  a  port  in  England^  and  until  the 
*'  tobacco  be  there  safely  landed."  Of  this  policy,  the  re- 
spondent Laird,  underwrote  £200  on  account  of  his  con- 
stituents, Messrs.  Ritchie  of  Glasgow. 

At  the  time  this  insurance  was  effected,  it  was  not  quite 
certain  what  kind  of  tobacco  could  be  procured.  The  Dutch 
market  was  chiefly  in  yiew,  for  which  the  Rappahannock 
tobacco  was  suitable ;  but  thereafter,  having  received  ad- 
vice that  the  Rappahannock  kind  could  not  be  got,  and  that 
the  cargo  would  consist  of  112  hogsheads  from  York  river, 
which  is  of  a  richer  quality,  and  more  suited  to  the  English 
market,  and  100  bhds.  of  Rappahannock,  Messrs.  Gemmell 
&  Co.  wrote  the  underwriters : — *'  Gentlemen, — By  a  letter 
*^  I  received  yesterday  from  Virginia,  it  appears  that  my 
"  friends  intended  to  send  the  '  Fanny '  from  Rappahannock 
'^  river  to  York  river,  there  to  take  on  board  part  of  the  cargo 
'*  of  tobacco ;  and  in  that  event  she  will  proceed  to  Hull, 
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"  in  England,  there  to  discharge  her  cargo.  To  this,  I  sop  • 
**  pose,  the  underwriters  have  no  objection,  and  I  wish  the 
"  tobacco  shipped  in  the  York  river  to  be  valned  at  £13 
'*  per  hogshead.  If  the  underwriters  agree  to  this,  please 
**  indorse  the  same  on  the  back  of  the  policy,  for  them  to 
*<  sign  it ;  and  you  will  please  to  insure  £400  for  these  to- 
"  baccos,  at  458.  per  cent,  as  above." 

The  appellants  agreed  to  this,  and  underwrote  the  follow- 
ing indorsement,  in  order  to  be  signed  by  all  the  under- 
writers : — **  Greenock^  8th  January  1789,  Mr.  Gemmell  hav- 
*'  ing  been  advised  by  his  friends  in  Virginia  that  they  in- 
*'  tended  sending  the  within-mentioned  brig  *  Fanny  *  from' 
*'  the  Rappahannock  river  to  York  river,  there  to  take  on 
*<  board  part  of  her  cargo  of  tobaccos,  and  in  that  event  the 
**  *  Fanny '  will  proceed  to  Hull  in  England^  there  to  de- 
*^  liver  her  cargo,  and  not  to  Rotterdam ;  should  the  *  Fanny' 
*<  therefore  go  to  York  river,  we,  the  underwriters,  on  the 
"  within-mentioned  tobacco,  agree  to  stand  the  risk  to  Hall 
*'  the  same  as  if  she  were  to  proceed  to  Rotterdam ;  and  we 
<'  also  agree  to  the  York  river  tobacco  being  valued  at  £13 
"  per  hogshead.''  The  policy  was  sent  by  Messrs.  Robertson, 
the  appellants,  to  the  respondent,  Laird,  that  he  might 
sign  the  indorsement.    Their  clerk  called  on  him  several 
times,  but  found  him  not  in.     After  reading  it  over  he  car- 
ried it  away.    One  of  the  appellants  finding  it  lying  on  their 
desk,  put  it  aside,  imagining  it  was  all  signed.    They  had 
met  Laird  on  the  street,  and  spoken  to  him  about  it.    He 
did  not  object  to  sign;  but  merely  observed  that  the  former 
premium  was  too  low.     It  was  never  signed  by  him. 

The  *'  Fanny"  sailed  on  her  voyage  to  Hull,  and  while  on 
the  coast  of  Newfoundland,  and  still  in  the  same  tract  she 
must  have  taken,  if  she  had  sailed  for  Rotterdam,  she  was 
lost. 

Messrs.  Gemmell  made  their  demand  for  the  loss.  Laird, 
the  respondent,  refused  to  pay  the  sum  underwrote,  on  the 
ground  of  deviation  from  the  voyage  originally  insured, 
which  was  from  Virginia  to  Rotterdam.  But  the  appellant, 
seeing  that  his  not  signing  the  policy  arose  from  their  omis- 
sion in  not  getting  it  signed^  paid  the  amount,  and  raised 
action  against  Laird  for  his  proportion.  They  obtained 
decree  in  absence,  which  being  Huspended,  the  Lord  Ordin- 
ary refused  the  bill,  which  being  reclaimed  against,  the 
Court,  on  two  petitions,  adhered ;  but  appeal  being  pre- 
sented to  the  House  of  Lords,  this  judgment  was  reversed ; 
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"  and  it  was  further  ordered,  that  the  cause  be  remitted       179^. 
*'  back  to  the  Court  of  Session  in  Scotland  to  pass  the  bill    


'*  of  suspension."  bobbbtson  & 

Accordingly  the  discussion  was  gone  into>  which  wtis  en-         ^^' 
tirely  confined  to  the  import  of  the  original  policy,  it  being       laibd. 
contended  that  liberty  to  call  at  a  port  in  England,  was^P"^2^»^^^^- 
liberty  to  discharge  the  cargo  at  Hull,  and  the  Lord  Ordin- 
ary, of  this  date,  pronounced  this  interlocutor : — ♦*  Haying  Not.  14, 1792. 
'*  considered  this  condescendence  with  answers,  and  the 
"  whole  cause,  finds,  that  a  voyage  insured  from  Virginia  to 
*'  Rotterdam,  with  liberty  to  call  at  a  port  in  England,  does 
**  only  entitle  the  ensured  to  call  at  such  ports  on  the  Eng* 
*'  lish  coast  as  lie  in  the  track  of  the  voyage,  but  not  at  a 
''  port  which  is  so  much  oat  of  the  natural  course  of  the 
*'  voyage  as  Hull  is,  and  therefore,  suspends  the  letters  n'm- 
*^  pliciter^  9Lnd  decerns."    On  two  reclaiming  petitions  tOx)ec.  4, 1792. 
the  whole  Court,  they  adhered.  Jan.  15, 1793. 

Another  reclaiming  petition  was  presented.  In  this  the 
appellants  contended,  that  by  the  original  policy  the  Fanny 
had  liberty  to  call  and  discharge  at  Hull.  That  liberty  to  call 
at  a  port,  was  liberty  to  discharge  the  cargo  at  that  port ;  and 
that  a  voyage  insured  to  Rotterdam,  with  liberty  to  call  at  a 
port  in  JSnglandi  was  liberty  to  call  at  any  port  in  England, 
and  consequently  at  Hull ;  and  therefore,  even  on  the  import 
of  the  original  policy,  there  was  no  deviation  whatever. 
2.  But  even  if  there  were,  yet,  under  all  the  circumstances 
of  the  case,  the  respondent  was  equally  bound  by  the  in- 
dorsement as  if  he  had  actually  subscribed  it.  The  respon- 
dents maintained,  that  insurance  on  a  voyage  from  Virginia 
to  Rotterdam,  with  liberty  to  call  at  a  port  in  England,  did 
not  mean  liberty  to  call  at  the  port  of  Hull,  or  at  any  port 
in  England  indefinitely,  but  only  to  call  for  advice,  pilots, 
&c.,  at  some  one  of  the  English  ports  in  the  channel,  in  the 
direct  track  from  Virginia  to  Rotterdam ;  or,  in  other  w6rds, 
would  import  no  more  than  a  liberty  to  call  at  some  port  in 
England  in  the  course  of  that  voyage;  that  is,  some  port  in  ^ 

the  English  channel,  Plymouth,  Falmouth,  Dover,  &c.,  at 
which  last  place,  ships  from  America  to  Holland  frequently 
and  usually  call,  in  order  to  get  pilots  for  the  coast  of  Hol- 
land. There  being,  therefore,  a  deviation  from  the  voyage 
originally  insured,  he  was  not  liable.  And  in  regard  to  his 
being  liable  under  the  indorsement,  as  he  never  signed  it, 
and  never  heard  that  he  had  been  called  on  to  sign  it,  there 
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'  liability. 

""*  &  CO."'''       ^•^^  ^^^""^  *^'^"  adhered.* 

V.  Against  these  interlocutors  the  present  appeal  was  brought. 

LAIRD.  Pleaded  for  the  Appellant — By  the  policy  in  question  the 

July  i{ \  *'  Fanny"  had  liberty  to  call  at  a  port  in  England.    It  is  not 

disputed  that  liberty  to  call  at  a  port,  implies  liberty  to  dis- 
charge at  that  port.  It  consequently  follows  from  this,  that 
a  voyage  insured  from  Virginia  to  Rotterdam,  with  libety  to 
call  at  a  port  in  England,  gives  leave  to  carry  the  cargo  either 
to  England  or  to  Rotterdam.  This  agrees  with  the  views  o{ 
parties  at  the  time  of  insurance.  The  quality  of  the  tobacco 
to  be  shipped  was  not  then  ascertained,  and  the  vessel's 
alternate  destination  either  to  the  one  port  or  the  other, 
depended  upon  the  quality  of  tobacco  that  could  be  procured 
for  shipment  in  the  Virginia  market,  and  accordingly  the  policy 
was  made  out  to  meet  either  event.  The  policy  was  there- 
fore an  alternative  policy,  and  there  would  have  been 
no  use  for  applying  for  the  indorsement,  had  it  not  been 
that  the  assured  wished  to  change  the  value  of  the  tobacco 
from  £10  per  hogshead  to  £13,  in  consequence  of  a  higher 
priced  tobacco  being  shipped.  A  ship  loaded  with  tobacco 
by  act  of  parliament,  can  call  at  no  port  without  discharging 
her  cargo  there,  which  further  strengthens  the  respondents' 
proposition,  that  a  vessel  insured  from  Virginia  to  Rotter- 
dam, with  liberty  to  call  at  a  port  in  England,  must  neces- 
sarily mean  any  port  in  England  at  which  the  tobacco  could 
by  law  be  imported,  and  that  the  leave  to  call  must  not 
only  mean  some  of  these  tobacco  ports,  but  also  to  discharge 
there  her  cargo.  Besides,  the  vessel  being  lost  when  in 
the  direct  course  both  for  Hull  and  for  Rotterdam,  and  be- 


*  Opinions  of  Judges : 

Lord  Presidrnt  Campbell. — ^'This  is  clearly  a  diffnent  voy- 
age. The  Hovering  laws  (act  25  Geo.,  c.  Ixxxi.,  §  48)  cannot 
affect  the  question.  Besides,  there  is  no  relevant  &ct  ofiered  to  be 
prored,  and  the  new  policy  was  never  agreed  to.  It  is  not  a  case  of 
deviation,  but  of  alteration." 

Lord  Swinton. — ^  It  is  a  case  of  alteration.  Evenashorteningof  the 
voyage  is  an  alteration.  There  may  be  less  prepaiatioo,  diffnenoe 
in  provisions,  &c." 

Lord  Craio.— '<  I  think  the  interlocutor  right  It  was  a  diffe- 
rent voysge  altogether." 
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fore  she  had  reached  the  dividing  point,  the  insured  ought       1796. 
to  recover.  . 

Pleaded  for  the  Respondent, — The  voyage  in  which  the  ves-   robertbom 

sel  was  lost,  was  different  from  that  described  in  the  policy.  ^^' 

According  to  the  policy,  the  vessel  was  to  proceed  from  Virgi-      laird. 
nia,  on  a  voyage  to  Rotterdam,  which  was  there  mentioned  as 
the  port  of  delivery;  but  she  actually  cleared  out,  and  was 
proceeding,  not  to  Rotterdam,  but  to  Hull,  as  the  port  of  deli- 
very, when  she  was  lost.  The  voyage,  therefore,  was  changed, 
And  unless  it  can  be  maintained  that  the  two  voyages  were 
substantially  the  same,  there  is  no  grouud  for  holding  the 
respondent  liable,  as  the  deviation  entirely  frees  him.    And 
if  he  is  not  bound  by  the  original  policy  signed  by  him,  it 
follows  that  he  is  not  bound  by  the  indorsement,  which  was 
never  signed  by  him,  and  which  described  a  different  voy- 
age.   The  fact  of  the  insured  obtaining  this  indorsement, 
was  the  strongest  evidence  of  their  understanding  as  to  the 
voyage,  and  of  its  being  a  deviation,  else  why  apply  for 
leave  to  call  at  Hull  and  discharge  there,  if  he  believed  he  bad 
liberty  already  by  the  original  policy  to  call  there  ?   A  voy- 
age from  Virginia  to  Rotterdam,  with  liberty  to  call  at  a 
port  in  England,  means  only  a  port  in  the  usual  course  of 
the  voyage  insured,  and  cannot  be  construed  to  mean  a  port 
entirely  out  of  that  course,  but  such  a  port  only  in  England 
as  the  ship  may  pass  direct  on  her  course  from  Virginia  to 
Rotterdam,  of  which  there  were  several,  and  one  tobacco 
port  (Cowes).    That  liberty  to  call  at  a  port  in  England,  is 
not  a  leave  co-extensive  with  liberty  to  call  at  any  port 
in  England,  the  former  expression  being  more  limited,  and 
the  latter  general,  and  therefore,  there  being  deviation,  the 
respondent  is  free. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  bo  a£Brmed. 

For  Appellants,  Sir  J.  Scott,  Wm,  Grant. 
For  Respondent,  T.  Erskinet  W.  Adam. 
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""     Edward  Ohmannby  of  Bloomsbury  Square,^ 
oiiiiANHBT,&c.         .^  ^^^  ^^^^^y  ^j  Middlesex,  and  JohnI  ^pj^u^^^ . 

DOUGLAS,  &c  Paob,  trustees  of  Sir  Charles  Doaglas,  I 

Bart.,  ... 

Mrs.  Lydia  Mariana  Doitolas  or  Bingham,  ^ 

and  Richard  Bingham,  her  Husband,  V  Respondents. 
residing  at  Gosport,  and  their  Attorney, ) 

House  of  Lords,  15th  March  1796. 

Will— ^oin)iTioN  Contra  libertatek  MATRiicoNn — Domicile. — 
(1).  A  Scotchman  by  birth,  residing  in  England,  executed  a  will  m 
the  English  form,  leaving  the  residue  of  his  estate  to  his  younger 
children,  equally  among  them.  The  respondent,  his  eldest  daughter, 
having  formed  an  attachment  to  a  person  whom  she  was  on  the  ere 
of  marrying  against  her  father's  will,  he  executed  a  codicil,  declar- 
ing that  if  she  were  so  married  to  that  person,  she  should  not  be  en- 
titled to  her  share  of  the  residue  of  his  estate.     They  were  married. 
Held,  that  this  was  a  condition  contra  libertatem  tmUrimoniij  andnot 
to  be  regarded.  (2).  Sir  Charles  Douglas,  the  testator,  had  left  Soot- 
land  at  1 2  years  of  age,  and  entered  the  navy.   H  e  had  been  all  his  life 
in  various  services,  and  latterly  in  the  British  navy.  He  had  a  house 
at  Gossport,  where  he  most  commonly  resided  when  at  home.    He 
owned  two  houses  at  Edinburgh,  and  sometimes  visited  Scotland. 
The  last  lime  he  staid  ten  months  vrith  his  sister  at  Olive  Bank. 
Having  thereafter  received  the  command  of  the  fleet  at  Hali&x,  be- 
fore leaving,  he  took  a  hurried  visit  to  his  sister  and  children  ia 
Scotland,  where,  two  days  after  his  arrival,  he  died  of  a  fit  of  apo- 
plexy.   The  question  was,  Whether  England  or  Scotland  was  to 
be  held  his  domicile,  as  applicable  to  the  rights  under  his  will  ? 
Held,  reversing  the  judgment  of  the  Court  of  Session,  that  England 
was  the  domicile  of  the  deceased,  and  consequently,  that  the  first 
interlocutor  regarding  the  condition  contained  in  the  deceased's 
codicil,  fell  to  be  reversed,  as  the  law  of  England,  and  not  of 
Scotland  fell  to  be  applied,  and  that  the  condition  in  the  codicil 
was  not  unlawful,  but  to  be  taken  as  a  revocation  of  his  former 
bequest  to  his  daughter. 

The  late  Sir  Charles  Douglas,  then  residing  in  England, 
executed  a  will  in  the  English  fohn,  bequeathing  his  whole 
real  and  personal  estate  to  the  appellants,  as  trustees  for  the 
purpose  of  providing  provisions  to  his  wife,  and  to  his 
eldei&t  son,  and  the  residue  to  be  divided  equally  among  his 
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joanger  children,  with  £50  additional  to  the  respondent,      1706. 
Ljdia  Mariana  Douglas,  his  eldest  daughter.     His  property 


consisted  of  £15,000  of  stock  in  the  public  funds,  and  ^^"^^^""  *'^- 
£2000  secured  by  a  deed,  executed  by  the  executors  of  Mr.  binoham,  &c. 
Cruikshanks,  a  gentleman  in  England,  by  which  they  de« 
clared  they  held  a  bond  of  Mr.  Gavin  of  Langton,  in  Scot- 
land, for  £5000,  in  trust  to  the  extent  of  £2000,  for  Sir 
Charles  Douglas,  and  two  flats  of  a  house  in  the  Canongate 
of  Edinburgh. 

His  eldest  daughter,  the  respondent,  having  displeased 
him  in  her  matrimonial  alliance,  he,  on  the  11th  October 
1788,  added  a  codicil  or  will,  whereby  setting  forth  the 
cause  of  displeasure,  and  the  share  left  her  by  the  above 
settlement,  he  declares,  that  '^  if  my  said  daughter  Lydia 
*'  Mariana  Douglas  hath  already  married  the  said  Bichard 
"  Bingham,  son  of  the  said  John  Moody  Bingham,  then,  and 
'*  in  such  case  or  event,  I,  the  said  Charles  Douglas,  do 
"  hereby  declare  my  will  and  intention  to  be,  that  my  said 
*'  daughter  Lydia  Mariana  Douglas,  or  such  her  husband, 
'^  his  or  her  heirs,  executors  or  administrators,  shall  not,  at 
'*  any  time  or  times,  after  such  marriage  taking  place,  be 
"  entitled  to  the  share  intended  to  be  given  to  her  by  my 
*^  said  wilL^'  A  disposition  applicable  to  the  Scotch  pro- 
perty, was  at  same  time  executed  in  the  Scotch  form. 

The  parties  got  married  in  November  thereafter,  against 
the  express  prohibition  of  Sir  Charles.    He  died  in  March  March  1789. 
thereafter,  without  ever  seeing  or  being  reconciled  to  his 
daughter,  and  without  revoking  the  codicil. 

The  daughter  and  her  husband  instituted  the  present  ac» 
tion  of  reduction  in  Scotland,  calling  for  production  of  the 
two  last  deeds,  that  the  same  might  be  reduced. 

The  chief  ground  insisted  on  in  the  first  branch  of  the  case 
was,  that  the  condition  as  to  her  marriage  being  contra  liber- 
tatem  matrimonii^  and  such  as  Sir  Charles  could  not  legally 
impose,  was  of  no  binding  effect  in  law,  to  deprive  her  of 
her  share  of  the  residue  of  the  deceased's  estate. 

Informations  were  ordered.  The  appellants,  on  the  one 
hand,  contended.  That  in  disputing  the  legality  of  the  con- 
dition prescribed  by  the  testator,  the  respondents  con- 
founded two  cases  essentially  different :  When  a  father  in- 
sists that  his  child  shall  marry  a  particular  person,  or  a 
member  of  a  particular  family,  he  certainly  exceeds  the 
limits  of  that  proper  and  lawful  authority  which  every  pa- 
rent ought  to  possess.    In  the  same  manner,  when  a  parent 
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1796.       inBists  that  a  child  shall  not  marry  at  all,  he  exceeds  the  bounds 
and  limitsof  parental  authority.  But  these  cases  do  not  appljto 


0MMA2fKBr,&c.  ^^^  prcscnt  quostion,  because,  although  afatherbe  not  entitled 
BINGHAM,  &c.  either  to  prevent  his  daughter  from  marrying,  or  oblige  her 
to  marry  any  particular  person,  it  does  not  follow  that  he 
is  not  entitled  to  impose  a  negative  to  the  daughter's  choice, 
because  such  a  power  falls  legitimately  within  the  parental 
authority,  of  which  it  would   bo  both   highly  inexpedient 
and  dangerous  to  deprive  a  father.     A  father  may  have  good 
reasons  for  withholding  his  consent;  and  if  he  can  withhold 
his  consent,  it  cannot  be  illegal,  or  contra  bonos  mores^  or 
contra  libertatem  matrimonii,  to  declare  that  if  she  married 
Mr.  Bingham,  her  share  should  go  to  her  other  brothers  and 
sisters.     The  father  has  power  to  disinherit  any  of  his  chil* 
dren.   And  it  is  no  answer  to  this  to  say,  that  the  respondents 
would  not  have  married,  had  they  known  of  these  conditions, 
because,  in  point  of  fact,  they  were  duly  warned  that  if  thej 
married,  that  they  were  acting  in  directopposition  toSirCharles' 
injunctions.  Inanswerto  this,  itwas  stated  by  the  respondents, 
that  at  first  Sir  Charles  was  agreeable  to  the  match,  but  after- 
wards refused  his  consent.    The  match  was  in  no  view  unsuit- 
able; and  the  conditions  in  the  settlement  were  therefore  un- 
reasonable.    It  was  further  contended,  that  the  condition  of 
marrying  llichard  Bingham,  son  of  John  Moody  Bingham, 
did  not  apply  to  the  circumstances  which  actually  took 
place,  as  she  had  not  married  llichard  son  of  John^  bat 
Richard  son  of  Isaac  Moody  Bingham,  and  therefore  the 
condition  did  not  apply.   The  intention  obviously  was  clear; 
but  intention  was  not  sufficient,  because,  applying  the  strict 
rule  to  such  deeds  of  an  unfavourable  nature,  which  are 
strictissimi  juris^  the  intention  will  not  supply  the  want  of 
suitable  words,  which  must  be  express  and  positive.     Here 
there  was  no  more  than  a  declaration  in  this  codicil,  of  an  in- 
tention to  alter,  if  she  were  then  or  afterwards  married  to 
Mr.  Bingham.     The  marriage  took  place  thereafter,  but  he 
died  without  altering,  and  so  without  putting  that  intention 
into  effect.    But  assuming  the  codicil  to  contain  a  safficient 
alteration  by  itself,  then  as  it  was  attendant  on  her  marrying 
a  particular  person  against  his  will,  the  condition  ought  to 
be  held  as  void,  contra  libertatem  matrimonii. 

On  report  of  the  Lord  Ordinary,  the  Court  sustained  the 
reasons  of  reduction,  of  the  irritant  condition  contained  in 
the  codicil  libelled,  and  found  the  pursuer  entitled  to  her 
whole  provisions,  as  originally  destined  for  her,  in  the  same 
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way  as  if  no  such  condition  bad  ever  been  inserted,  and  as       1796. 
if  she  had  married  with  his  consent.*  


It  was  at  this  stage  that  the  point  of  Sir  Charles  Douglas'  ommanmet,&c 
domicile  suggested  itself  upon  the  question,  whether  his  maaukx^  &c. 
estate  was  to  be  adjudged  by  the  law  of  England,  or  by  the 
law  of  Scotland^  and  whether  the  above  interlocutor  could 
only  affect  the  small  portion  of  the  estate  in  Scotland. 

By  the  agreement  of  parties,  it  was  arranged  to  discuss 
this  point  in  the  present  case,  as  to  the  whole  succession  on 
the  question.  Whether  England  or  Scotland  was  to  be  con- 
sidered as  the  domicile  of  the  late  Sir  Charles  Douglas  ? 

He  was  born  in  Scotland,  being  the  younger  son  of  Mr. 
Douglas  of  Finglassie,  Fifeshire.  When  twelve  years  of  age  1741. 
he  entered  into  the  British  navy,  where  he  remained  on 
board  Bhip,  sailing  from  place  to  place,  for  seven  years. 
Being  paid  off,  he  entered  into  the  Dutch  service,  where  he 
contintied  for  several  years,  and  had  he  died  at  this  time,  his 

*  Opioions  of  Judges : 

Interlocutor  Hih  Februar^^  1792. 

Lord  President  Cakpbell. — <'  This  is  a  condition  contra  lihertO' 
tern  fnairimoniu  The  case  of  Hay  v.  Wood,  (Mor.  p.  2982),  is  not 
nmilar,  as  the  bond  was  there  considered  to  be  merely  gmtuitous.  The 
match  is  admitted  to  be  suitable,  and  there  i^a  good  deal,  likewise,  in 
the  objection  to  the  words  used,  {John  for  Isaac) ;  but  as  it  is  only  a 
part  of  the  descriptumy  which  may  be  supplied  by  evidence,  this  objec- 
tion might  be  got  over.  See  case  of  Pitsligo,  (ante  vol.  i.  p.  482),  and 
the  case  of  Strathallen,  in  the  House  of  Lords.  The  condition  here  is 
not  against  marrying  in  general,  but  only  against  marrying  a  certain 
person.  It  may  be  doubted  if  this  be  unlawful.  See  Voet,  lib.  28, 
tit  9,  §  12.  But  it  is  not  said  that  any  notice  of  this  condition  was 
given  to  her,  and,  in  fact,  she  had  married  Mr.  Bingham  before  she 
was  aware  of  the  consequence.  The  condition,  therefore,  if  enforced, 
will  have  a  very  penal  and  unjust  effect  against  her.  See  Bankton, 
vol.  i.  p.  114,  and  Stair,  23d  Feb.  1681,  Hamilton,  (p.  865  H  Mor. 
p.  2970). 

In  England,  it  is  believed,  more  effect  is  given  to  those  conditions 
than  with  us,  yet  a  Court  of  Equity  will  relieve  against  too  severe 
a  condition,  or  hold  it  to  be  adjected  in  terrorem  only,  especially  if 
it  be  of  the  nature  of  a  subsequent  or  forfeiting  clause.  See  Abridg- 
ment of  Cases  in  Equity,  p.  212,  vol.  ii." 

Lord  Hehdeblakd. — ^^  This  is  a  condition  contra  libertatem  matrix 
mcmu,  and  not  to  be  regarded." 

Lord  Eskobove. — '^  Of  the  same  opinion." 

Court  found  '^  That  she  has  right  to  her  provisions." 
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1 79G        succession  would  have  been  regulated  by  the  law  of  Holland.  In 
-    1754  ho  returned  to  the  British  service.  In  1759  he  married  a 


oMMAMNKT,&c.  Dutch  ladj.  After  this  he  remained  sometimes  in  London, 
^*  „  and  sometimes  in  other  parts  of  England,  as  suited  the 
station  of  his  ship.  In  1763  he  left  the  British  service,  and 
entered  into  that  of  Russia,  where  he  remained  for  two 
years,  his  wife  and  family  living  at  Amsterdam.  In  1766  he 
left  that  service,  and  again  entered  the  British  service, 
having  got  the  command  of  a  frigate  on  the  Scotch  station, 
where  he  remained,  chiefly  at  Leith,  till  1769.  His  next 
station  was  Lapland.  His  family,  on  his  leaving  for  that  coast, 
going  to  AmRterdam.  On  his  return  to  England,  he  was,  in 
1771,  appointed  commander  of  the  St.  Albans,  and  ordered  to 
the  Windward  Island  station.  He  married  there  a  second  time, 
and  returned  to  Spithead  station  in  1772.  He  rented  a  house 
at  Gosport  from  that  period  till  1774,  having  the  command 
of  a  guard  ship.  His  second  wife  gave  birth  to  her  first 
child  here.  He  visited  Scotland,  where  she  was  delivered 
of  her  second  child.  In  1775  he  returned  to  England,  with 
his  wife  and  two  children.  He  was  then  appointed  to  the 
command  of  the  **  Isis,"  and  sailed  with  her  for  Quebec, 
where  he  highly  distinguished  himself,  and  was  in  conse- 
quence, on  his  return,  created  a  Baronet.  From  1777  till 
1779  he  had  the  command  of  several  ships.  In  August  of 
this  year,  his  wife  died  in  Gosport,  where  for  three  years 
and  a  half  she  had  resided  during  his  absence.  He  was 
left  with  three  young  children,  who  were  committed  to  the 
care  of  Mrs.  Baillie,  his  sister,  in  Scotland.  On  the  death 
of  his  second  wife,  his  house  in  Gosport  was  given  up; 
but  in  a  year  after,  having  married  a  third  time  a  lady 
of  Gosport,  this  house  was  again  retaken,  where  his 
wife  and  family  remained  for  three  years.  Sir  Charles  him- 
self being  sometimes  absent  on  service.  He  sublet  his 
house,  furnished,  at  Gosport  in  1783,  on  leaving  for  the 
Halifax  station,  to  which  he  had  been  appointed.  He  re- 
turned in  1785,  visited  Scotland  for  a  short  time,  returned 
to  London,  then  visited  Amsterdam,  where  his  daughter, 
Mrs.  Bingham  was,  and  returned  with  her  to  England,  con- 
templating a  visit  with  her  among  his  friends  in  Scotland. 
He  wrote  his  sister  in  November  1786,  on  setting  out  on 
this  visit :  **  On  Tuesday  three  hair  trunks  and  a  large  round 
**  hat  case,  belonging  to  my  ladies,  went  from  the  Whit« 
**  Horse  in  Cripplegate,  in  the  Edinburgh  waggon ;  and  yes- 
"  terday,  from  the  same  place,  and  by  a  similar  conveyance. 


cc 
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'*  were  sent  to  the  northward  a  large  Dutch  basket,  with  a  1796. 
^'  lockhangingtoit,  two  knife  cases,  and  a  middle  sized  square  ^^"^"^ 
*•  mahogany  case,  belonging  to  the  same  owners,  with  whom,  ®""^"^"^»  *^' 
"  and  Charles  of  Venlo,  (the  son  of  his  elder  brother,  who  binobam,  &c. 
*'  had  died  in  the  Dutch  service),  I  set  out  on  Saturday  or 
**  Monday  next,  and  shallnot  travel  very  fast.  Be  pleased  to  ob- 
'*  serve^  that Idonotengagetobuild  my  tabernacle  in  Scotland, 
and  thatfifitshouldsometime  hence  prove  convenient  to  me  to 
establish  myself  elsewhere^  because  of  service  or  otherwise^  I 
**  shall  probably  remove  the  whole  of  my  family,  considering, 
*'  in  such  eventual  case,  my  nephew  aforesaid,  as  a  very 
''  precious  member  thereof."  He  remained  with  his  sister, 
Mrs.  Baillie,  at  Olive  Bank,  for  ten  months.  In  1789  he 
again  got  the  command  on  the  Halifax  station,  an  appoint- 
ment of  three  vears'  continuance.  At  this  time  his  wife 
and  family  were  in  London.  His  house  in  Gosport  still 
kept  up,  but  let  furnished,  with  all  his  pictures  and  furni- 
ture in  it  Previous  to  setting  out  to  his  command,  he  took 
a  hurried  journey  to  Scotland,  to  visit  his  sister,  and  take 
leave  of  his  children  left  under  her  care.  Two  days  after 
his  arrival  in  Edinburgh,  he  died  suddenly  of  apoplexy. 

The  respondents  argued  upon  the  maxim,  that  there  was 
a  presumption  for  the  domicilium  originis^  unless  the  con- 
trary be  proved,  and  the  party  has  permanently  fixed  his 
domicile  elsewhere,  "  Originem  in  eo  habere  prerogativam 
pre  domicilio,  quod  pro  origine,  presumatur,  donee  probetur 
contrarium  alibi  constitutum  esse  domicilium,  qua  accedend 
naturale  prsBsertim  prsesumatur  in  eodem  statu,  perstare."  Rrunni*manni, 
From  the  above  detail  of  Sir  Charles'  changeful  life,  it  was  ?^"Jo''!r^u* 
clear  either  that  he  had  returned  to  his  original  domicile  l!  Fifios. 
previous  to  his  death,  or,  that  having  a  domicile  nowhere, 
it  must  in  law  be  held  to  bo  in  liis  native  country.     The 
appellants,  on  the  other  hand,  contended  that  the  forum 
originis  was  gone  on  entering  the  Dutch  service,  and  mar- 
rying in  Holland.     It  was  again  gone  on  leaving  that  ser- 
vice, and  establishing  himself  in  Russia.    That  his  residence 
for  the  most  part  after  that  was  at  Gosport,  where  he  took 
a  house,  furnished  it,  and  where  he  always  resided  when  at 
home  with  his  family. 

Of  this  date,  the  Cpurt  found,  **  In  respect  Sir  Charles  Dec.  17, 1793. 
*<  Douglas  was  born  in  Scotland,  and  occasionally  had  a  do- 
**  niicile  there,  that  he  died  in  Scotland,  where  some  of  his 

children  were  boarded,  and  that  he  had  not  at  the  time 

a  domicile  any  where  else  :  The  Lords  find  his  succession 


it 
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1796.       «'  falls  to  be  regulated  by  the  law  of  Scotland."  *    To  this, 
on  reclaiming  petition,  thej  adhered. 


oMMANNETt&c.  ^gaittst  thoBO  interlocutors  the  present  appeal  was  brought. 
BTNOBAH,  &c.  PUodedfor  the  Appdlanta. — 1st,  The  reasons  stated  by  the 
Feb.  7,  1794.  Court  of  Session  for  holding  Sir  Charles'  domicile  to  be  in 
Scotland,  are,  1st,  That  he  was  born  there;  2d,  That  he  oc- 
casionally had  a  domicile  there;  and  3d,  that  he  died  there, 
where  some  of  his  family  resided.  In  regard  to  the  first, 
undoubtedly  the  forum  originis  of  Sir  Charles  was  in  Scot- 
land. Had  he  been  a  wanderer  over  the  world,  without 
wife,  family,  household,  permanent  relation  or  residence  of 
any  sort,  the ybrum  originis  must  still  subsist.  But  nothing 
can  be  more  clear  and  settled,  than  that  ihe  forum  originis 
must  give  way  to  a  subsequent  domestic  establishment. 
Sir  Charles  had  formed  permanent  relations.  lie  had 
arrived  at  distinction  and  honours  by  a  regular  coarse  of 
service  in  the  British  navy;  had  been  three  times  married, 
had  children,  household  establishments,  and  considerable 
property;  so  that  Sir  Charles  cannot  be  viewed  to  have  been 
a  wanderer,  without  any  permanent  habitation.  His  house 
at  Gosport  was  his  home,  where  he  had  resided  for  nearly 
twelve  years,  either  by  himself  or  family,  and  which  was 
possessed  up  to  his  death,  although  let  out  furnished.  In 
the  second  place,  he  had  no  occasional  domicile  in  Scotland. 
For  forty-eight  years  he  had  only  visited  Scotland  four  times, 
On  the  third  occasion  he  had  staid  ten  months,  but  this  was 
not  sufficient ;  and  is  entirely  explained  away  by  the  letter  to 

*  Opinions  of  Judges : 

Lord  President  Campbell. — <'  This  is  a  question  upon  a  will, 
and  whether  the  law  of  England  or  Scotland  is  to  be  the  rule.  The 
original  question  was  not  understood  to  depend  on  any  municipal 
rule  of  the  law  of  Scotland,  but  was  decided  upon  a  general  princi- 
ple of  law.  (Vide  first  interlocutor).  As  to  the  question  now 
stated,  it  cannot  be  said  that  Sir  Charles  Douglas  had  a  fixed  domi- 
cile any  where  at  the  period  recently  before  his  death.  But  Scot- 
land was  the  place  of  his  nativity,  where  he  lived  till  twelve  years 
of  age,  where  he  occasionally  resided  afterwards,  where  a  part  of  his 
family  also  resided,  and  where  he  died  ;  and  as  it  is  admitted  that 
he  had  then  no  actual  home,  or  fixed  establishment  elsewhere,  the 
question  is.  Whether  the  above  circumstances  are  not  sufficient  to 
constitute  a  domicile  in  Scotland  ?  I  think  that  they  are  sufficient 
to  hold  that  his  domicile  was  in  Scotland.  Vide  the  case  of  Lorimer 
V.  Mortimer,  1st  Feb.  1770*** — Vide  President  Campbell*8  Session 
Papers,  72i 
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Mrs.  Bailie.     On  the  fourth  visit  he  died,  but  the  mere  cir*       1796. 
cumstance  of  these  temporary  visits,  attended  as  they  were 


by  no  fact  which  showed  an  intention  on  the  part  of  SirO""*^""***^®- 
Charles  to  take  up  there  his  final  residence,  iM  insufficient.  BinaHAM  &c. 
And  his  death  there  cannot,  in  the  next  place,  form  any 
ground  by  itself,  the  more  especially  as  he  at  the  time  had 
a  domicile  elsewhere,  because  at  that  moment  he  was  tenant 
of  a  house  in  Gosport,  where  his  furniture  and  pictures  re- 
mained, and  which  was  at  the  time  of  his  death  his  home, 
and  England,  therefore,  his  domicile. 

IL  But  whatever  bo  the  decision  on  this  point,  still  the 
law  of  Scotland  as  to  the  other  point  cannot  stand.  The 
testator  had  a  power  to  make  his  will  and  to  alter  it.  He 
had  power  to  disinherit  any  particular  child ;  and,  in  like 
manner,  he  had  flower  of  bequeathing  the  daughter's  share 
in  such  terms  as  that,  if  she  should  marry  a  particular  per- 
son, she  should  get  nothing,  and  her  share  devolve  on  her 
brothers  and  sisters.  Such  a  condition  is  not  a  restraint  on 
marriage,  and  consequently  neither  illegal,  nor  contra  banos 
mares.  It  may  be  a  hard  condition,  but  there  may  be  urgent 
reasons  inducing  the  father,  in  the  due  exercise  of  his  paren- 
tal power,  for  imposing  it.  If  good  in  the  case  of  a  stranger, 
it  ought,  for  this  reason,  to  be  good  where  a  parent  imposes 
it;  and  the  cases  referred  to,  relate  either  to  the  father  im- 
posing a  condition  that  his  daughter  should  marry  a  parti- 
cular person,  with  consent  of  his  trustees. 

Pleaded  for  tlie  Respondents. — 1.  Having  reference  to 
the  whole  history  and  career  of  Sir  Charles  Douglas'  life,  it 
is  clearly  established  that  he  must  be  considered  as  domi- 
ciled in  Scotland  at  the  time  of  his  death.  lie  was  born 
and  educated  there.  His  constant  residence  there,  except 
in  so  far  as  this  was  interrupted  by  his  professional  pursuits, 
which  were  of  a  naturo  not  likely  to  constitute  a  domicile 
elsewhere.  The  case  of  a  sailor  or  soldier  in  the  service  of 
their  country,  is  different  from  that  of  merchants,  seeking 
their  fortune  in  another  country.  The  former  are  only  ab- 
sent on  temporary  service,  and  must  be  held  to  be  domi- 
ciled in  the  country  to  which  they  originally  belonged.  They 
are  in  the  same  category  with  ambassadors,  &c.,  who  never 
lose  their  original  domicile,  although  resident  in  foreign 
courts.  Accordingly,  Sir  Charles  had  his  domicile  in  his 
native  country.  There  was  no  final  determination  taken  to 
abandon  that  country;  his  duty  led  him  away  into  active 
scenes,  but  he  always  kept  it  in  view.    The  house  at  Qoa- 
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1796.       port  was  only  taken  ^hen  he  took  the  guardeihip  command, 
just  to  serve  him,  just  in  the  same  way  as  he  took  lodgings 


0HHANNBY,&c.in  Leith,  when  he  was  on  the  Scotch  station,  but  he  was 
BINGHAM  &c.  ^^^°  attached  to  his  ship,  and  ready  to  be  called  away.  He 
had,  moreover,  on  frequent  occasions,  stated  his  desire  to 
lay  his  bones  in  Scotland,  among  his  ancestors.  2.  In  re- 
gard to  the  alteration  of  her  father's  will,  there  could  be 
nothing  more  firmly  established  in  the  law  of  Scotland,  that 
such  conditions  and  restraints  on  marriage  are  void,  and  of 
no  effect  in  depriving  the  daughter  of  her  share  in  the  de- 
ceased's succession.  Besides,  the  condition  strictly,  does 
not  apply,  because  she  has  not  married  Richard  Bingham 
son  of  John  j^toody  Bingham,  but  Kichard  son  of  Isaac 
Moody  Bingham,  which,  thotfgh  a  critical  objection,  yet  in 
the  circumstances  of  this  case,  should  be  strictly  interpreted. 

Lord  CnANCSLLOR  Louohbocrqh. 
"  My  Lords, 

*'  The  question  now  to  be  determined  by  your  Lordships  is  pecu- 
liarly interesting,  and  every  argument  of  compassion,  everything 
which  tends  to  call  forth  the  higher  sentiments  and  feelings,  press 
upon  your  Lordships  for  every  possible  favour  to  the  respondents;  for 
it  is  more  than  probable  that  the  resentment  of  the  father,  on  ac- 
count of  this  lady's  rash  conduct,  would,  under  the  real  circumstances 
of  the  case,  as  they  afterwards  appeared,  have  been  softened  and 
appeased,  and  that  his  known  good  nature  would  have  induced  him 
to  pardon  her  indiscretion,  and  to  annul  the  codicil  to  his  will,  if,  to 
the  great  loss  of  his  country,  as  well  as  his  famil}*,  he  had  not  been 
carried  off  suddenly  and  unexpectedly.  But  nothing  can  be  so  dan- 
gerous as  for  a  court  of  justice  to  suffer  itself  to  be  led  away  by  com- 
passion, instead  of  being  guided  by  the  general  rules  laid  down  as 
the  law  of  the  land  ;  and  of  applying,  in  the  cases  before  it,  that  law 
biased  by  passion,  or  warped  by  personal  consideration. 

**  In  the  present  case,  there  are  two  interlocutors  brought  under 
our  review,  in  their  natures  essentially  different  from  each  other. 

<^  The  first  is  on  a  question  of  pure  Scotch  law,  by  which  the 
Court  of  Session  have  declared  that  the  codicil  executed  by  Sir 
Charles  Douglas  can  have  no  effect,  as  being  at  variance  with  the 
law  of  Scotland.  But  when  this  question  was  before  them,  unfor- 
tunately the  Court  overlooked  another  and  previous  question^  which, 
therefore,  forms  the  subject  of  their  second  interlocutor,  and  that  is. 
Whether  Sir  George  Douglas  was  domiciled  in  this  country,  or  in 
Scotland  ?  The  question  here  alluded  to,  has  no  reference  to  the 
particular  law  of  Scotland,  it  must  be  decided  on  principles  of  general 
law ;  because,  it  is  now  admitted,  not  merely  in  both  parts  of  Great 
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Britain,  bat  in  all,  at  least  most  of  the  cifilized  coantries  in  Europe,         1796. 
that  it  is  the  place  of  a  man's  domicile  which  must  give  the  rale  for 


the  distribation  of  his  personal  property.  o«maiih»t,  & 

'<  Formerly,  there  seems  to  have  existed  in  the  coarts  of  Scotland,  qihqham,  &c. 
and  in  other  parts  of  Europe,  a  kind  of  controversy  in  regard  to  the 
locality  of  personal  property,  as  if  its  distribation  was  dependent  upon 
this  consideration.  But  the  determination  of  your  Lordships,  which 
hare  been  acquiesced  in  and  followed  in  Scotland,  have  now  settled 
it  as  law,  that  the  distribution  of  an  intestate's  personal  estate,  or  the 
constrnction  or  effect  of  a  will,  must  be  governed  by  the  law  of  the 
place  where  the  intestate,  or  the  testator,  had  his  last  domicile.  If, 
then,  it  shall  be  decided,  in  the  present  case,  that  Sir  Charles  Doug- 
las died  a  domiciled  Englishman,  it  is  immaterial  (as  to  these  par- 
ties) whether  the  judgment  of  the  Court  of  Session  be  right  or  wrong 
on  the  other  question,  which  depends  upon  the  law  of  Scotland. 

**  In  viewing  the  life  of  the  late  Sir  Charles  Douglas,  your  Lord- 
ships will  find  it  a  life  of  bustle  and  adventure.  The  scenes  of  acti- 
vity in  which  he  was  almost  constantly  engaged,  and  in  the  course 
of  which  he  distinguished  himself  so  remarkably  for  courage  and 
good  conduct,  afforded  him  but  little  opportunity  to  settle  long  in 
any  particular  place.    Independent  of  the  services  he  rendered  to  ^ 

this  country,  your  lordships  will  find  him  in  the  employment  of  two 
courts,  the  allies  of  Britain,  Holland  and  Russia.  In  the  Empress's 
service  he  was  entrusted  with  a  very  high  command,  which  did  not 
continue,  however,  for  any  great  length  of  time  ;  but,  in  the  service 
of  Holland,  he  continued  for  a  much  longer  period, — three  or  four 
years — and  it  has  been  argued  that  he  acquired  a  domicile  in  each 
of  these  countries ;  a  question  which  I  aili  not  now  called  upon  to 
discuss.  At  his  return  home,  in  both  cases,  he  was  employed  in  our 
own  service,  and  your  Lordships  will  perceive  that  he  was  much  em- 
ployed, and  in  various  parts  of  the  world  ;  that  he  was  exceedingly 
active  at  all  times ;  and  that,  when  at  home  on  shore,  he  was  so 
eageriy  engaged  in  the  course  and  pursuit  of  his  profession,  that  he 
did  not  settle  anywhere,  so  as  to  strike  root  very  deeply,  which  at 
first  sight  makes  it  difficult  to  say  where  he  was  domiciled.  But, 
upon  a  more  minute  investigation  of  the  circumstances  in  his  life^  I 
cannot  approve  of  the  judgment  of  the  Court  of  Session ;  and  I  shall 
now  examine  into  the  reasons  on  which  the  judgment  is  founded, 
for  the  purpose  of  showing  on  what  grounds  I  am  not  satbfied,  in 
doing  which,  I  shall  take  the  inverse  order  in  which  these  reasons 
are  stated  in  the  interlocutor. 

^*  By  this  anangement,  then,  the  first  circumstance  is,  that  he 
died  in  Scotland,  where  some  of  his  children  were  boarded.  This, 
however,  of  some  of  his  children  being  boarded  in  Scotland,  is  not  men- 
tioned as  the  ratio  decidendi,  but  is  thrown  in  along  with  the  circum- 
stances of  his  death.  On  that  circumstance,  however,  no  stress  can  be 
bud;  for  nothing  is  more  clear,  than  that  residence,  purely  temporary. 
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|.QA         has  no  effect  whaterer  in  the  creation  of  a  domicile.    Precisely  of 
'     '        this  kind  was  the  residence  of  Sir  Charles  Doaglas  in  Scotland  at 


OHHAMNBT  i(<c.*^®  pcriod  of  his  death.     He  had  been  appointed  to  the  command 
«.  on  a  foreign  station,  and  went  down  to  Scotland  to  take  leaye 

BINGHAM,  &c.  of  such  of  his  children  as  happened  to  be  there,  with  all  the  hurry 
which  was  the  necessary  consequence  of  a  speedy  and  immediate 
return.  When  he  set  out  for  Scotland,  he  was  actually  appointed. 
He  had,  therefore,  so  very  short  a  time  to  continue,  that  it  is  im- 
possible to  say  or  imagine  that  he  had  the  remotest  thought  of  set- 
tling or  remaining  in  Scotland,  at  the  time  when  unfortunately  his 
life  was  closed.  The  time  he  had  to  spend  in  Scotland  at  that 
period  was  limited,  his  stay  was  circumscribed,  an  immediate  return 
was  indispensably  ^requisite ;  and,  lastly,  the  object  he  had  in  view  in 
this  journey  to  Scotland  was  definable,  and  is  defined.  He  was  there, 
therefore,  without  idea  or  intention  to  remain,  and  consequently 
his  last  visit  to  Scotland,  and  unexpected  death,  can  have  no  influ- 
ence on  the  point  of  his  domicile. 

*'  The  next  circumstance  is,  that  occasionally  he  had  a  domicile 
in  Scotland.  But  this  is  rather  an  inaccuracy,  for  when  had  he  a 
domicile  in  Scotland  ?  That  is,  at  what  period  was  he  fixed  and 
settled  there  for  life,  or,  as  the  word  has  been  explained,  for  a  per- 
petuity, meaning  a  continuation  of  time,  or  with  an  intention  to  re- 
main ?  Unless  it  can  be  shown  that  he  had  been  settled  in  Scotland 
with  such  an  animus,  he  can  neyer  be  said  to  have  had  a  domicile  ia 
that  country.  For  there  is  no  such  thing  as  an  occasional  domicile. 
It  is  the  general  habit  and  tenor  of  a  man's  life  which  most  be 
looked  to;  and  in  no  case  is  it  possible  for  a  man  to  be  so  situated 
as  to  admit  the  idea  of  anything  like  two  domiciles  for  the  purpose 
of  succession,  unless  his  time  were  so  arranged  as  to  be  equally  and 
statedly  divided  betwixt  two  countries,  in  each  of  which  his  resi- 
dence had  exactly  the  same  appearance  of  permanency  as  in  the  other, 
— a  case  which  could  hardly  occur,  for  some  shade  of  difierence 
would  in  general  appear,  giving  a  clearer  character  of  permanency, 
or  established  settlement  to  one  of  the  situations  than  to  the  other. 
But,  if  such  a  case  as  I  have  now  supposed,  were  brought  before  uf, 
there  might  be  some  difiiculty  in  coming  to  the  true  conclusion.  It 
is  sufficient,  however,  here  to  say,  that  such  is  by  no  means  the  pre- 
sent case. 

'^  The  last,  or  rather  the  first  consideration  in  the  interlocutor  is, 
Thai  Sir  Charles  Douglas  was  born  in  Scotland.  This  may  be  in- 
sisted upon,  as  afibrding  some  little  degree  of  argument;  but  the 
judges  in  Scotland  were  all  agreed  in  opinion  that  birth  is  the  slight- 
est circumstance  in  the  formation  of  the  domicile  of  a  person  who 
has  arrived  at  the  years  of  Sir  Charles  Douglas.  If  it  could  be  made 
out  that  in  no  part  of  his  life  the  person  made  choice  of  any  country 
as  the  site  of  his  domicile,  his  birth  would  undoubtedly  fix  it  in  the 
place  of  his  nativity.   But,  where  a  man's  conduct  and  genial  habits 
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have  settled  him  elsewhere,  his  haying  been  born  in  another  conn-        1796. 
try  becomes  of  no  consideration,  and  cannot  have  the  smallest  eflFect 


in  regard  to  his  domicile.  0MMAmf«T,&c. 

"  Upon  the  case  of  Sir  Charles  Douglas,  my  opinion  is,  that  he  fixed  ^^^^^gi^  &c. 
himself  in  this  part  of  the  United  Kingdom.  I  have  no  hesitation  in 
declaring  it  as  my  further  opinion,  that  it  does  not  detract  from  the  idea 
of  his  being  domiciled  in  England,  that  his  professional  habits  and  con- 
yeniency,  joined  to  his  hopes  of  preferment,  induced  him  to  fix  and 
settle  here  in  preference  to  Scotland.  As  I  haye  already  obseryed,  Sir 
Charles  Douglas  could  not  be  much  at  home ;  but  when  he  had  any 
leisure,  any  opportunity  of  Hying  on  shore,  where  was  it  most  likely, 
where  most  expedient  that  he  should  be  found  ?  At  a  great  sea- 
port, certainly ;  at  Gosport,  or  in  its  neighbourhood,  and  it  appears 
to  me,  that  an  officer  so  eager  about  his  profession,  and  of  so  much 
nayal  ingenuity  as  Sir  Charles  Douglas  possessed,  (for  it  is  well 
known  that  he  was  the  author  of  some  great  improyements),  would 
haye  chosen  any  other  situation.  Sir  Charles  Douglas  was  a  public 
man,  and  one  may  therefore  speak  of  him.  I  will  then  take  it  upon 
me  to  say,  that  his  mind  and  inclinations  were  so  attached  to  his 
profession,  and  his  zeal  and  ingenuity  for  the  improyement  of  the 
nayy  so  great,  that  I  am  conyinced  he  could  not  haye  been  at  rest 
for  any  great  length  of  time  in  any  situation,  but  where  he  had  an 
opportunity  of  showing,  and  putting  these  in  practice. 

**I  haye  mentioned  the  probability  that  Sir  Charles  Douglas 
would  take  up  his  residence  in  this  country ;  and,  as  a  matter  of  fact* 
he  was  domiciled  at  Gosport,  that  is,  his  family  and  establishment 
were  there  for  seyen  years  successiyely,  from  the  year  177^9  ®^®n 
when  seryice  called  him  personally  to  another  quarter.  At  one 
period  he  had  a  guardship  at  the  Medway.  Still,  howeyer,  his  house 
and  home  continued  at  Gosport ;  and  the  general  habits  of  life,  and 
his  conduct  throughout,  all  tend  to  confirm  the  proposition,  that  his 
domicile  was  by  choice  in  England,  and  consequently  that  he  must 
be  considered  as  an  Englishman. 

**  I  shall  not  detain  your  Lordships  with  a  discussion  of  the  effect 
of  the  yisit  to  his  sister  in  17B6 ;  but  content  myself  with  obsenring, 
that  during  the  whole  space  of  time  which  he  remained  in  Scotland 
he  had  no  house  of  his  own — ^was  neyer  master  of  a  family  ;  and 
that,  preyious  to  his  departure  for  Scotland,  he  guards  his  sister 
against  entertaining  any  idea  that  it  was  his  intention  to  be  more 
than  a  yisitor,  or  to  take  up  any  settled  residence  in  Scotland. 

**  Your  Lordships  will  at  once  see,  that  it  is  a  yery  material  cir- 
cumstance, and  takes  away  much  of  the  fayour  of  the  case  from  the 
respondents,  that  a  man,  considering  himself  an  inhabitant  of  a  par* 
ticular  country,  and,  acting  upon  that  idea,  has  made  a  regular  set- 
tlement of  his  afiairs,  agreeably  to  the  laws  of  that  country ;  and  yet 
that  he  should  be  disappointed  in  his  intention,  and  the  disposition 
he  had  made  be  defeated,  on  the  idea  and  supposition  that  his  sue- 
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1796.        cession  must  be  governed  by  the  law  of  another  country  where  he 
happened  to  be  bom  ;  and  that  such  his  settlement,  not  being  agree- 


0MiiANME7,&c.  a|)ie  (Q  j}^  latter  law,  shall  be  considered  as  good  for  nothing ;  that 

BiMGHAH  &c.  ^^  ^^^  ^  ^^'^  ^  ^  person  who  has  died  intestate,  leaving  it  to  that 
law  to  make  a  will  for  him.  In  the  case  of  Sir  Charles  Douglas, 
this  hardship  is  particularly  apparent ;  for,  if  we  look  to  the  will 
which  he  executed,  and  the  subsequent  codicil,  it  is  impossible  to 
conceive  that  he  considered  himself  in  the  character  of  a  Scotchman, 
having  his  property  subject  to  the  rules  established  by  the  law  of 
Scotland.  The  opposite  conclusion  presents  itself  with  irresistible 
force.  His  will  is  an  English  will,  in  every  sense  of  the  word  ;  and 
it  is  therefore  an  obvious  conclusion,  that,  in  his  opinion,  the  law  of 
England  was  to  dispose  of  his  property. 

**  But,  it  is  uiged,  that  he  also  made  a  will,  or  disposition  in  the 
Scotch  form,  of  his  property  in  Scotland.  He  did  so,  and  he  was 
well  advised  when  he  did  so,  because  that  property  being  herUabUj 
could  only  be  disposed  of  by  those  forms  prescribed  by  the  law  of 
Scotland.  But  what  was  the  object  of  this  disposition  ?  It  was  to 
direct,  that  his  whole  property  in  Scotland  should  be  sold^  that  it 
might  be  converted  into  personal  property,  and  distributed  and  dis- 
posed of  in  the  same  manner  as  his  property  in  England.  U,nder 
these  circumstances,  it  is  impossible  to  conceive  that  Sir  Charles 
Douglas  had  the  most  distant  idea  that  his  will  would  be  set  aside 
by  his  children,  because,  by  the  law  of  Scotland,  they  are  entitled  to 
legitim  ;  or,  by  his  wife,  who  probably  had  no  settlement  by  covenant, 
because  she,  by  the  same  law,  might  claim  her  thirds.  It  appears, 
on  the  contrary,  to  be  very  evident,  that  Sir  Charles  Douglas,  look- 
ing to  the  laws  of  this  country  as  the  only  medium  by  which  his 
intention  was  to  be  carried  into  effect,  never  dreamed  of  these 
claims ;  and  the  hardship  would  rather  be,  that  his  disposition  should 
not  take  effect  in  consequence  of  his  long  residence  in  England.  In 
my  opinion,  therefore,  your  Lordships  ought  to  declare  that  the  sue- 
cession  of  Sir  Charles  Douglas  must  be  regulated  by  the  law  of 
England. 

^  Should  your  Lordships  be  of  this  opinion,  it  is  then  unnecessaiy 
to  enter  into  the  other  question,  because  your  judgment  attaches  on 
all  the  property,  wherever  situated,  and  Sir  Charles  Douglas'  exe- 
cutors will  be  authorised  to  act  as  his  personal  representatives  and 
executors  in  Scotland,  under  the  authority  of  the  Court  of  Session ; 
the  effect  of  which  will  be,  that  the  respondent,  Mrs.  Bingham,  un- 
fortunately will,  by  means  of  the  codicil,  lose  the  benefit  which  was 
intended  for  her  by  the  will  of  her  father.  At  the  same  time,  it 
may  not  be  improper  to  say  a  few  words  on  the  other  question,  even 
though  it  shall  be  declared  that  Sir  Charles  had  his  domicile  in  this 
country  ;  in  which  opinion,  the  noble  and  learned  Lord  (LordThur- 
low),  who  attended  most  of  the  pleadings,  perfectly  agrees  with  me ; 
while,  at  the  same  time,  h^  entertains,  as  I  do,  a  very  great  degree 
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of  doubt,  whether,  by  the  law  of  Scotland,  the  first  interlocutor  of        1796. 
the  Court  of  Session  can  possibly  be  supported. 


**  I  hare  looked  with  care  into  the  tex^  writers  on  the  Scotch  law,®**'^'"'*^'*'*^* 
without  being  able  to  discover  any  positire  declaration,  or  opinioui  sxhoham  &c. 
different  from  what  is  to  be  met  with  in  the  law  of  this  country. 

'*  Stair  treats  only  of  bonds  of  provision,  which  are  materially  dif- 
ferent from  deeds  of  a  testamentary  nature  ;  for  the  former  consti- 
tuted the  provision  a  debi  against  the  estate,  subject,  no  doubt,  to  a 
certain  condition,  the  legal  validity  of  which  depended  upon  its 
object  and  tendency.  If  it  be  a  general  restraint,  it  b  said  to  be 
contra  libertatem  matrimonii^  and,  on  that  account,  null.  If  it  forces 
the  grantee  to  marry  a  particular  person^  it  is  then  termed  contra 
pietatem  ;  the  father  has  exceeded  his  authority,  and  for  this  reason 
the  provision  is  sustained,  while  the  condition  is  rejected. 

''  Erskine  speaks  of  bonds  with  a  condition,  impossible  to  be  per- 
formed, in  which  case  he  lays  it  down,  that  the  debt  is  constituted  ; 
while  the  condition  being  impossible,  the  bond  is  taken  as  a  pure 
bond.  Or  if  the  condition  be  such  as  the  father  ought  not  to  im- 
pose,  the  debt  in  this  case  is  likewise  sustained,  without  regard  to  the 
condition,  because  it  is  an  improper  one. 

'*  Then,  as  for  their  cases,  there  are  several  where  the  consent  of 
particular  persons,  such  as  trustees,  was  declared  to  be  necessary 
previous  to  marriage  ;  but  there  is  not  a  single  case,  in  which  it  has 
been  found,  that  a  father  might  not  impose  upon  his  child  a  reason- 
able condition.  I  shall  just  add,  on  the  subject  of  these  bonds  of 
provision,  that  they  do  not  require  delivery,  but  are  perfectly  valid, 
and  the  provisions  contained  in  them  become  an  existing  debt,  if 
found  in  the  father's  repositories  at  his  death. 

««  But  there  is  no  affinity  betwixt  these  cases  and  the  present  A 
father,  in  Scotland,  can  disinherit  his  child  ;  and  certainly  he  can, 
with  at  least  equal  propriety,  impose  upon  such  child  a  condition  in 
itself  neither  unreasonable  nor  improper.  But,  in  fact,  this  is  not 
properly  the  case  of  a  condition,  but  rather  that  of  a  revocation  of 
the  bequest  in  a  will  by  a  subsequent  codicil.  The  question  then  to 
be  considered  19,  Whether  the  legacy  revoked  by  the  codicil  has  been 
and  ought  to  be  forfeited  ?  The  legacy,  given  by  Sir  Charles  in  his 
vrill,  is  recalled  if  his  daughter  had  married,  or  should  marry,  the 
respondent,  or  any  of  his  brothers ;  that  is,  the  legacy  continues  in 
force,  but  the  codicil  revokes  it  sub  modo,  if  a  certain  event  had 
happened,  or  should  happen  ;  and  there  could  be  nothing  unreason- 
able in  this. 

*^  The  event  had  happened ;  and  on  the  death  of  Sir  Charles,  his 
will  was  found  to  contain  the  legacy  to  his  daughter,  but  the  codicil 
was  found  to  revoke  it.  There  is  no  affinity  betwixt  this,  and  those 
cases  in  which  the  Court  of  Session  has  annulled  the  condition  an- 
nexed to  the  giftf  or  existing  debt 
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1796.  ^'  I  ^<^cl  much  diffidence,  however,  in  deHrering  this  opinion.    Bot 

the  reversal  of  the  interlocutor,  on  the  legality  of  the  condition,  does 


8TBIN         not  depend  upon  it.     It  is  the  declaration  that  Sir  Charles  Douglas 
*'     «      was  a  domiciled  Englishman  which  governs  the  case;  that  depends 
*     '  upon  principles  of  general  law ;  and  the  reversal  of  the  first  interlocn- 
tor  is  a  necessary  consequence  of  the  reversal  of  the  second." 

On  the  motion  of  the  Lord  Chancellor,  this  judgment  was 
pronounced,  (18th  March,  1796). 

It  is  ordered  and  adjudged,  that  the  said  interlocntora  of  the 
17th  December  1793  and  the  17th  February  1794,  com- 
plained of  in  the  said  appeal,  be,  and  the  same  are 
hereby  reversed;  and  it  is  hereby  declared  that  the 
succession  to  the  property  of  Sir  Charles  Douglas  be 
regulated  by  the  law  of  England :  And  it  is  further 
ordered  and  adjudged,  that  the  interlocutor  of  the  17th 
of  February  1792,  also  complained  of  in  the  said  appeal, 
be,  and  the  same  is  hereby  reversed. 

For  Appellants,  Wm.  Grants  Thomas  Macdonald. 
For  Respondents,  Sir  J.  Scott^    Wm  Battiner. 


John  Stein,  Distiller  at  Canonmills,      -        Appellant; 

Thomas  Stewart  and  Jambs  Sommervail)    «  ,    , 

&  Co.,  Merchants,  Leith,        -        -     }  Respondents. 

House  of  Lords,  I8th  April  1796. 

Contract  op  Sale — Payment  —  Bills.  —  A  contract  for  the 
sale  of  spirits,  to  be  delivered  at  stated  periods,  and  stipu- 
lating that  "  Bills  at  three  months'*  should  be  granted  for  eadi 
delivery.  The  question  was,  Whether,  from  the  stipulation  of 
"  bills  at  three  months/'  and  other  correspondence  between  the  par- 
ties, the  seller  was  entitled  to  discountable  bills,  or  bills  that 
would  produce  ready  cash  at  the  banks;  and  on  failure  to  give  such 
bills,  whether  he  was  entitled  to  stop  the  contract ;  Held,  in  the 
Court  of  Session,  That,  as  by  the  said  contract  he  had  recdved  the 
guarantee  of  a  party,  he  could  demand  nothing  farther,  and  was 
bound  to  perform  his  contract,  although  he  offered  to  prove  that  the 
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alleged  guarantees  were  the  principals  in  the  purchase, — that  they        ^79^, 
had  done  granted  hills  for  the  spirits  as  principal  purchasers — that  - 

thejhad  held  out  that  William  Allan,  hanker,  was  also  concerned  in        stkin 
the  purchase  as  partner,  and  that  he  would  discount  the  hills.  ^* 

That  Mr.  Allan  at  first  discounted,  hut  latterly  refused  to  dis-  ' 

count  their  hills,  because  they  had  dishonoured  previous  bills  so 
discounted ;  and  that  Mr.  Allan,  upon  inquiry,  declared  that  he 
was  not  a  partner  of  the  concern,  and  that  he  could  not  obtain 
the  bills  discounted  in  any  other  bank,  and  that  these  parties  had 
assured  him,  that  if  Mr.  Allan  did  not  always  discount  these  bills, 
they  would  pay  cash.  Rerersed  in  the  House  of  Lords,  and  these 
facts  allowed  to  be  prored,  if  they  should  not  be  admitted  by  the 
respondents. 

On  the  26th  April,  the  appellant,  John  Stein,  entered 
into  a  transaction  with  the  respondent,  Thomas  Stewart, 
whereby  the  appellant  agreed  to  deliver  certain  quantities 
of  spirits  to  Mr.  Stewart,  at  certain  stated  terms,  as  set  forth 
in  the  following  letters,  on  receiving  bills  from  him  at  a  cer- 
tain date,  guaranteed  by  the  other  respondents  James  Som- 

meryail  &  Co «*  Leith,  20th  April  1792.    Mr.  Thomas 

"  Stewart,  Sir,  In  consequence  of  what  has  just  now  passed 
"  betwixt  us,  I  hereby  make  you  o£fer  of  100  puncheons 
*'  common  aqua  vitse,  deliverable  at  your  cellars  at  Leith  in 
"  the  course  of  four  weeks  from  this  date,  at  2s.  6d.  per 
*^  gallon,  at  the  strength  of  one  in  ten  under  hydrometer 
"  proof,  per  Clerk's  instrument,  of  a  quality  such  as  the 
'^  sample  to  be  shown  you,  and  sealed  to-morrow ;  the 
**  amount  to  bo  payable  by  your  acceptances  at  four  months 
'*  from  the  date  of  the  deliveries,  or  when  you  find  it  more 
**  convenient,  to  pay  cash,  the  common  interest  being 
''  allowed.  I  also  make  you  a  farther  ofifer  of  600  pun- 
"  cheons  of  the  same  quality,  deliverable  in  ^quantities  of 
*'  12  puncheons  weekly,  at  2b.  2d.  per  gallon,  of  the  strength 
^'  of  one  in  ten  hydromte^  proof,  per  Clerk's  instrument,  to 
'*  be  payable  by  your  acceptance  at  three  months  from  the 
^'  date  of  each  settlement,  which  shall  take  place  at  the  end 
of  every  fortnight ;  it  being  understood  that  the  delivery 
of  the  weekly  quantity  is  to  take  place  on  the  beginning 
of  June  nea^t,  and  that  the  spirits  are  to  be  delivered  of  a 
"  strength  under  twenty  per  cent,  over  hydrometer  proof. 
'^  Upon  these  terms  I  hereby  agree  to  deliver  you  these  700 
"  puncheons  of  aqua  vitse,  and  your  letter  of  acceptance 
*^  shall  render  this  conclusive.  And  I  further  promise, 
^*  that  before  making  any  further  sale  to  any  other  house 
^'  upon  as  low  terms,  (the  houses  of  William  Forlong  &  Co., 


it 
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1796.        '*  and  Adam  and  Mathie  excepted),  yon  shall  have  the  re- 
'*  fasal  of  such  a  sale  at  any  time  during  this  contract.     It 


8TBIH  «« ig^  however,  provided,  that  if  any  alteration  should  take 
8TBWART  &c.  '*  P^ace  in  the  duties  to  government,  either  by  an  additional 
"  duty  on  the  stills,  or  otherwise,  that  then,  if  we  cannot 
"  agree  with  regard  to  the  difference,  either  party  shall  have 
**  it  in  their  power  to  put  an  end  to  this  agreement.  As 
*'  you  are  not  particularly  acquainted  with  the  quality  of 
*'  the  sample  to  be  produced  to-morrow.  I  engage  that  it 
**  shall  be  such  as  I  in  general  sell.  The  empty  casks  are 
'^  either  to  be  returned  in  the  course  of  six  months,  or  if  at  an 
"  average  they  contain  above  470  gallons,  to  be  paid  for  at  the 
"  rate  of  12s.  each,  and  if  less,  at  the  rate  of  10s.  each.  It 
**  is  also  understood  that  Messrs.  James  Sommervail  &  Co. 
**  have  a  concern  in  this  agreement,  and  are  to  guarantee  its 
"  due  performance  in  every  respect.  (Signed)  John  Stein." 
April  26, 1792.  Mr.  Stewart,  of  this  date,  gave  in  counter  missive  of  accept- 
anco  to  these  terms,  and  besides  delivered  to  Mr.  Stein  the 
following  guarantee  from  Messrs.  James  Sommervail  &  Co., 
^-"  '26th  April  1792.  We  hereby  engage  that  the  above 
**  bargain  which  you  have  made  with  Mr.  Thomas  Stewart, 
'*  shall  be  implemented  in  all  respects  on  his  part;  and  we 
**  become  bound  to  see  whatever  acceptance  he  may  grant 
**  on  this  account,  paid  in  the  same  regular  manner  as  if  we 
"  were  actually  bound  in  them  ourselves ;  and  if  at  any 
'*  time  you  choose  to  take  our  acceptances  in  preference  to 
'^  Mr.  Stewart's,  we  have  no  objection  to  grant  them.*' 

''  We  are,  (Signed)  Jambs  Sohbrvail  &  Co." 
It  was  alleged  by  the  appellant,  that  though  his  letter 
was  addressed  to  Mr.  Stewart,  yet  that  James  Sommervail 
and  Co.  were  the  real  parties  dealt  with,  and  Stewart  merely 
their  servanf  or  rider.  It  was  also  alleged  by  him,  that  at 
the  time  these  missives  were  entered  into,  the  bills  of 
Messrs.  Sommervail  and  Co.,  accepted  at  the  date  stipulated, 
were  currently  negotiated,  and  could  command  money  at  the 
banks.  And  further,  that  it  could  not  be  supposed  that, 
without  a  command  of  ready  money,  he  (so  recently  com* 
menced  business)  could  be  able  to  manufacture  twelve 
puncheons  of  spirits  per  week,  and  deliver  them  to  the  re- 
spondents. And  accordingly,  that  it  was  on  the  faith  of 
either  receiving  cash,  or  bills  discountable  at  the  bank,  so 
as  to  produce  cash  as  the  spirits  were  delivered,  that  he 
could  be  able  to  perform  his  part  of  the  transaction. 

For  eleven  months   ensuing,  the   appellant    delivered 
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agreeably  to  his  bargain,  the  quantities  of  spirits  in  qaestion ;       ^^^^* 
and  received  in  payment  thereof  the  acceptances  of  the 
respondents,  which  he  got  discounted  with  Mr.  Alexander         v. 
Allan,  Banker  in  Edinburgh,  whom  Messrs.  Sommervail  &  stswakt,  &o. 
Co.  had  represented  was  a  partner  of  their  house,  and  would 
discount  their  bills. 

But  in  March  1793,  Mr.  Allan  having  declined  to  dis- 
count  these  bills  any  longer,  and  having  also  explained  that 
he  was  not  a  partner  in  the  house  of  James  Sommervail 
&  Co.,  the  appellant  resolved  to  put  an  end  to  the  contract 
on  his  part,  and  accordingly  refused  to  supply  the  respon- 
dents with  any  more  spirits,  whereupon  the  respondents 
raised  the  present  action  for  implement;  and  the  question 
was,  Whether  the  stipulation  of  bills  at  short  dates  given  in 
payment  of  the  whisky,  did  not  imply  discountable  bills,  or 
billS'that  would  produce  at  once  money  in  the  market ;  and 
whether  the  appellant  was  entitled  to  resile  from  the  contract, 
on  the  respondents'  bills  becoming  not  discountable  at  the 
bank? 

The  appellant,  on  finding  the  bills  not  discountable  at  the 
bank,  wrote  the  respondents,  Messrs.  Sommervail  &  Co.,  as 
follows: — "lith  March  1793.    It  is  not  without  a  good  Mar.  14, 1793. 
"  deal  of  hesitation,  and  the  earnest  solicitation  of  many  of 
**  my  friends,  that  I  take  the  liberty  of  addressing  you  on  a 
^*  subject  so  delicate  as  credit ;  I  trust,  however,  that  nu- 
**  merous  and  alarming  failures,  which  are  just  now  hap* 
*'  pening  in  every  part  of  the  country,  and  my  inability  to 
*'  get  your  paper  discounted,  will  plead  my  excuse.    Pro- 
**  vious  to  signing  our  contract,  you  will  recollect,  that  I  called 
*'  you  aside,  and  asked  you  who  were  your  partners.    I  am 
"  very  much  mistaken  if  you  did  not  then  inform  me,  that 
"  Mr.  Alexander  Allan  was  among  the  number,  and  I  have, 
*'  of  course,  always  represented  him  to  be  so  when  I  applied 
**  for  getting  your  paper  discounted  through  any  other  chan- 
"  nel.     I  have,  however,  been  a  good  deal  astonished  within 
^^  these  few  days,  to  be  informed  that  Mr.  Allan  says  he  is 
**  not  concerned  with  your  house,  and  that  I  must  have 
*'  misunderstood  your  meaning.     I,  therefore,  beg  you  will 
**  advise  me  how  the  matter  stands ;  for  if  he  is  not  conciomed 
*^  with  you,  it  will  be  impossible  for  me  to  command  cash  upon 
<*  your  paper;  but  I  trust  that,  considering  the  present  alarm- 
'*  ing  state  of  the  country,  you  will  have  no  objection,  either 
"  to  pay  me  ready  money,  as  the  spirits  are  delivered,  or  to 
"  find  me  such  security  as  can  command  it.    1  have  only  to 
"  add,  that  I  hope  you  will  do  me  the  justice,  not  to  impute 
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1796.  "  this  request  to  any  improper  motive ;  for  I  assure  you, 
"  upon  my  honour,  that  though  I  must  ultimately  be  a  very 
"  great  loser  by  our  bargain,  I  have  not  the  most  distant 
8TEWABT,  &c.«  ^jgh  or  inclinatiou  to  allow  any  improper  obstacle  to  pre- 
'*  vent  its  being  faithfully  fulfilled.  You  have  still  a  con- 
"  siderable  quantity  to  receive,  and  it  shall  be  delivered  to 
'^  you  as  soon  as  possible;  but  I  trust  that  you  will  agree 
'*  with  me,  that  my  friends,  who,  from  the  credit  they  grant 
**  me,  must  be  interested  in  all  my  transactions,  have  a 
'*  right  to  be  satisfied  with  the  security  as  well  as  myself." 

In  answer  to  this  letter,  Mr.  Sommervail  wrote  the  fol- 
Mar.  18,1793. lowing: — " Leith,  18th  March  1793.  Sir,  I  have  yours  of 
'*  the  15th  current,  the  first  of  the  kind  I  ever  received. 
**  The  situation  of  my  company  is  not  such  that  they  can- 
'^  not  bring  money  or  security  for  the  remainder  of  the  con- 
^^  tract  with  you ;  so  that,  on  that  score,  you  may  keep  your- 
"  self  easy.  In  supposing  that  I  ever  mentioned  A.  Allan 
**  as  one  of  my  partners,  you  are  mistaken ;  the  only  persons 
"  I  am  so  connected  with,  are  Mr.  Thomas  Gladstone  and 
'*  Mr.  A.  Allan's  nephew,  Mr.  Marr ;  with  these,  under  the 
'*  firm  of  James  Sommervail  and  Co.,  I  have  been  a  partner 
*'  about  four  years,  during  which  period  they  have  main- 
'*  tained  credit  far  beyond  what  they  had  occasion  for.  I 
**  by  no  means  blame  you  in  being  cautious ;  were  it  generally 
'*  the  case,  such  large  failures  would  never  have  happened, 
**  because  they  never  would  have  got  so  extensive  credits." 

Relying  on  the  representation  this  letter  held  out,  that 
*^  money  or  security  for  the  remainder  of  the  contract,^' 
would  be  forthcoming,  the  appellant,  subsequent  to  these 
Mar.  23,1793.  letters,  delivered  an  invoice  of  spirits  to  the  amount  of 
£1500.  After  which  another  transaction  happened  with  re- 
spect to  a  parcel  of  these  spirits,  which,  as  it  is  material  for 
illustrating  the  meaning  of  the  parties,  shall  appear  from 
the  following  words  of  the  appellant's  condescendence, 
which  were  offered  to  be  established  by  proof,  had  the  Court 
below  allowed  it.  ^*  Condescendence,  article  1 2th,  that  owing  to 
'<  the  pursuers  not  being  able  about  this  time  (March  1793), 
**  to  procure  cash  or  discountable  bills  to  the  defender  in 
*<  return  for  his  spirits,  no  spirits  were  delivered  to  them  for 
**  some  weeks.  From  this  circumstance,  the  defendant  had 
'*  upon  hand  spirits  to  the  value  of  about  £1500  sterling, 
^*'  ready  to  be  delivered ;  that  several  letters,  and  a  good 
('  deal  of  conversatiop,  took  place  between  the  parties  with 
**  regard    to  these  spirits ;   and  that,  in  particular,  Mr. 
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"  Stewart  came  to  the  defender's  counting-hoHse  at  Cannon-       1796« 
*'  mills,  and  told  him,  in  the  presence  of  his  clerks,  that  he 


cc 
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"  was  in  perfect  safety  to  deUver  over  the  spirits,  because  ^'^^^ 
"  cash  would  be  paid  for  what  was  at  present  to  be  taken  sti&vabt,  &c. 
"  away,  and  that  Mr.  Sommervail  had  spoken  to  Mr.  Allan, 
"  who  would  now  discount  the  bills  for  the  remainder. 
"  13th,  That,  in  consequence  of  the  assurance,  the  defender 
"  did  deliver  to  the  pursuers  spirits  to  the  value  of  £400,  for 
**  which  he  received  Somervail  &  Go.'s  bill  at  four  months 
"  date,  which,  in  mercantile  transactions,  is  equivalent  to 
"  cash.  The  remainder  of  the  spirits,  (about  £1100  worth), 
"  were  laid  aside  in  a  cellar  within  the  defender's  works ; 
**  that  he  received  for  the  spirits  so  laid  aside,  Sommervail 
**  &  Cc's  bills,  at  two  and  three  months,  under  a  positive 
"  and  explicit  assurance  that  Mr.  Allan  would  discount  them 
**  when  presented.  14tb,  The  above  mentioned  transaction 
*'  was  not  finished  in  the  same  way  in  which  the  other 
transactions  betwixt  the  parties  had  been  finished,  be* 
fore  the  difiiculty  of  discounting  the  bills  occurred.  In 
**  every  transaction  before  that  time,  the  defender  handed 
"  to  Mr.  Stewart,  or  to  Messrs.  Sommervail  &  Co.,  a  settled 
account,  in  which,  after  charging  them  with  the  spirits, 
he  gave  them  credit  for  their  acceptances,  as  so  much 
**  value  received  from  them.  On  this  occasion,  no  such 
**  account  was  handed  them,  nor  was  any  receipt  given  for 
"  the  bills,  as  had  always  been  done  in  former  transactions,  * 
"  until  it  was  known  whether  the  bills  would  be  discounted 
«  by  Mr.  Allan  or  not" 

"  15th,  That  when  Mr.  James  Reid,  the  defender's  clerk, 
**  presented  the  bills  to  Mr.  Allan,  he  refused  to  discount 
'*  them,  giving  as  his  reason,  that  he  was  exceedingly  dis- 
*'  satisfied  with  the  mode  in  which  Sommervail  &  Go.  were 
*<  doing  business,  and  that  they  had  extended  their  transac- 
**  tions  beyond  the  bounds  of  prudence,  adding  farther,  (a 
<c  circumstance  to  which  the  attention  of  your  Lordships  is 
^*  particularly  called),  that  he  had  not  been  able  to  procure 
*^  payment  of  some  of  the  bills  of  Sommervail  &  Co.,  which 
*<  he  had  discounted  to  the  defender,  in  any  other  way  than 
"  by  taking  from  Sommervail  &  Co.  other  bills  in  lieu  of 
"  them." 

The  appellant  thereupon  wrote  the  respondents,  declin- 
ing their  acceptances  as  a  settlement  for  the  spirits,  on  the 
ground  that  he  could  not  get  them  discounted,  and  vnsh- 
ing  to  know  if  they  were  ready  to  comply  with  their  offer, 
'*  either  to  give  cash,  or  find  satisfactory  security  that  would 
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1790.       *'  command  it,"'  otherwise  be  would  be  under  the  disagree- 
able necessity  of  dissolving  the  contract. 


sTKiN  rp^  ^j^jg  Iq^^q^  Messrs.  Sommervail  &  Co.  returned  for  an- 

STEWART,  &c.  swer, — **  Sir,  As  it  is  inconvenient  for  you  to  accept  our  bills 
'*  for  the  balance  of  last  settlement  of  whisky,  we  shall,  on 
'*  or  before  this  day  week,  or  Thursday  following,  get  you 
*'  cash,  or  such  security  as  will  entitle  you  to  it.  If  cash  is 
"  actually  wanted,  it  will  be  given  you;  and  if  not  given,  to 
**  dispose  of  the  whisky  on  our  account  to  best  advantage  for 
**  money." 

Whereupon  the  appellant  was  under  the  necessity  of  an- 
Apr.  15, 1793.  swering  as  follows : — «*  Tou  owe  me,  by  acceptances  now 
<<  current,  £2237.  7s.  9d.,  and  that  when  I  agreed  to  lay 
**  aside  the  last  parcel  (of  spirits)  for  you,  it  was  upon  the 
^*  express  condition  of  your  either  paying  me  money,  upon 
*^  the  usual  discount,  or  finding  me  such  security  as  would 
''  command  it.  As,  however,  you  have  been  imable  either 
<«  to  do  the  one  or  the  other,  and  as  I  possibly  cannot  hold 
**  the  goods  longer,  I  am  sorry  to  be  under  the  necessity 
'^  of  informing  you,  that  if  the  amount  is  not  paid  in  money 
^^  before  11  o'clock  to-morrow  forenoon,  I  shall  hold  our  con- 
'*  tract  to  be  at  an  end,  and  will  immediately  dispose  of  the 
'*  spirits  on  my  own  account.'' 

In  reply  to  this,  the  appellant  received  for  answer : — "  nth 

Apr.  17, ^^  April  1793.     In  answer  to  yours  of  yesterday,  we  have 

^*  consulted  our  man  of  business,  and  several  others,  upon 
*^  the  propriety  of  your  insisting  on  cash  or  security  from 
"  us,  all  of  whom  decidedly  say,  you  have  no  right  whatever. 
"  We  are  determined  not  to  take  back  the  bills  we  gave  yoo. 
"  unless  it  suits  our  own  conveniency.  You  must  prove  that 
<«  we  are  not  in  good  credit  ere  you  can  insist  on  security. 
"  Were  you  but  commonly  polite,  in  a  few  days  we  might 

pay  you  cash,  but  your  behaviour  merits  no  favour.   If  law 

is  your  recourse,  we  are  prepared  for  you. — We  are,"  &c. 

The  action  was  brought  before  the  sheriff,  who,  having 
found  that  the  appellant  was  bound  to  implement  his  con- 
tract, an  advocation  was  brought,  in  which  the  Lord  Ordi- 
Jan.  14, 1794. «  nary  found,  1st,  "  That  by  the  terms  of  the  contract  be- 
'*  tween  the  said  John  Stein    and  Thomas  Stewart,  the 

spirits  furnished  by  the  said  John  Stein  were  declared  to 

be  payable  by  the  acceptance  of  the  said  Thomas  Stewart- 
**  2d.  That  by  the  letter  of  guarantee,  granted  by  the  pur- 
''  suers,  Messrs.  Sommervail  &  Co.  they  became  bound  that 
**  the  said  contract  should  be  duly  implemented  in  all  re- 
''  spects  by  the  said  Thomas  Stewart,  and  to  see  whatever 


cc 


« 
it 
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"  acceptances  he  may  grant  on  this  account  paid  in  the       '796. 

**  same  regular  manner  as  if  we  were  actually  bound  in    

''  them  ourselves.    3d.  That  such  being  the  terms  of  the       "^"''' 
"  contract,  the  defender  was  not  entitled  to  insist  that  thesTBWAar,  &c. 
*'  pursuers  should  enable  him  to  discount  the  said  accept- 
"  ances,  or  to  raise  cash  on  them,  before  the  term  of  pay- 
"  ment.     Therefore,  finds,  4th,  That  the  contract  must  be 
'^  held  to  have  been  a  subsisting  contract  down  till  the 
period  when  the  additional  duty  on  spirits  imposed  in  last 
session  of   Parliament  took  place;   and,  before  further 
answer,  appoints  the  pursuers,  within  ten  days,  to  give 
*'  in  a  precise  state  of  their  claims  against  the  defender  upon 
**  the  footing  of  this  interlocutor."    On  representation,  the 
Lord  Ordinary  adhered :  And,  on  reclaiming  petition  to  the  Jan.  31, 1794. 
Court,  they  adhered  (21st  Feb.  1794).    And,  on  second  pe- 
tition, they  ordered  the  appellant  to  give,  before  answer,  a 

condescendence,  "  stating  the  special  facts  he  offers  to  prove  May  14, 

^*  in  support  of  the  pleas  maintained  by  him,  and  the  mode 
"  of  proof  proposed  for  establishing  the  same." 

A  condescendence  was  accordingly  given  in ;  and  besides 
the  articles  above  quoted,  the  appellant  also  offered,  in  this 
condescendence,  to  prove  the  understanding  and  custom  of 
merchants  as  authorizmg  a  dealer  to  withhold  delivery  of 
the  goods  agreed  to  be  sold  on  credit,  if  the  credit  of  the 
purchaser  is  suspected,  or  the  bills  cease  to  be  marketable. 

The  Court,  of  this  date,  only  allowed  a  proof  of  this  conde-  June  12, 

scendence,  in  so  far  as  it  alleged  that  it  was  stated  by  the 
Messrs.  Sommervail  &  Co.  that  Mr.  Allan  was  a  partner 
in  that  concern.  The  contract  of  copartnery  was  produced. 
The  appellant  then  craved  to  be  allowed  to  prove  their  whole 
statements  in  their  condescendence,  but  their  Lordships  re- 
fused the  desire  of  the  petition,  and  adhered  to  their  former  Nov.  27, 

interlocutor ;  thereafter  the  appellant  put  in  another  peti- 
tion, the  Court  renewed  the  term  for  proving,  and  qitoad^>e<^  !!» 

ultra^  adhered.    They  afterwards  ^*  circumduced  the  term 

"  against  the  defender,  for  proving,  in  terms  of  the  inter-  May  27, 1795. 

"  locutors  of  12th  June  and  11th  December."    And,  of  this 

date : — *^  The  Lords  having  resumed  consideration  of  the  May  28, 

*'  cause,  with  the  whole  former  proceedings  held  therein, 
"  they  of  new  adhere  to  their  interlocutor  of  date  21st  Fe- 
*'  bruary  1794,  adhering  to  the  Lord  Ordinary's  interlocutor 
<'  of  date  31st  January  1794,  and  remit  to  his  Lordship  to 
**  proceed  accordingly,  and  do  further  as  he  shall  see  just." 
Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 
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1796.         Pleaded  Jar  the  JppellanL — The  bills  of  merchants  of 
'  good  credit  are  a  marketable  commodity.    A  banker  has  a 

^'^^^  certain  profit  in  buying  them  with  ready  money ;  and  the 
9TKWABT  &c.  privileges  conferred  upon  them  by  law,  which  render  them 
transferable  to  the  purchaser^  free  of  all  embargo,  renders 
this  traffic  in  the  purchase  of  bills  among  the  least  haz- 
ardous of  commercial  dealings.  When,  therefore,  the  ap- 
pellant stipulated  for  bills  cU  short  dates  from  the  respond- 
ents for  his  goods,  instead  of  leaving  the  price  standing 
upon  an  open  account,  he  must  be  understood  to  have  sti- 
pulated for  a  security  convertible  into  cash  upon  carrying 
them  to  the  proper  market.  But  it  is  allowed,  that  when  the 
appellant  withheld  his  goods,  and  demanded  cash,  or  addi- 
tional credit,  to  render  the  bills  of  the  respondents  market- 
able, no  cash  could  be  obtained  for  the  bills,  upon  the  s^ 
curity  of  the  respondents,  from  any  banker  in  Edinburgh. 
There  was  here,  therefore,  a  failure  of  performance  of  a 
mutual  contract,  according  to  the  true  meaning  and  intent 
thereof,  on  the  part  of  the  respondents,  and,  according  to  the 
general  rules  of  law,  the  appellant  was  entitled  to  refuse 
implement  on  his  part. 

It  is  evident  from  the  tenor  of  the  correspondence  between 
the  parties,  from  the  14th  March  to  the  1 7th  April  1793,  when 
the  respondents  had  recourse  to  the  opinion  of  a  solicitor  or 
attorney,  that  they,  as  well  as  the  appellant,  understood 
perfectly  that  the  appellant  was  justly  entitled  to  have,  in 
return  for  his  goods,  cash,  or  bills  saleable  at  market ;  and 
it  cannot  be  questioned  but  that  the  respondents,  had  they 
felt  a  doubt  on  this  point,  would  have  availed  themselves  of 
it  in  their  letters  to  the  appellant,  as  these  letters  both 
prove  that  they  were  offended  at  the  implied  suspicions 
against  their  credit,  and  were  under  considerable  difficulty 
how  to  manage  the  negotiation  successfully.  This  conduct, 
therefore,  upon  the  part  of  the  respondents,  demonstrates 
either  that  they  understood  the  true  meaning  of  their  con- 
tract with  the  appellant  to  import  an  obligation  on  their 
part,  to  find  him  marketable  bills,  or  that  it  was  their  be- 
lief, as  merchants,  that,  according  to  the  custom  of  trade, 
the  appellant  was  entitled  to  the  demand  he  made.  In 
either  case,  it  is  plain  this  affords  a  strong  ground  to  justify 
the  proposition  maintained  by  the  appellant,  that,  by  the 
meaning  of  the  contract,  and  by  the  custom  of  merchantSy 
he  was  entitled  to  marketable  bills  for  his  goods^  and  when 
such  bills  were  no  longer  delivered,  ho  was  of  course  free 
from  the  contract. 
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E?en  independent   of  the  express  stipulation  for  bills       1796. 

of  short  or  discountable  dates,  it  is  a  rule  of  practice   

among  merchants,  and  a  rule  which  the  Court  below  seemed  btbim 
to  recognize,  at  least  in  the  opinion  of  the  judges,  that  b^bwart,  &c. 
no  dealer  is  bound  to  fulfil  an  agreement  to  deliver  goods 
to  another  dealer  on  credit,  if  circumstances  occur  that 
are  sufficient  to  justify  a  suspicion  of  the  credit  of  the  mer- 
chant purchaser  at  the  time.  Now,  it  is  thought,  there 
could  not  be  a  better  criterion  of  a  merchant's  credit 
being  impaired  than  that  the  bankers,  who  are  constantly  in 
use  to  discount  his  bills,  and  in  the  ki\owledge  of  his  deal- 
ings, refuse  to  discount  them  any  longer,  and  that  not  be- 
cause their  own  situation  might  render  it  inconvenient  for 
them  to  discount  bills  at  all,  but  because  the  purchaser  had 
acted  discreditably  in  not  retiring  with  cash  certain  of  his 
bills  which  they  had  recently  discounted,  but  had  sought  for 
a  delay  of  payment,  and  renewal  of  the  bills ;  and  if  the 
banker  who  thus  refused  to  discount  the  bills  was,  or  had 
recently  been  connected  with  the  purchaser  in  business,  it 
is  conceived  the  seller  was  justified  in  entertaining  the  most 
serious  alarm  as  to  the  credit  of  the  purchaser,  and  in  with- 
holding his  goods,  unless  his  fears  were  removed  by  addi* 
tional  security.  The  appellant  has  invariably  offered  to 
prove,  by  the  most  unexceptionable  witnesses,  that  previous 
to  his  applying  to  the  respondents  for  further  security,  Mr. 
Allan,  whose  interests  with  the  respondents'  house  has  been 
pointed  out,  refused  to  discount  their  bills,  on  account  of 
their  not  having  retired  their  bills  formerly  discounted,  other- 
wise than  by  renewal ;  and  that  no  other  banking  house  in 
Edinburgh  would  discount  them  at  that  period,  without 
additional  security.  It  is  contended,  therefore,  that  the 
appellant  was  entitled  to  withhold  his  goods,  for  which  he 
could  command  cash  otherwise. 

Taking,  therefore,  the  whole  circumstances  into  consider- 
ation— the  fact,  that  it  was  believed  among  mercantile  peo- 
ple, that  Mr.  Allan  was  a  partner  in  the  respondents' 
concern :  Also,  that  the  appellant  was  distinctly  made  to 
understand  this  from  Sommervail  &  Co.  themselves  when 
asked  the  question,  (both  of  which  facts  the  Court  below 
erroneously  refused  a  proof,  although  material  and  relevant 
to  the  question  at  issue).  Also,  taking  into  consideration 
the  fact  now  proved  by  their  contract  of  copartnery,  that, 
in  point  of  fact,  Mr.  Allan  was  a  partner  of  that  house  down 
to  the  month  of  October  1791,  when  he  transferred  his  in- 
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1796.       terest  to  his  nephew,  it  is  demonstrable  that  the  appellant 
—    must  have  entered  into  the  bargain  under  the  sole  belief 


BTBiH  that  Mr.  Allan  was  a  partner.  And  whether  this  belief  was 
6TSWAAT  &c.  I'^Sht  or  wrong,  it  is  clear  that  the  proof  offered  that  Messrs. 
Sommervail  had  held  him  out  as  still  a  partner,  ought  to 
have  been  allowed;  because  it  was  on  the  faith  of  this 
fact  that  he  entered  into  the  bargain.  Still,  from  the 
evidence  of  the  facts  already  in  process,  the  appellant  hopes 
that  there  are  sufficient  grounds  for  reversing  the  judgment 
appealed  from. 

Pleaded  for  the  Respondents, — The  appellant  had  no  right, 
during  the  currency  of  the  agreement  between  him  and  the 
respondents,  to  alter  the  nature  of  that  agreement,  by  de- 
manding cash  or  security,  when  bills  only  were  stipulated. 
He  has  not  stated  any  relevant  facts  or  circumstances  suffi- 
cient to  make  his  case  an  exception  to  the  general  rule  of 
law,  or  at  least  of  the  only  facts  which  had  any  colour  of 
relevancy.  The  appellant  stipulated  only  for  bills,  not  for 
bills  that  should  always  be  discountable.  Bills  are  discount- 
able or  not  just  as  the  bankers  chance  to  find  it  convenient 
to  buy  bills ;  and  at  this  time  bankers  found  it  necessary  to 
contract  their  dealings;  but  it  would  be  an  extreme  hardship 
to  allow,  on  this  account,  the  appellant  to  change  the  na- 
ture of  the  bargain  from  payments  by  their  bills,  to  payments 
in  cash,  or  additional  security. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  several  interlocutors  of 
the  Lords  of  Session  of  the  21st  of  February,  27th  No- 
vember, and  11th  December  1794,  and  15th,  27th,  and 
28th  of  May  1795,  be,  and  the  same  are  hereby  re- 
versed :  And  it  is  farther  ordered  that  the  cause  be 
remitted  back  to  the  Court  of  Session  to  allow  a  proof 
to  the  appellant  in  terms  of  the  interlocutor  of  the  12th 
June  1794  ;  and  also  of  the  facts  stated  in  the  conde- 
scendence given  into  the  Court  by  the  appellant,  re- 
ferred to  in  the  interlocutor  of  the  27th  November  1794, 
as  hereby  altered  and  restricted,  if  the  same  shall  not  be 
admitted  by  the  respondents ;  viz.  of  that  part  of  article 
first,  which  states  that  Mr.  Allan  had  made  large  ad- 
vances to  James  Sommervail  &  Co.,  for  which  he  took 
more  than  five  per  centum  of  interest  or  profit ;  of  that 
part  of  article  3,  which  states  that  Mr.  Sommervail, 
previous  to  the  contract  in  April  1792,  told  Mr.  Mai- 
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colm  Brown,  the  defender's  rider,  that  Mr.  Allan  was       1796. 
his  partner ;  and  that  Mr.  Allan  had  sent  his  nephew,    ■ 
Mr.  Marr,  to  the  honse  of  Sommervail  &  Co.  with  a       ""*" 
view  to  succeed  him ;  that  Mr.  Sommervail  was  ex-  stbitabt,  &c. 
tremely  jealous  of  this,  and  meant  to  keep  Mr.  Marr  in 
the  dark  as  to  his  business,  lest  Mr.  Marr's  knowledge, 
and  Mr.  Allan's  money,  might  give  them  too  great  an 
ascendency  in  the  house ;  of  the  whole  of  article  8 ; — of 
article  9,  in  as  far  as  it  states,  that  Mr.  Sommervail 
assured  the  appellent  that  he  might  always  depend 
upon  Mr.  Allan  discounting  the  bills  of  his  company,  or 
otherways  they  would  pay  cash ;   that  the  appellant 
proposed  to  insert  a  clause  in  the  missive  to  this  effect, 
and  Mr.  Sommervail  assured  him  that  such  a  clause  was 
totally  unnecessary ;   of  the  whole  of  articles  10  and 
11 ;— rof  that  part  of  article  12,  which  states  that  the'ap- 
pellant  had  upon  hand  spirits  to  the  value  of  above 
£1500,  ready  to  be  delivered ;  that  several  letters,  and 
a  good  deal  of  conversation  took  place  between  the 
parties  with  regard  to  these  spirits ;  and  that,  in  par- 
ticular, Mr.  Stewart  came  to  the  appellant's  counting- 
house  at  Cannonmills,  and  told  him  in  the  presence  of 
his  clerks,  that  he  was  in  perfect  safety  to  deliver  the 
spirits,  because  cash  would  be  paid  for  what  was  then 
to  be  taken  away,  and  that  Mr.  Sommervail  had  spoken 
to  Mr.  Allan,  who  would  now  discount  the  bills  for  tho 
remainder ;  and  of  the  whole  of  articles  13, 14, 15,  16, 
17,  18,  19,  21,  22,  and  26 :  And  it  is  also  ordered,  that 
the  Court  do  also  allow  a  conjunct  proof  to  the  respond- 
ents of  all  relevant  facts  and  circumstances :  And  it  is 
further  ordered,  that  on  such  proofs  being  taken,  the 
Court  of  Session  do  review  the  interlocutoris  of  the 
Lord  Ordinary  of  the  14th  and  31st  January  1794,  and 
pronounce  such  decree  as  shall  be  just,  upon  the  whole 
matter  in  question  :  And  it  is  also  further  ordered,  that 
the  said  Court  do  give  all  necessary  and  proper  direc- 
tions for  carrying  this  judgment  into  execution. 

For  Appellant,  Sir  John  Scott,   W.  Adam. 

For  Kespondents,   W.  Grants  Matthew  Boss,   C.  Hope. 

Note. — Professor  Bell  notices  the  dedsion  in  the  Court  of  Session, 
(Principles*  §  105;  and  lUiutrations,  p.  106),  without  observing 
that  the  case  was  reversed  in  the  House  of  Lords. 
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1796. 


v'LEAN,  &c.  Hblbn  M'Lban,  formerly  Helen  Cameron,  ' 
cAMXBoir.        Daughter  of  the  deceased  John  Cam- 
eron  of  Collart,  now  wife  of  Lieutenant 
Colin  M*Lean  of  the  79th  Regiment,  and 
the  said  Colin  M'Lean,  for  his  interest, 


Appellants ; 


EwAN  Cameron  of  Fassifern,  .  Respandefit. 

House  of  Lords,  27th  April  1796. 

Lease — Singular  Successor — Act  1449. — Held,  that  a  lease  not 
completed  in  point  of  form,  and  on  which  no  possession  followed, 
was  not  good  agunst  a  purchaser  of  the  estate. 

The    appellant's   grandfather,    Allan  Cameron,   having 
1745.       joined  in  the  rebellion  of  1745,  his  estates  were  forfeited  to 
the  crown. 

The  policy  of  the  government  was  to  make  these  forfei- 
tures fall  as  lightly  as  possible  upon  the  descendants  of  the 
forfeited  person,  who  had  had  no  part  or  participation  in  the 
rebellion;  and,  accordingly,  several  acts  were  passed,  permit- 
ting their  children  to  redeem  the  estates  under  certain  con- 
ditions. 
1776.  In  1776,  the  Commissioners  for  the  annexed  estates, 

granted  a  lease  of  the  Mains  of  Collart,  for  forty-one  yeans, 
to  John  Cameron,  the  oldest  son  pf  the  forfeited  person, 
and  his  spouse,  "  for  her  liferent  use  allenarly,  during  all 
'*  the  days  of  her  lifetime,  after  his  decease." 

The  said  John  Cameron  had  then  only  two  daughters, 
Janet,  and  Helen  the  appellant. 
March  3,  and  Of  these  dates,  the  Commissioners  granted  a  lease  to  the 
u  y  I  '77.  ^i^Q^  q{  lY^Q  forfeited  person,  and  the  mother  of  the  above 
John  Cameron,  of  the  lands  of  Lecht  and  Branahan,  being 
parts  of  the  forfeited  estate  of  Collart,  for  a  rent  of  £9.  3s. 
lOd.    She  afterwards  assigned  this  lease  to  her  son. 

The  said  Helen  Stewart^  widow  of  the  forfeited  person, 
applied  to  the  Government  Commissioners  for  a  new  lease, 
stating  that  it  would  be  for  the  interest  of  the  family  that 
a  new  lease  be  granted,  in  lieu  of  the  former  to  herself,  and 
failing  of  her,  to  Helen  Cameron  (the  appellant)  and  her 
heirs.  The  petition  prayed  for  a  new  lease,  accordingly, 
"  on  her  renouncing  her  said  liferent  lease,*'  In  answer  to 
this  petition,  the  Government  Board,  by  their  minute,  de- 
June  1781.  clared  that,  **  The  Board  proposed  to  grant  the  lease  prayed 
"  for,  on  the  usual  conditions." 
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No  formal  lease,  however,  was  executed.  1796. 

Afterwards,  and  by  the  act  24  Geo.  ILL  c.  67,  (1784)  John 


Cameron,  as  heir  of  his  attainted  father,  acquired  the  pro-  **'**''»  *^^- 
pertj  of  the  estate  of  CoUart,  burdened,  of  course,  with  the    cambbov. 
debt  theron,  and  the  leases  granted  hj  the  Board. 

In  1787  John  Cameron  made  a  will,  whereby  he  left  to  1787, 
his  daughters  £1000  each  ;  the  sum  of  £1000  to  his  daugh* 
ter  Helen,  being  bequeathed  to  her  in  lieu  of  the  right  she 
has  to  the  tack  of  Lecht.  Soon  thereafter,  and  in  December 
1787,  on  the  marriage  of  the  appellant,  he  executed  a  bond 
for  £1000  in  her  favour.  The  sum  under  this  bond  was 
paid  by  John  Cameron ;  but  the  discharge  did  not  make  the 
smallest  allusion  to  the  lease  to  which  she  had  right,  and 
in  lieu  of  which  the  £1000  was  paid.  In  December  1787, 
he  sold  the  estate  to  the  respondent  for  £7600. 

John  Cameron  executed  various  deeds  thereafter,  the 
last  of  which  conveyed  the  estate  to  his  brothers  german  jan.  8, 1789. 
for  certain  purposes,  and  to  pay  additional  sums  to  his  two 
daughters,  "  declaring  that  these  provisions  are  granted  to 
"  them  respectively,  in  lieu  of  such  tacks,  and  no  otherwise." 
Mr.  Cameron  died  in  the  year  following,  and  soon  thereafter 
the  appellant  gave  intimation,  before  paying  the  purchase 
money,  that  she  meant  to  claim  her  rights,  under  the  lease 
granted  to  her  by  the  government  commissioners.  Upon 
which  the  respondent  brought  the  present  action  of  declara- 
tor  and  multiplepoinding,  as  to  the  price.  Helen  Stewart 
had  renounced  her  liferent  interest  in  the  lease. 

After  various  procedure,  the  Lord  Ordinary  pronounced 
a  special  interlocutor,  adhering  to  his  former  interlocutor, 
in  favour  of  the  appellants. 

But,  on  petition  to  the  whole  Lords,  the  Court  pro- Feb.  1,1793. 
nounced  this  interlocutor,  **  They  alter  the  interlocutor  re- 
**  claimed  against ;  find  that  the  appellants  havB  no  right  to 
*'  the  tack  in  question,  in  competition  with  the  petitioner 
^'  (respondent),  a  singular  successor.  Remit  to  Lord  Craig, 
"  in  place  of  Lord  Hailes,  to  proceed  accordingly,  and  to  do 
''  as  he  shall  see  just.**' 

Thereafter  the  Lord  Ordinary  assoilzied  the  respondent,  j^Qe  1  1793. 
in  terms  of  the  above  interlocutor  of  the  Court. 

Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded  for  the  Appellants. — 1.  It  is  manifest  that  the 
petition  addressed  to  the  Commissioners  of  the  forfeited 
estates  in  1781,  was  presented  not  only  in  the  name,  but 
with  the  privity  and  concurrence  of  Mrs.  Helen  Stewart,  and 
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1796.       that  any  denial  of  that  fact  by  her  subsequent  to  the  com- 
mencement of  the  cause,  ought  not  to  have  been  received  in 


f'LKAN,  &c.  evidence.    Besides,  the  condescendence  proves  that  Mrs. 

V, 
CAMSBOV. 


mm 

Stewart  had,  de  facto,  passed  from  the  prior  lease  for  her 


life,  and  was  in  possession  under  the  new  grant,  1781,  and  that 
she  BO  considered  herself.  Thus,  having  an  interest  clothed 
with  possession,  it  is  difficult  to  conceive  how  the  statute 
1449,  is  brought  to  bear  at  all  upon  the  present  case;  the 
only  purpose  of  that  statute  being  to  protect  persons  who 
held  leases  for  terms  of  years,  in  the  enjoyment  of  those 
terms,  notwithstanding  any  subsequent  disposition  of  the 
land  by  the  proprietor.  2d.  The  leases  so  granted  by  the 
Commissioners  in  June  1781,  can  never  be  said  to  have 
merged  in  the  subsequent  restoration  of  the  property  of  the 
estate,  to  the  heir  of  the  forfeited  person,  the  legislature 
having,  by  an  express  clause,  declared,  that  the  general  pro- 
visions of  that  act  should  not  affect  their  validitv,  whether 
they  amounted  to  regular  complete  leases  by  formal  deeds^ 
or  whether  they  stand  only  upon  minutes  and  resolutions  of 
the  board.  3d.  That  resolution  of  the  Board  conveys  to 
the  appellant  a  complete  title  to  the  possession  of  the  lands 
of  Lecht,  &c.,  after  her  grandmother's  death ;  a  title  which 
was  as  independent  of  John  Cameron,  her  father,  as  if  it  had 
been  granted  out  of  any  other  forfeited  estate,  and  therefore, 
as  she  never  renounced  her  interest  in  the  lease,  she  is  en- 
titled to  the  benefit  of  the  same,  against  a  singular  suc- 
cessor. 

Pleaded  for  the  Respondent. — 1.  The  appellants'  preten- 
sions are  founded  upon  an  obvious  misconstruction  of  the 
words  of  the  statute  1784.  It  declares  and  enacts  nothing 
more,  than  that  the  validity  of  feus  and  leases,  which  have 
been  entered  into  in  the  manner  stated  in  the  recital^  (that 
is,  which  have  not  been  formally  completed,  but  stand  upon 
minutes  and  resolutions  of  the  Board,  though  possession 
shall  have  followed),  shall  not  be  affected  by  anything  in 
the  act.  The  intention  was  to  support  agreements  com- 
plete in  substance,  though  not  in  form ;  but  it  is  as  much 
against  the  words  as  the  spirit  of  the  act,  to  represent  as 
bestowing  on  a  transaction  like  this,  merely  inchoated,  but 
not  completed  or  acted  upon,  the  efficacy  of  a  formal  and 
concluded  agreement.  The  petition  to  the  Commissioners 
prayed  for  a  new  lease  to  Mrs.  Cameron,  on  her  renouncing 
the  one  she  then  held^  and  upon  the  conditions  therein  speci'^ 
fiedy    on    which,   the  Commissioners    proposed    to    grant 
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the  new  lease,  on  the  usual  conditions.    To  call  this  an        179c. 
agreement  bona  fide^  binding  on  the  parties,  is  perfectly  ab- 


surd.   There  can  be  no  binding  agreement  where  the  par-   »'"^w»  *fc* 

ties  are  at  variance, — the  condition  of  renouncing  the  former     cambbov. 

lease  was  never  fulfiUed.     The  minute  was  not  obligatory 

on  the  Commissioners,  nor  was  there  ever  any  obligation  on 

Mrs.  Stewart  to  renounce  the  former  lease.    2d.  But  after 

the  absolute  restoration  of  the  property  of  the  estate  to  the 

same  family,  the  minute  was  not  obligatory,  even  in  equity. 

What  the  Commissioners  proposed  to  do,  was  an  act  of 

favour  towards  the  forfeited    person's   family,    and    the 

object  of  the  Commissioners  in  granting  the  leases,  was 

to    promote    improvement,    and    to    prevent  the  estates 

from    getting    out    of   cultivation.     3d.  But    even    if   a 

formal  lease  had  been  made  out,  and  executed  by   the 

Commissioners,  the  appellant's  right  therein  was  merely  in 

the  character  of  a  provision  provided  for  a   portionless 

daughter.     She    could  not  have  claimed  the  possession 

in  a  question  with  her  father  or  his  trustees,  and  least  of  all 

in  a  question  with  the  purchaser  of  the  lands.    Moreover, 

the  petition  for  the  new  lease  prayed  for  a  lease  to  Mrs. 

Cameron  herself ^  "  whom  failing,  to  her  granddaughter" 

only.    But,  as  Mrs.  Helen  Stewart  or  Cameron  was  alive 

until  after  the  purchase,   the  appellants'  right    did  not 

emerge  until  after  the  respondent  had  acquired  right.    4. 

Even  if  these  proceedings  were  otherwise  regular,  they 

could  not  affect  the  right  of  a  bona  fide  purchaser.     Leases 

are  merely  personal  rights,  and  are  only  made  real  and 

available  against  purchasers,  or  singular  sucessors,  by  the 

statute  1449;  but  it  is  laid  down  by  every  lawyer  that  they 

cannot  have  this  effect  without  their  being  clothed  with 

actual  possession.     Here  no  such  possession  ever  followed, 

and  old  Mrs.  Cameron's  possession  could  only  be  imputed 

to  her  former  lease,  which  was  never  renounced. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  aflSrmed. 

For  Appellants,  W.  Grant,  Jas.  Allen  Park. 
For  Respondent,  R.  Dundas^  Wm.  Tait 
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1796. 


""""■^■^    Lieutenant  Jab.  Fyfe,  in  Edinglassie,  andj 
FOB,  &c.         Archibald  Young,  Procurator  Fiscal  of  >•  Appellants ; 
GORDON,  &o.       Banff, ) 

Margaret  Williamson,  Wife  of  James  Gor-^ 

don,  in  Haugh  of  Edinglassie,  and  the>  BespondenU. 
said  Jambs  Gordon,  for  his  interest,        3 

House  of  Lords,  10th  March  1796. 

Rbduction  of  Will — ^Fraud  and  Circumybntion — ^Damages  for 
Wrongous  Imprisonment. — A  party  had  made  two  several 
wills,  leaving  to  his  relations  his  whole  fortune,  upwards  of  £3000. 
Six  days  before  his  death,  and  while  in  extremis^  Lieutenant  Fjfe, 
a  mere  stranger  to  him  in  blood,  employed  a  notary  to  come  to 
Fyfe's  house,  to  write  out  a  will  in  his  £EiTour.  They  then  went 
to  the  house  of  the  deceased,  and  got  it  executed.  Mr.  Fyfe  pro- 
curing the  former  will,  and  burning  it  without  any  instructions 
from  the  deceased.  Held,  the  will  reducible,  and  reduced  acoor- 
dmgly.  The  sister  of  the  deceased,  along  with  her  husband,  haviDg 
resisted  Fyfe's  attempt  to  get  delivery  of  the  papers  and  repon- 
tories,  in  consequence  of  which  a  warrant  of  the  Sheriff  vras  ob- 
tained, and  an  officer  with  a  party  of  soldiers  appeared,  and 
dragged  off  her  husband  to  prison.  Held,  the  imprisonment 
illegal,  and  damages  awarded  in  consequence. 

This  was  a  reduction  of  a  will,  raised  at  the  instance  of 
the  respondent,  Margaret  Williamson  and  husband,  against 
the  appellant,  on  the  following  grounds : — 1.  *'  That  the 
*'  will  of  her  deceased  brother,  Alexander  Williamson,  con- 
*'  tained  a  destination  of  leases  belonging  to  him,  which 
'<  being  heritable  subjects,  could  not  be  disponed  of  by  a 
''  testament.  2.  That  the  foresaid  will  was  improperly 
'^  elicited,  and  impetrated  by  the  appellant,  James  Fyfe, 
**  through  gross  fraud  and  circumvention  on  his  part,  and 
"  at  a  time  when  the  grantor,  the  said  Alexander  William- 
*'  son,  was  incapable  of  attending  to  his  own  affairs."  3. 
**  That  Mr.  Fyfe  took  away  a  prior  will,  which  settled  Mr. 
'<  Williamson's  fortune  among  his  relations  and  friends ;  and, 
*^  under  pretence  of  getting  it  subscribed  on  stamped  paper, 
^^  Mr.  Fyfe  did  fraudulently  cause  it  to  be  made  out  at  his 
'^  own  house,  totally  different,  and  devised  for  his,  the  de- 
'^  fender's  own  ends,  nominating  him  sole  executor  and 
**  manager  of  the  deceased's  affairs." 
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After  the  death  of  Alexander  Williamson,  the  appellant        1796. 
haying  applied  to  the  Sheri£f  for  warrant  to  lock  up  and  ■ 

seal  the  deceased's  papers  and  repositories;  this  was  re«  rYFB,&c. 
sisted  by  the  respondents,  whereupon  he  applied  again  to  qobdon,  &c. 
the  Sheriff,  with  concurrence  of  the  Procurator  Fiscal,  to 
search  for,  and  take  possession  of  the  papers  and  writings 
mentioned  in  an  inventory  produced,  whereupon  the  Sheriff 
granted  warrant  to  officers  of  the  Court  to  search  the  house 
and  repositories  of  the  said  James  Gordon  and  Margaret 
Williamson^  for  the  writings  mentioned,  and  granted  war- 
rant to  apprehend  both  these  parties,  to  appear  before  him 
for  examination  under  this  warrant.  An  officer,  with  a 
party  of  soldiers,  apprehended  Gordon,  and  imprisoned 
him.  Under  the  Sheriff's  interlocutor,  they  were  also  pec.  23, 1791. 
assessed  in  £15  damages,  and  in  a  fine  of  £50.  Gordon 
was  only  enlarged  from  prison  on  a  bill  of  suspension, 
wherein  the  Lord  Ordinary  found  the  procedure  irregular, 
and  the  fine  imposed  exorbitant* 

In  consequence  of  these  proceedings,  a  summons  of  re- 
daction was  also  raised,  containing  separate  conclusions  for 
damages,  on  account  of  this  illegal  procedure  and  imprison- 
ment, and  also  a  conclusion  for  reducing  the  decreet  and 
warrant  of  the  Sheriff  of  Banffshire. 

The  appellant  was  a  total  stranger  to  the  deceased  in 
blood.  The  respondent  was  the  deceased's  sister,  in  favour 
of  whom  and  her  mother,  a  former  will  had  been  executed. 

A  proof  being  ordered  and  led,  it  was  proved  as  to  the 
execution  of  the  will,  that  the  appellant  Fyfe  had  sent  for 
the  notary  who  drew  out  the  will,  to  his  own  house,  where 
he  dined,  and  where  he  got  particular  instructions  from 
Fyfe.  He  was  ordered  to  bring  stamp  paper  with  him, 
which  he  did  accordingly;  and  he  was  informed  that  Mr. 
Williamson  wished  a  settlement  made,  and  that  be  (Fyfe) 
was  to  be  his  executor.  That  after  dining  together,  be  pro- 
ceeded* to  Mr.  Williamson'^s  house,  where  he  found  Mr. 
Williamson  lying  in  bed.  That  the  former  settlement  made 
by  Mr.  Williamson  was  produced,  which  he  read  over,  after 
which,  he  began  a  scroll  of  a  new  settlement.  *'  Every  clause, 
**  as  the  deponent  wrote  it,  was  read  over  by  Mr.  Fyfe,  who 
^*  made  observations  and  alterations  as  I  went  on."  That  after 
this  was  done,  he  transcribed  it  on  stamp,  and  this  he  did 
at  Mr.  Fyfe's  house,  partly  that  night,  and  partly  next  day. 
That  Mr.  Fyfe  and  he  returned  next  day  to  Mr.  Williamson's 
house,  and  found  Mr.  Williamson  in  bed.   That  he  read  over 
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1796.       ^^^  ^^  ^^  ^^^'     T^^^^  there  were  no  persons  then  present, 
except  Mr.  Fyfe.    That  after  it  was  read,  James  Malcolm 


CI 


FTFB,  &c.  came  in  to  witness  it.  That  Mr.  Williamson  called  for  some 
GORDON  &c  P®^*^^^  ^  assist  him  to  get  up  and  sit  in  bed  to  sign  the  will. 
James  Malcolm  did  so.  Whereupon  Williamson  signed  the 
will,  in  presence  of  the  deponent  and  James  Malcolm  aa 
witnesses.  "  That,  to  the  best  of  his  recollection,  he  is  certain 
**  there  was  one  marginal  note  on  the  will,  and  no  more.  And 
being  desired  to  look  at  the  will,  and  asked  how  many  mar- 
ginal notes  appear  uponit  now?"  "Depones,  he  observes  two 
"  upon  the  second  page,  and  the  undermost  of  the  two  is  the 
"  ono  he  recollects,  and  which  is  in  his  hand-writing.  Depones, 
**  that  after  the  new  will  was  executed,  the  former  one  was 
^'  burned  in  his  presence  by  Mr.  Fyfe.  He  did  not  hear  Mr. 
*'  Williamson  instruct  Mr.  Fyfe  to  bum  it.  That  the  upper- 
**  most  of  the  two  marginal  notes  is  in  the  deponent's  hand- 
<'  writing,  and  which  he  wrote  at  Mr.  Fyfe's  house,  before  he 
'*  went  to  Mr  Williamson's  house.  That  at  the  time 
"  the  Mrill  was  executed,  Mr.  Williamson  appeared  to  be  of 
*'  sound  judgment,  and  perfectly  collected."  Malcolm,  the 
other  instrumentary  witness,  swore  he  was  sent  for  by  Mr. 
Fyfe.  That  he  knew  not  what  was  in  the  deed,  and  it  was 
not  read  over  to  Mr.  Williamson  in  his  presence.  He  was  so 
weak  in  body  as  to  be  unable  to  rise  out  of  bed. 

In  regard  to  the  illegal  procedure  of  Mr.  Fyfe  after  the 
deceased's  death,  the  Lords  pronounced  this  interlocutor: — 
Nov.  13, 1793. ''  Beduce  the  decree  or  warrant  of  the  Sheriff  of  Ban£bhire, 
**  libelled  on,  in  so  far  as  to  assoilzie  the  pursuers  (respoa- 
"  dents),  from  the  damages  and  expenses,  and  also  from  the 
''  flue  thereby  found  due ;  and  reduce,  decern,  and  declare 
"  accordingly.  Find  the  defenders,  Lieutenant  Fyfe  and 
**  Archibald  Young,  Procurator  Fiscal  for  the  county  of 
'*  Banff,  conjunctly  and  severally  liable  to  the  pursuers  in 
"  the  expenses  incurred  by  them  before  this  Court,  but  not 
«<  to  those  expenses  incurred  in  the  Sheriff  Court;  in  conse- 
*'  quence  of  the  pursuers'  improper  conduct.  Find  the  said 
^'  defenders,  Lieutenant  Fyfe  and  Archibald  Young,  also 
"  liable  to  the  pursuers  in  damages,  and  ordain  a  conde- 
'^  scendence  of  these  to  be  given  in." 
With  regard  to  the  reduction  of  the  will,  the  Court  pro* 

Kov.  30, nounced  this  interlocutor  : — "  Sustain  the  reasons  of  reduc- 

Dec.  3»   «« tion  of  the  latter  will  and  settlement,   executed  by  the 

''  deceased  Alexander  Williamson  libelled  on,  and  reduce, 
**  decern,  and  declare  accordingly.   Find  the  defender  liable 
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**  to  the  pursuers  (respondents)  in  expenses,  and  allow  an       1796. 
'*  account  thereof  to  be  given  into  Court.' 


«C 


On  petition  the  Lords  adhered.  r^«»  *^«- 

Their  Lordships  thereafter   modified  the  expenses  to  oobbon  &o. 
£130,  and  decerned  against  Lieutenant  Fjfe  for  the  same.   D«c>  19>  ^793. 

They  afterwards  pronounced  this  interlocutor:— "  The j|^ 28  1794.* 
Lords  having  advised  thecondescendenceof  damages^in  the 
process  for  wrongous  imprisonment  and  damages  against 
Lieutenant  Fyfe  and  Archibald  Young,  with  the  abstract 
'^  liquidating  the  amount  of  the  said  damages,  together  with 
*'  the  account  of  expenses,  they  modify  the  whole  damages, 
**  in  so  far  as  respects  the  wrongous  imprisonment, 
**  to  the  sum  of  £50  sterling,  including  those  expenses 
'*  charged  in  the  said  abstract,  as  composing  part  of  the 
'*-  pursuers'  damages,  and  modify  the  damages  respect- 
**  ing  the  lease  to  £10  sterling;  and  also  modify  the  ex« 
**  pense  of  process  to  £80  sterling,  in  full,  including  agent's 
**  fee,  and  the  account  of  expenses  stated  for  the  pursuer's 
**  agent  in  the  country,  and  decern  against  James  Fyfe  and 
*'  Archibald  Young,  conjunctly  and  severally,  for  payment 
**  of  the  said  sums  of  £50  and  £80,  amounting  to  £130, 
"  and  against  the  said  James  Fyfe,  for  the  other  sum  of  £10." 
Against  the:se  interlocutors  the  present  appeal  was  brought. 
Pleaded  for  the  Appellant  Fyfe.^^!.  The  interlocutors 
appealed  from  have  set  aside  a  will  regularly  executed  by 
the  testator,  and  disposing  of  property  which  he  had  a  right 
to  dispose  of  as  he  thought  proper,  on  grounds  which,  so  far 
as  they  can  be  collected  from  the  proofs  and  proceedings, 
do  not  amount  to  a  cause  of  suspicion.  There '  never  cer- 
tainly was  a  case  in  which  the  plaintiffs'  allegations  were 
more  inconsistent,  and  more  completely  defeated  by  the 
evidence  adduced.  According  to  the  respondents'  allega- 
tion,  the  testator's  incapacity  was  of  such  a  nature,  that  the 
whole  neighbourhood  must  have  known  of  it;  but  the  whole 
evidence  adduced  on  this  occasion  is  mere  hearsayy  and  no 
positive  evidence  is  adduced,  i 

On  the  other  hand,  the  deposition  of  Stewart  the  notary, 
as  to  the  testator's  capacity,  is  direct  and  positive.  He  was 
the  party  employed  to  execute  the  will,  and  consequently  the 
party  most  likely  to  take  notice  of  this,  and  he  swears  that 
be  was  of  sound  judgment,  and  quite  collected  when  he 
signed  the  will.  On  what  grounds,  therefore,  the  imputa- 
tion of  fraud  can  be  supported,  is  nowhere  apparent.  2. 
In  regard  to  the  damages  of  wrongous  imprisonment^ — as 
the  respondents,  by  their  improper  conduct,  brought  upon 
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1796.  them  the  consequences  complained  of,  these  ioterloeators 
ought  to  be  altered. 
FTFB,  c.  Pleaded /or  the  Respondents. — The  deceased  had  made 
ooBDONy  &c.  two  prior  wills,  in  favour  of  his  relations,  one  in  Jaoiaica,  and 
another  when  he  came  home,  and  in  the  month  of  April, 
previous  to  his  deathjleavingto  them  his  whole  fortune  among 
them;  the  last  of  which  existed  up  to  within  six  days  of  his 
death,  when  the  appellant,  a  mere  stranger,  got  the  deceased 
to  execute  in  his  favour  a  new  will,  and  burned  the  former. 
The  new  settlement  was  made  at  the  suggestion,  and  hj  the 
intervention  alone  of  the  appellant.  He  sent  for  the  writer, 
got  him  to  his  own  house,  where  they  were  together  for 
sometime,  and  where  the  appellant  tutored  the  writer  what 
he  was  to  do,  and  thereafter  carried  him  to  the  deceased's 
house.  The  deceased  was  then  in  extremis^ — so  weak  in 
body  as  to  be  unable  to  rise  out  of  bed, — was  much  impaired 
in  his  mental  faculties,  and  was  often  delirious  from  disease, 
and  from  quantities  of  laudanum  which  he  was  under  the 
necessity  of  taking.  He  had  never  any  quarrel  or  any  cause 
of  displeasure  against  his  oWn  heirs  at  law.  But  the  manner 
in  which  it  was  executed,  shows  that  it  was  fabricated. 
There  were  certain  marginal  notes  and  additions  made  to 
the  will,  after  it  was  signed,  which  prove  this.  In  the  be- 
quest to  John  Williamson,  the  testator's  natural  son,  of 
£300  sterling,  there  was  added  upon  the  margin  the  words, 
''  of  which  sum  he  has  received  £180  sterling,  before  this 
'^  date."  These  words  are  put  upon  the  margin,  and  it  does 
not  appear  from  the  deed  by  whom  they  were  written.  At 
the  bottom  of  the  second  page  of  the  will,  there  are  two 
lines  added  after  the  word  "  appoint,"  which  has  originally 
been  the  catch-word  to  the  third  page,  but  now  there  fol- 
low on  the  bottom  of  the  second  page,  the  following  words: 
— **  My  said  executor  to  pay  the  above  sum  from  the  money 
"  lodged  in  Mr.  Davidson's  hands  in  Huntly."  The  reading 
then  breaks  off  iu  the  middle  of  a  line,  leaving  the  remainder 
of  the  lino  blank,  and  without  any  catch- word ;  and,  in  order 
to  carry  on  the  sense  of  the  original  catch-word  **  appoints," 
is  alterted  to  *'  and  appoints.'^  Both  by  the  evidence  of 
Stewart,  and  the  admissions  of  the  appellant  himself,  it  is 
clear  that  these  additions  and  alterations  were  made  after 
the  will  was  executed. 

2d.  In  regard  to  the  proceedings  before  the  Sheriff,  these 
were  most  illegal  and  oppressive.  The  appellant,  when  he 
demanded  the  papers  alluded  to^  to  be  delivered  to  him, 
was  insisting  for  what  he  had  no  right  to  demand.    He  was 
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not  confirmed  e^cecutor ;  besides,  the  CommiBsarj's  warrant       1796. 
did  not  bear  that  the  papers  were  to  be  delivered  to  the 


appellant.    It  only  directed  an  inventory  to  be  taken  of  -^w^tbutheb 
them.    It  was  therefore  wrong  in  the  appellant  to  present  anstrutber. 
a  new  petition,  charging  the  respondents  with  theft,  as  they 
did.     They  appeared  before,  and  declared  their  readiness  to 
an  inventory  being  taken.    But  the  appellant,  choosing  to 
have  delivery,  it  was  iUegal  and  oppressive  thereafter  to  ob- 
tain a  warrant  to  apprehend  and  imprison  them,  by  aid  of  a 
party  of  soldiers,  and  to  be  treated  in  the  brutal  and  inhu- 
man manner  that  was  here  done.    For  all  which  the  appel. 
lants  are  answerable  in  damages. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 

For  Appellants,  Wm.  Grant,  Tho.  Macdonald. 
For  Respondents,  Sir  J.  Scott,  W.  Adam,  W.  Tait. 


Sir  Robert  Anstruther  of  Balkaskie,  Bart.      Appellant ; 
Sir  John  Anstruther  of  Anstruther,  Bart.        Respondent. 

House  of  Lords,  18th  May  1796. 

Superior  ANn  Vassal — ^Rioht  to  the  Coal — ^Pertinent Pre- 
scriptive Possession. — ^The  respondent  was  proprietor  of  the 
barony  of  Pittenweem,  which  included  the  burgh  of  Pittenweem, 
and  certain  lands  called  Acredale  lands,  which  had  been  feued  out 
in  small  rigs  or  stripes  long  before  he  acquired  right  to  the  barony. 
This  right  included  an  express  conveyance  of  the  whole  coal 
within  the  barony.     He  was  also  superior  of  the  whole.    Part 
of  those  lands^  called  the  Acredale  lands,  belonged  to  the  appel- 
lant.    In  these  Acredale  feus,  the  coal  was  either  excepted,  or  the 
right  was  silent  altogether  on  the  subject.  Among  those,  the  appel. 
Jant*s  right  was  silent.  There  was  no  conveyance  of  coal  to  him,  and 
no  reservation  of  it ;  but  he  contended  that  the  conveyance  of  land 
carries  the  coal  as  a  pertinent,  and  that  the  coal  was  mentioned 
as  a  pertinent  in  the  tenendas  of  his  right    When,  therefore,  the 
respondent  proceeded  to  work  the  Acredale  lands  for  coal,  the 
appellant  suspended,  and  the  present  declarator  was  then  brought : 
Held  by  the  Court  of  Session,  and  affirmed  by  the  House  of 
Lords,  that  the  respondent  had  the  sole  right  to  the  whole  coal  in 
the  Acredale  lands. 

The  respondent,  proprietor  of  the  estate  of  Newark,  in 
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1796.       ^^^  county  of  Fife,  in  which  ho  worked  a  yalnable  Beam  of 

•    coal,  purchased  in  1766  from  the  Earl  of  Kelly,  the  lordship 

AN8TRUTHBB  and  baronj  of  Pittenween,  chiefly  induced  to  the  purchase 
ANSTR^uTBVB.  ^^^^  obsorving  that  the  continuations  of  the  seam  ran  in  the 
direction  of  those  lands.  The  disposition  conveyed  the  bar- 
ony, with  "  the  coals,  coal-heughs,  as  well  wrought  as  un« 
'-  wrought,  discovered  and  to  be  discovered,  in'  any  part  of 
**  the  said  lordship  and  barony,  as  well  in  the  arable  and 
"  ploughed  lands,  as  in  the  other  lands  of  the  same,  with 
"  special  power  of  breaking  and  digging  the  ground,  in  any 
*^  part  of  the  said  lands  and  barony,  and  of  working  the 
<<  coal,  and  throwing  out  sinks  and  levels,"*"  &c  Upon 
his  having  been  infeft,  he  became  proprietor  of  all  the 
lands  of  the  barony  not  previously  feued  or  disponed,  and 
superior  of  all  such  as  had  been  previously  feued  and  dis- 
poned. 

The  barony,  which  includes  the  burgh  of  Fittenweem, 
had  originally  belonged  to  the  Priory  of  Pittenweem;  and» 
in  anticipation  of  the  abolition  of  the  religious  houses,  the 
monastery  had,  before  the  Reformation,  feued  out  their  lauds. 
Round  the  town,  where  the  priory  was  situated,  small  feus 
had  been  granted  to  the  town's  people,  generally  in  rigs  or 
small  stripes.  These  feus  were  called  the  Acredale  lands, 
and,  in  granting  them,  the  monastery  either  excepted  the 
coal  expressly,  or  the  conveyance  was  silent  on  the  subject 
altogether.  Part  of  these  Acredale  lands  were  afterwards 
purchased  by  the  appellant,  but  the  greater  part  by  the  re- 
spondent ;  and  the  respondent,  by  his  purchase  of  the 
barony  of  Pittenweem,  in  which  these  Acredale  lands  are 
situated,  became  superior  of  the  whole. 

After  his  purchase  of  the  barony  of  Pittenweem  from  the 
Earl  of  Kelly,  he  proceeded  to  work  the  coal  in  these  lands. 
He  sunk  various  pits  in  the  properties  of  the  different  fea- 
ers,  without  meeting  with  opposition  from  any  quarter,  until 
having  laid  a  pipe  crossing,  amongst  other  rigs  of  the  Acre- 
dale  lands,  those  belonging  to  the  appellant,  thelatter  brooght 
a  suspension,  which  compelled  the  respondent  to  bring  the 
present  declarator  of  his  right  to  the  coal  of  all  these  lands. 
The  general  defence  of  the  appellant  was,  that  not  only 
his  lands,  but  all  these  lands  were  conveyed,  as  is  shown  by 
the  title-deeds,  without  any  reservation  of  the  coal.  On 
the  contrary,  that  though  the  coal  was  not  expressly  con* 
veyed,  yet  it  was  mentioned  as  a  pertinent  in  the  clause  of 
Craig,  p.  256,  tenendas  in  his  right ;  and  it  is  settled  law,  that  a  convey- 
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SMice  of  land  carrieB  right  to  the  coal,  though  it  is  not  ez-       1796. 
preasly  conveyed,  inBomuch  that  he  who  is  first  seized  in  the      ■ 


land,  has  a  right  to  the  coal  in  these  hinds,  preferably  to  one  anstrvtbbb 
who  is  afterwards  seized  per  expressum  in  the  coal.  In  an-  avstbcthib. 
Bwer,  the  respondent  stated,  that  it  was  proved  by  his  title- 
deeds  that  the  priors  and  monastery  of  Pittenweem  reserved 
the  coal  when  granting  feus  of  the  Acredale  lands :  That 
the  coal  had  been  by  them  granted  to  Balfour  of  Pitten* 
dreich  as  a  separate  tenement:  That  Frederick  Stewart, 
created  Lord  Pittenweem,  acquired  from  the  crown  all  that 
remained  of  the  possessions  of  the  monastery  at  the  time  of 
the  general  annexation  of  the  church  lands :  That  he  like- 
wise acquired,  by  a  separate  title,  the  right  which  the  Bal- 
fours  had  to  the  coal ;  and  that  the  Earl  of  Kelly  acquired 
the  whole  that  Lord  Pittenween  had,  and  it  remained  with 
his  descendents  till  they  sold  it  to  the  respondent.  That 
when  the  priory  granted  the  feus  of  the  Acredale  lands,  in 
such  small  stripes  or  rigs,  it  could  not  be  intended,  from  the 
Tory  nature  and  smallness  of  the  grant,  to  give  them  a  right 
to  the  coal.  These  rigs  run  from  south  to  north,  and  so 
narrow  as  to  make  it  impossible  for  the  proprietor  of  each  to 
work  the  coal ;  whereas  the  seams  of  the  coal  ran  east  and 
west.  But,  as  a  further  proof  that  no  right  to  the  coal  was 
so  granted,  the  priors,  although  they  had  feued  out  to  va- 
rious persons  the  lands  in  and  about  the  monastery,  as  well 
as  those  in  question,  yet  continued  to  possess  and  dispose  of 
the  coal,  notwithstanding  the  feus,  as  is  shown  by  the  seve- 
ral charters  granted  by  them  subsequent  to  the  feus  of  the 
Acredale  lands,  with  right  to  coal  out  of  their  coal  mines, 
or  out  of  any  part  of  the  lordship,  for  the  use  of  the  salt 
pans.  Proof  was  led  of  possession  of  the  whole  coal  of  the 
barony  subsequent  to  the  grant  of  the  feus  of  the  Acredale 
lands,  first  by  the  priors,  and  then  by  their  successors.  The 
witDesses  deponed  that  it  had  been  wrought,  especially  at  a 
place  called  the  Horse  Milne  Sink  and  other  places,  in 
Oliver  Cromwell^s  time,  of  which  the  coal  holes  were  still 
visible ;  and  that  they  had  never  heard  of  the  coal  in  the  ba- 
rony being  wrought  by  any  but  the  Earl  of  Kelly's  family. 

The  appellant  produced  a  charter,  under  the  great  seal, 
passed  in  the  year  1698,  in  favour  of  his  grandfather,  of  all  the 
estates  which  belonged  to  him,  and  amongst  others,  the  small 
detached  parcels  of  land  in  the  Acredale  of  Pittenweem  in 
question,  which,  the  charter  shows,  had  been  originally  se- 
parate feus  from  the  barony,  and  describes  it  as  lying  within 
the  lordship«    In  the  dispositive  and  descriptive  part  of  this 
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1796.       charter,  in  so  far  as  relates  to  these  parcels,  there  was  not  a 
word  of  coal  or  limestone  mentioned,  although  bis  other 
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^  lands  are  granted  *'cum  carbonibus  et  carbonariis*'     In 
▲N8TBUTQEB.  tho  tenendas  clause,  indeed,  the  whole  lands  are  declared 
to  be  held  "  cum  partibus  pendiculis  pertinentiis^  eolumbis, 
^*  columbariisy  carbonibusy  carbonariisy*  ^c,  but  it  is  known 
to  every  lawyer,  that  in  thi9  part  of  the  charter,  these  are 
words  of  mere  style  and  superfluity,  vesting  nothing  but 
what  appears  in  the  dispositive  clause.    Yet,  he  maintained 
this  to  be  a  sufficient  title  to  the  coal  of  the  lands  in  ques- 
tion,  and  declined,  although  called  on,  to  produce  the  ori- 
ginal charters,  or  grants  of  the  parcel  of  lands  he  possessed 
in  the  Acredale. 
Feb.  18, 1792.     ''  The  Lords  having  advised    the  mutual  informations, 
^*  writs,  and  proof  produced,  and  heard  parties'  procurators 
**  thereon,  they  find  tho  pursuer,  Sir  John  Anstruther  (re- 
'^  spondent),  has  the  sole  right  to  the  whole  coal  and  lime- 
''  stone  in  the  Acredale  lands,  within  the  lordship  and  baron  j 
*^  of  Pittenweem ;   and,  therofore,  in  the  suspension,  find 
"  the  letters  orderly  proceeded,  and  in  the  declarator,  de- 
Mar.  9, "  cern."    On  reclaiming  petition,  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought. 
Pleaded  for  the  Appellant, — As  the  right  to  coal  and  limo 
passes  with  the  lands,  unless  specially  reserved  in  the  convey- 
ance of  the  lands,  and  as  there  is  no  such  reservation  in  the 
title  deeds  of  the  appellant,  he  has  a  clear  right  to  all  below 
the  surface  of  his  land.  And  a  party  so  infeft,  without  any 
mention  of  coal,  has  a  preferable  right  to  the  coal,  to  one  who 
Is  afterwards  seised  in  the  coal,  per  expreasum;  and  the  ap« 
pellant  having  been  infeft  under  his  unreserved  and  unlimited 
title  long  prior  to  the  respondent,  has  consequently  a  title 
to  exclude  him  therefrom. 

Pleaded  for  the  Respondent. — The  appellant  has  not  pro- 
duced the  vestige  of  a  title  to  the  coal  in  question.  He 
does  not  pretend  he  ever  worked  any  coal,  or  that  his  an- 
cestors did  so.  The  maxim  he  founds  on,  that  coal  passes 
by  a  grant  of  land  generally  as  a  pertinent,  and  that  posses- 
sion of  the  surface  is  possession  what  is  below  it,  are  in- 
controvertibly  true,  provided  there  is  no  right  to  coal  vested 
in  another,  and  no  actual  adverse  possession  by  that  other. 
But  to  set  up  a  grant  of  lands  simply  with  possession  of  the 
surface,  but  not  of  the  coal,  against  a  grant  of  the  same 
lands  with  the  coal  joined  to  possession,  was  quite  untenable. 
The  respondent  has  an  express  grant  of  the  whole  coal  of 
the  barony.    The  charters  to  Lord  Pittenweem  in  1609,  and 


Earl  of  Wemyss,         .         .  .  Appellant; 

Sir  Archibald  Hope,  .  Bespandent. 

House  of  Lords,  24th  Oct.  1796. 

liBASB  of  Coal — ^Resbrtahon  Clause — Res  Judicata. — Held, 
by  the  terms  of  a  lease  of  coal  to  a  tenant,  allowing  him  to  work 
the  coal  within  the  barony  of  Woolmet*,  excepting  that  part  of 
the  coal  which  lies  within  the  parks,  gardens,  and  enclosures  of 
Woolmet  belonging  to  the  appellant,  that  this  exception  or  reser- 
vation did  not  entitle  the  appellant  to  sink  pits  and  work  coal 
within  these  grounds ;  but  was  to  be  construed  only  as  a  clause 
to  preserre  his  grounds  from  suffering  injury  by  the  general 
^working  of  the  coal  by  the  respondent  This  question  haying  been 
so  disposed  of  in  the  Court  of  Session,  and  an  appeal  taken  to 
the  House  of  Lords,  but  nerer  moved  in,  and  finally  dismissed 
ten  years  previous  to  the  present  appeal :  Held,  that  these  pro- 
ceedings did  not  constitute  a  res  judicata  in  bar  of  the  present 
action. 

A  lease  of  the  coal  of  Woolmet  was  granted  by  the  Magis- 
trates of  £dinbargh  to  John  Biggar.  The  appellant  is  now 
in  right  of  the  Magistrates,  and  the  respondent  in  right  of 
Biggar.  The  renewal  of  the  lease  to  the  respondent  con- 
tained a  clause,  in  the  exact  same  words  as  the  original  lea^e 
to  Biggar,  viz. : — *^  All  and  haill  the  coal  that  is  within  the 
**  lands  and  barony  of  Woolmet  and  Hill,  excepting  always 
'*  the  coal  lying  within  theparksy  gardens^  and  inclosures  of 
*^  the  said  lands  and  barony  of  Woolmet^  unless  the  consent 
*'  of  the  said  Earl  of  Wemyss  be  first  had  and  obtained 
«•  thereto." 

The  appellant  conceiving,  under  the  meaning  and  con- 
struction of  the  above  clause,  he  bad  a  right  to  work  the 
coal  within  those  grounds  excepted  and  reserved,  proceeded 
to  sink  a  pit  for  this  purpose,  when  the  respondent  applied 
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of  the  Earl  of  Kelly  in  1671,  give  this  express  right,  which,        1796. 
joined  to  possession  distinctly  proved,  make  a  title  in  the 
respondent  by  the  positive  prescription.    While  the  appel- 
lant, if  he  ever  had  a  right,  has  lost  it  by  the  negative  pre-      hops 
scription. 

After  hearing  connsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  afiirmed. 

For  Appellant,  Sir  J,  Scott^  R.  Dundas,  Alex,  Anstruther. 
For  Bespondent,  J.  Anstruther,  W.  Adam. 
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1796.      by  BUspeDBion  and  interdict,  to  have  it  stopped,  alleging 
—"■""""   that  this  was  not  the  true  meaning  of  the  lease ;  that  the 
^BMTBs     ^Qj^j  within  the  grounds  excepted  was  reserved  merely  to  pre- 
hopb.       yent  injury  to  these  grounds  from  working  it ;  but  did  not 
reserve  to  the  Earl  a  right  to  work  that  coal  himself;  but, 
on  the  contrary,  as  was  evidenced  from  the  clause,  **  unless 
*'  the  consent  of  the  Earl  of  Wemyss  be  first  had  and  ob^ 
**  tained  thereto,"  if  the  coal  was  wrought  at  all,  no  one  but 
the  tenant  was  empowered  to  do  so.     The  tenant  was  not 
to  work  that  coal  without  the  landlord's  consent,  neither 
was  the  landlord  to  work  that  coal  during  the  lease.    In 
point  of  fact,  he  stated  that  the  Earl  having,  in  sinking  bis 
pit,  cut  through  a  bed  of  gravel,  a  run  of  water  was  created, 
which,  running  down  the  pit,  would  communicate  to  the  re- 
spondent's workings,  and  be  for  ever  drawn  by  his  engine. 

The  Lord  Ordinary  remitted  to  men  of  skill,  who  reported 
that  *'  the  sinking  of  this  pit  would  have  the  effect  of  com- 
"  municating  an  additional  quantity  of  water  to  Sir  Archi- 
*<  bald  Hope's  engine  from  the  surface  of  the  earth,  and 
"  from  cutting  through  the  various  strata  of  metals  between 
*^  the  surface  of  the  coal."  And  upon  this  report,  and  also 
upon  the  construction  of  the  lease,  the  Court  held  that  the 
appellant  was  not  entitled  to  put  down  pits  within  the  parka 
and  gardens  of  Woolmet.  An  appeal  was  taken  to  the 
House  of  Lords,  but  never  moved,  and  in  consequence  dis- 
missed. When,  ten  years  afterwards,  the  appellant  again 
raised  the  question  in  the  present  declarator. 
Dec.  11, 1792.  ^^^^  Lord  Ordinary,  of  this  date,  pronounced  this  inter- 
locutor : — "  Repels  the  preliminary  objection  of  a  res  judU 
**  cata  in  this  case :  And  upon  the  merits  of  this  cause,  after 
"  giving  what  the  Ordinary  thinks  a  fair  and  rational  con- 
"  struction  to  the  original  lease  in  1723,  by  the  town  of 
Edinburgh  to  John  Biggar,  his  heirs  and  assignees,  and  in 
particular  to  the  excepting  clause  in  that  lease,  which 
gives  rise  to  the  present  question  :  Finds,  that  as  by  this 
exception,  the  tenant  was  on  the  one  side  excluded  from 
*'  working  the  coal,  within  the  excepted  grounds  without  the 
'*  consent  of  the  master,  so,  on  the  other  hand,  it  neither 
"  was  nor  could  be  the  understanding  of  parties,  that  the 
*'  master  was  to  be  left  at  liberty,  during  the  currency  of  the 
"lease,  without  the  consent  of  the  tenant,  to  work  those 
''  coals  either  by  himself  or  others,  at  discretion,  which 
*'  might  be  attended  with  very  prejudicial  or  ruinous  conse- 
*'  quences  to  Mr.  Biggar,  or  his  successors,  in  the  after- 
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working  of  the  main  coal  of  the  barony  of  Woolmet,  con«       1796. 

fessedly  set  to  them  without  any  imposition  or  restrictions,  ' 

**  and  which  appears  to  have  been  the  ground  upon  which         ^^ 
*'  the  Court  proceeded  when  they  granted  the  interdict       hops. 
**  which  has  been  pled  in  bar  of  the  declarator ;  and,  there* 
**  fore,  on  these  grounds,  assoilzies  the  defender."    On  re-  Feb.  12,1793. 
claimining  petition,  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded /or  the  Appellant. — As  the  lease  contains  a  clause 
of  "  All  and  haill  the  coal  that  is  within  the  lands  and  ba- 
*'  rony  of  Woolmet  and  Hill,  excepting  always  the  coal 
**  lying  within  the  parks,  garden,  and  inclosures  of  the  barony 
**  of  Woolmet,  unless  the  consent  of  the  said  Earl  of  Wemyss 
^*  be  first  had  and  obtained  thereto,"  this  amounts  to  an  abso- 
lute and  unqualified  reservation  of  the  coal  in  question,  and  the 
appellant,  as  proprietor  thereof,  was  entitled  to  work  the 
same.  And  it  is  no  answer  to  this  to  say,  that  the  purpose 
for  which  this  reservation  was  inserted  was  quite  different 
from  giving  the  landlord  a  right  to  work  the  coal,  because 
the  reservation,  as  explicitly  expressed,  is  general  and  suffix 
cient  not  only  to  comprehend  this  purpose,  but  all  other 
lawful  purposes.  The  respondent  admits  that  he  has  no 
title  to  work  the  reserved  coal  himself.  It  is  equally  clear 
that  such  a  reservation,  in  a  lease,  must  always  have  in  view 
a  right  to  work  on  the  part  of  the  landlord,  espe<?ially  where 
there  is  nothing  mentioned  expressly  to  exclude  this :  And 
what  the  respondent  aims  at  is  to  obtain  a  monopoly  of  his 
coal  to  the  exclusion  of  the  landlord's  right. 

Pleaded  for  the  Respondent. — The  original  purpose  of  re- 
serving the  coal  was  to  give  the  proprietor  a  surety  that  his 
parks  and  inclosures  of  Woolmet  would  not  be  damaged 
from  working;  but  it  is  quite  clear  from  the  meaning  of  the 
lease,  that  the  whole  coal  of  Woolmet  was  given  in  lease 
to  the  respondent,  except  the  right  of  working  that  part  of 
it  under  the  parks  and  gardens  of  Woolmet,  without  the  pro- 
prietor's consent.  This  last  clause,  "  unless  with  the  pro- 
**  prietor*s  consent,"  showed  that  the  whole  coal  was  let,  and 
it  would,  in  these  circumstances,  be  extraordinary,  and  not 
consistent  with  the  true  bona  fides  of  the  transaction,  to  see 
both  the  proprietor  and  lessee  working  the  same  coal ;  or 
after  a  lease  to  a  tenant,  for  the  landlord  to  work  the  coal  as 
here  intended,  to  the  great  injury  and  probable  destruction 
of  the  tenant's  right.  Such  was  never  the  intention  by  the 
original  lease,  nor  by  the  renewal  of  it  to  the  respondent. 
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1796.  After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  aflSrmed, 
with  £100  costs. 


8MABT 

V. 
OatLYT. 


For  Appellant,  Sir  John  Scott,   Wm.  Tait. 

For  Respondent,  B.  Dundas,    W.  Grant,  Wm  Dundas. 

Note. — ^Unreported  in  Court  of  Session. 


John  Smart,  .....         Appellant; 

The  Hon.  Walter  Ogilvy,     .        .        .        Respondent. 

House  of  Lords,  26th  October  1796. 

Sale  by  Sample  in  Open  Market — Landlord's  Hypothec. — ^The 
appellant,  a  com  merchant,  purchased  from  the  respondents  ten- 
ant, a  farmer,  a  quantity  of  gnun  by  sample,  in  public  market. 
Part  of  the  grain  was  deliyered,  and  bill  granted  for  the  price,  and 
was  paid.  On  failure  of  the  tenant,  Held,  in  an  action  raised  by  the 
landlord  against  the  purchaser  of  the  grain,  that  the  latter  was 
liable  to  pay  the  yalue  of  what  was  deliyered,  the  landlord 
haying  a  right  of  hypothec  oyer  the  same  for  the  rent  of  which 
it  was  the  crop;  and  this,  although  the  claim  was  not  made  de 
recente,  but  ex  intervallo  of  two  years. 

The  respondent  was  landlord  of  a  farm,  rented  by  James 
Inyerarity  as  tenant,  from  whom  the  appellant,  a  farmer 
and  grain  and  corn  factor,  purchased,  on  25th  July  1789»  a 
quantity  of  grain  by  sample,  in  public  market.  A  bill  for 
£60  (part  of  the  price)  was  giyen  on  the  occasion.  But 
only  part  of  the  grain  was  deliyered,  not  amounting  in  Talue 
to  the  £60  bill,  when  embarrassed  circumstances  prey  en  ted 
Inyerarity  from  deliyering  the  remainder. 

In  February  1791,  a  year  and  seyen  months  after  the  sale 
and  delivery  of  part  of  the  grain,  the  respondent  (Inyera* 
rity 's  landlord)  raised  an  action  against  the  appellant,  setting 
forth  that  his  tenant  was  owing  him  £125,  as  the  half  year's 
rent  of  the  farm,  for  crop  1768,  payable  at  Martinmas  1789, 
and,  as  by  law,  the  corns  growing  on  the  farm  are  bypothe* 
cated  for  the  rent  of  that  crop  of  which  they  are  the  product, 
the  intromitters  and  purchasers  from  the  tenant  of  such 
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i^orn,  are  liable  to  the  landlord  for  the  value  or  purchases,       ^706. 
and  that  the  appellant  having  purchased  bear  and  oats 
from  the  tenant,  he  was  liable  for  the  value  of  what  had  9. 

been  delivered  to  him  under  that  sale,  and  concluding  for  ogilvt. 
£55  as  the  value  thereof;  according! j,  decree  in  absence 
(by  default)  having  been  pronounced,  a  suspension  was 
brought  by  the  appellant,  in  which  he  pleaded  that  the 
grain  was  fairly  purchased  in  open  market,  on  Friday,  the 
market  day,  and  that  he  had  granted  his  bill  for  £60,  which 
had  been  duly  paid,  and  the  sale  thus  effected,  was  sufficient 
to  exclude  the  landlord's  hypothec,  as  a  sale  in  public  mar- 
ket. And  even  if  the  landlord  had  right  by  his  hypothec 
to  question  the  sale  of  the  grain  of  his  tenant  in  public  mar- 
ket, yet  this  must  be  done  de  recente^  and  the  mora  of 
nearly  two  years  was  sufficient  of  itself  to  defeat  the  right, 
if  it  existed.  Answered,  That  the  purchaser  here  was  a 
neighbour  farmer  of  the  tenant,  and  was  acquainted  with 
him  and  his  circumstances,  and  had  bought  the  grain  under 
circumstances  which  inferred  collusion  between  them. 

The  Lord  Ordinary,  without  allowing  a  proof,  dealt  with 
the  case  on  the  abstract  question  of  law,  and  **  Found  the  May  14, 1793. 
*^  letters  orderly  proceeded,  and  decerns  (against  the  ap- 
«^  pellant).      But,  in  respect  of  the  delay  in  claiming  upon 
'*  the  hypothec,  finds  no  expenses  due,  but  that  for  extract, 

'*  for  which  decerns."    On  reclaiming  petition,  the  Court  Dec.  lO, 

adhered.     On  second  petition  they  also  adhered.  ^^*  ^*»  ^^^' 

Against  these  interlocutors  the  present  appeal  was  brought. 
Pleaded  for  the  Appellant. — The  grain  having  been  pur- 
chased in  public  market  by  sample,  it  became  the  property 
of  the  appellant,  free  of  all  questions  as  at  the  instance  of 
the  landlord,  and  this  on  the  faith  due  to  sales  in  public 
market;  and  unless  the  respondent  can  prove  what  he 
alleges,  namely,  collusion  between  these  two  parties  as 
neighbours,  full  effect  must  be  given  to  the  sale.  There 
k  no  evidence  offered  of  any  such  fraud  or  collusion,  and  no 
evidence  that  the  grain,  as  alleged,  was  bought  at  Inver- 
rarity'fl  farm  in  March  preceding.  The  appellant  admits 
that  he  looked  at  the  grain  in  March  preceding,  but  no  sale 
took  place  until  the  one  in  July  in  public  market,  as  above. 
But  even  supposing  it  were  proved  that  the  sale  took  place 
at  the  farm  in  March  preceding,  as  is  alleged,  yet,  that  sale 
being  fair  and  bona  fide,  must  be  held  to  be  unimpeachable 
in  law,  after  the  mora  of  the  landlord  not  timeously  claim- 
ing under  his  right  of  hypothec.    The  corn  was  delivered  a 
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1796.      fow  days  after  the  sale.     It  was  publicly  and  openly  carted 
away,  and  yet  he  took  no  steps  for  nearly  two  years;  the 


8XAKT 


V. 


fact  being,  that  at  the  time  there  was  grain  left  on  the  farm 
oozLTT.      more  than  sufficient  to  satisfy  the  present  claim,  which  of 
itself  ought  to  bar  this  action. 

Pleaded  /or  the  Respondent — The  landlord's  hypothec 
is  a  jus  in  re  in  the  crop,  for  security  of  the  rent  of  the 
Ersk.  2,  tit.  6  year  which  produces  it,  and  this  being  the  established  law 
§  ^-  in  regard  to  his  hypothec,  every  purchaser  from  the  tenant 

must  know,  that  this  right  continues  until  payment  of  the 
rent,  as  is  laid  down  by  Erskine ;  and  no  delay  in  aTaiUng 
himself  of  this  right,  can  in  any  degree  defeat  it,  for  action 
will  lie  even  at  the  distance  of  years.  Besides,  the  reason 
which  gives  all  faith  and  effect  to  sales  in  public  nuirket, 
being  a  probability  that  at  a  public  market  purchasers  do 
not  know  tho  condition  of  those  with  whom  they  deal,  that 
reason  totally  fails  here ;  because,  in  point  of  fact,  the  parties 
to  this  sale  were  neighbouring  farmers,  and  Inverarity's  em- 
barrassed circumstances  were  well  known  to  the  appellant. 
In  point  of  fact,  the  sale* appears  to  have  been  got  up  col- 
lusively,  for  the  purpose  of  defeating  the  landlord's  hypo- 
thec, because  it  actually  took  place  in  March  preceding,  on 
Inverarity's  own  farm,  instead  of  being  a  sale  in  public  mar- 
ket by  sample,  which  latter  was  a  mere  pretence,  resorted 
to  by  way  of  giving  a  form  to  the  transaction,  and,  therefore, 
no  sale  in  public  market  took  place.  But,  assuming  that  it 
is  established  that  this  was  a  sale  in  public  market,  it  is  by 
no  means  clear,  that  such  a  sale  by  sample  only^  would  be 
effectual  to  defeat  the  landlord's  hypothec,  because  the 
same  reason  does  not  hold  for  giving  it  any  privilege;  for 
after  a  sale  by  sample,  there  is  a  delivery  post  intervaUum, 
and  opportunity  to  inquire  into  the  circumstances  of  the 
seller,  and  the  situation  in  which  he  stands  with  his  land- 
lord. But,  independently  of  the  strong  presumption  that  a 
sale  by  sample,  after  having  inspected  the  heap,  can  be  no- 
thing but  an  artifice,  it  stands  admitted  by  the  appellant's 
own  showing,  that  there  had  been  an  investigation  at  Bal- 
begno,  and  the  bargain  had  at  least  begun  there ;  so  that 
the  Court  below  were  certainly  well  entitled  to  hold,  that  in 
thatcase  the  appellant  was  bound  to  havo  satisfied  himself  as  to 
the  condition  of  the  seller,  agreeably  to  the  general  rule  of 
law.  Quicunque  scire  debet  conditionem  ejus,  cum  quo  con- 
trahit.    And  there  can  be  no  doubt  that  the  situation  of  In- 
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▼erarity  was  sufficiently  known  to  the  public,  to  render  the       u^^ 
appellant  inexpUMble,  if  he  did  not  inquire  into  it    The 


£iot  that  he  had  left  sufficient  grain  to  satisfy  this  arrear  of '^>"bso:7,  &c. 
rent,  never  having  been  relevantly  averred,  so  as  to  gp  to     lauue 
proof,  vras  rightly  disregarded. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged,  that  the  interlocutors  complained 
of  be  affirmed,  with  £100  costs. 

For  Appellant,  J.  AnairtUher,  W.  Adam. 
For  Respondent,  Sir  J.  Scott,  R.  Duudaa. 


John  Jamibson  &  Co.  Merchants,  Leith,         Appellants ; 
John  Laurie,  Shipowner,  Respondent. 

House  of  Lords,  10th  November  1796. 

DmcvRRAGB  OR  Damagb.— 'A  claim  was  made  by  the  owner  of  a  ves- 
sel, against  the  freighters  thereof,  for  demnrrage,  on  account 
of  the  detention  of  the  vessel  beyond  the  time  stipulated.  Held, 
that  the  claim  of  demurrage  ceases  on  the  day  of  her  sailing  from 
her  loading  port;  and  though  the  vessel  was  obliged  to  put  back 
after  being  two  days  at  sea,  and  finally,  froaen  in  for  the  winter, 
ihat  this  was  a  casus  fortuiiuSf  frdling  on  the  owners  and  not  on 
the  freighters  of  the  vessel,  and  for  which  the  latter  could  not  be 
held  liable,  reversing  the  judgment  of  the  Court  of  Session. 

A  hundred  tons  of  Siberian  tallow  were  purchased  by  the 
appellants  from  Atkins  £.  Regail  &  Co.  of  St.  Petersburgh, 
who,  in  answering  their  communication,  stated : — <<  We 
«<  shall  expect  shipping  for  it  next  August.^'  In  the  month 
of  July,  the  appellant  chartered  the  respondent's  vessel, 
the  *<  Bell  of  Leith,"  Captain  Anderson ,  to  proceed  to  St. 
Petersburgh  for  the  tallow,  with  written  instructions  to  the 
captain  to  deliver  the  enclosed  letter  to  Atkins  E.  RegaQ 
&  Co.,  who  were  immediately  to  ship  the  tallow,  and  give 
him  what  deals  and  battens  they  have  to  fill  up  the  ship. 
Also  a  provisional  order  for  forty  tons  of  iron,  ^  K  they  can 
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^-gg        «*  sWp  it  in  time."     If  he  could  not  get  any  other  cargo, 
'       he  waa  "  directly  to  load  without  it ;  Observe,  you  must  be 


jAMi£80N,&c.  '*  clear,  and  sail  before  1st  September,  N.  S.,  as  the  pre- 
V-  «  miums  of  insurance  advance  greatly  after  that  date."  The 
ship  proceeded  on  her  voyage,  and  arrived  at  her  port  of 
destination  on  22d  July ;  but  the  cargo  of  tallow,  which  is 
brought  from  Siberia  to  the  sea  ports,  by  floating  it  down 
the  rivers,  in  consequence  of  the  great  drought  of  that  sea- 
son,  had  not  arrived  at  Cronstadt,  and  the  cargo  was  not 
ready  for  delivery  until  the  beginning  of  October.  A  pro- 
test was  taken  by  the  captain  for  all  charges,  damage,  and 
detention  that  may  arise  in  consequence.  At  their  desire, 
the  ship  was  detained  for  her  cargo.  The  tallow  arrived  at 
Cronstadt  on  the  12th  October.  It  was  all  shipped,  and  the 
vessel  cleared  out  and  ready  for  sea  on  the  I6th  October. 
She  then  sailed  for  Leith,  but  after  a  few  days  at  sea,  she 
returned  to  port,  in  consequence  of  having  met  contrary 
winds ;  after  which,  the  frost  setting  i?,  she  was  frozen  up 
for  the  winter,  and  was  detained  until  the  month  of  May  of 
the  following  year ;  in  consequence  of  all  which,  the  appellants 
suffered  great  loss  on  the  cargo,  besides  being  liable  to  the 
owners  of  the  ship  "  Boll "  for  demurrage  for  the  whole 
period  she  was  detained  at  Cronstadt,  at  the  rate  of  £3  per 
day. 

The  respond.ent,  as  owner  of  the  vessel  **  Bell,"  made  a 
claim  against  the  appellants  for  demurrage  and  damages, 
and  raised  action,  first  before  the  Court  of  Session. 

In  defexlce,  it  was  stated : — 1st,  That  the  shipmaster  being 
bound  by  his  instructions  to  wait  no  longer  for  the  cargo  than 
the  1st  September,  was  bound  to  have  set  off  on  his  homeward 
voyage,  if  the  cargo  was  not  ready  by  that  time,  after  taking 
protest.  2d,  That  if  he  thought  proper  to  wait  longer,  ho 
could  only  claim  demurrage,  in  the  same  way  that  any  other 
shipmaster  was  entitled  to  do,  and  was  not  entitled  to  claim 
demurrage  after  the  ship  received  its  cargo  :  it  being  an 
established  rule  of  mercantile  law,  that  the  claim  of  demur* 
rage  ceases  the  moment  the  vessel  gets  her  cargo  on  board, 
and  is  cleared  for  sea. 
Dec.ll  1792.  A-  proof  was  gone  into,  to  show  that  this  latter  was  the 
universal  understanding  among  shipmerchants. 

The  Lord  Ordinary,  (Lord  Justice  Clerk),  after  various 
interlocutors,  pronounced  this  interlocutor: — **  In  respect 
*•  of  the  deppsitious  of  sundry  merchants  and  shipmasters, 
**  who  gave  it  as  their  opinion,  that  the  demurrage  of  a  ship 
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"  ceases  on  the  day  of  her  sailing  from  the  port  of  her  loading,       1796. 

"  and  that  if  a  ship  should  thereafter  be  put  back  by  contrary    

**  winds,  and  detained  by  the  frost  setting  in,  the  same  is  con-  '^""■°"'  ^^' 
*'  sidered  as  a  castuf/ortuitus^  that  must  affectthe  owners,  and  laueib. 
''  that  no  opinions  to  the  contrary  appearfrom  the  proof:  alter 
''  the  former  interlocutor,  and  finds  that  the  charger  is  not 
"  entitled  to  demurrage  after  the  29th  October  1787 ;  and 
"  appoint  parties  to  be  ready  to  debate  on  the  extent  of  the 
*'  damage  or  demurrage,  claimable  upon  the  suspenders  on 
'*  account  of  the  detention,  prior  to  that  period."  But,  on 
reclaiming  petition  against  this  interlocutor  to  the  Court, 
"the  Lords  found: — <<  That  the  opinion  of  merchants, Jan.  16, 1794, 
**  founded  on  by  the  respondent,  does  not  apply  to  this  cause : 
''  Find,  that  by  the  original  bargain  of  affreightment,  the  ship 
"  ought  to  have  been  loaded  and  ready  for  sailing  on  or 
"  about  the  1st  of  September :  Find,  that  it  was  by  de* 
"  sire  of  Atkins  £.  Segail  &  Co.  that  the  ship  was  detained 
*'  beyond  that  time :  Find,  that  it  was  not  owing  to  any 
"  fault  of  the  master,  but  to  contrary  winds,  and  the  frost 
<*  setting  in,  that  the  ship  did  not  make  out  her  voyage,  and 
**  that  if  the  ship  had  sailed  by  the  Ist  of  September,  or 
"  soon  thereafter,  it  is  presumable  the  disasters  by  which 
*"  she  was  detained  through  the  winter  would  not  have 
happened;  and  that,  therefore,  any  damage,  thence 
arising,  must  fall  upon  suspenders :  And,  therefore,  upon 
**  the  whole,  find  the  letters  orderly  proceeded,  and  de- 
cern.' 


*  Opinions  of  Judges : 

Lord  Pre8ii)£nt  Campbell. — *<  This  is  a  question  about  demur- 
rage. The  first  interlocutors  are  strongly  founded  on  reason.  The 
last  interlocutor  is  entirely  founded  on  the  ex  parte  opinions  of 
merchants,  produced  by  the  defender^  which  do  not  go  to  the  precise 
case  in  hand^  but  to  the  general  case  of  a  ship  sailing  upon  her  voj-r 
age,  without  any  known  or  actual  cause  of  impediment  existing  at 
the  time.  But  if,  in  consequence  of  the  detention  before  sailing, 
the  ship  has  been  put  into  a  situation  that  makes  any  attempt  to  sail 
ineffectual  and  abortive,  it  would  be  against  all  reason  and  justice 
that  the  person,  owner  of  the  vessel,  should  suffer  the  loss  thence 
arising,  and  that  the  party  who  occasioned  it  should  be  free.  It  is 
no  matter  whether  we  call  it  damage  or  demurrage.  It  is  a  loss 
arising  by  breach  of  contract,  negligence,  or  other  fault,  imputable 
to  the  freighter.  The  ship  is  entitled  to  its  hire,  as  much  as  the 
men  to  their  wages^  and  the  contract,  whether  in  writing  or  not,  or 
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1796.  Against  this  last  interlocutor  the  present  appeal  was 

brought. 


jAMiEsow,  &c.  pi^ded  for  the  Appellants.— By  the  letter  of  affreight- 
LAUBis.  ment,  which  was  the  contract  between  the  appellants  and 
respondent,  the  captain  had  express  instructions  not  to  wait 
longer,  and  he  was  not  bound  to  wait  longer  for  the  cargo 
from  the  foreign  merchants  than  1st  September,  N.S.  He 
was  ordered  to  "  observe,  that  he  must  be  clear,  and  sail  be- 
"  fore  that  day,"  and  if  he  could  not  get  the  clirgo  of  tal- 
low, he  had  express  instructions  and  liberty  to  load  his  ship 
with  other  goods,  and  to  execute  orders  for  other  mer- 
chants ;  but  these  instructions  expressly  mentioned,  that 
**  the  ship  must  not  be  detained  for  them."  The  captain 
was  sensible  of  this  himself,  because,  in  his  protest  taken  on 
the  spot,  he  declares  *^  that  his  lie  days  by  his  letter  of  af 
^*  freighiment  were  expired.*^  After  this  he  was  bound  to 
return  home,  or  he  might  have  advertised  the  ship  as  a  ge- 
neral ship,  ready  to  take  on  board  goods  for  freight.  Bat, 
in  place  of  this,  he  thought  proper  to  remain ;  and,  having 
done  so,  he  can  only  claim  demurrage  according  to  the  uni- 
versal rule  and  custom  of  merchants — namely,  up  to  the  day 
that  the  vessel  receives  her  cargo,  and  is  cleared  for  sea ; 
after  this,  no  claim  lies,  as  the  moment  the  vessel  receives 
her  cargo  and  sails,  all  claim  to  demurrage  is  at  an  end,  and 
any  accident  happening  thereafter,  which  may  detain  her, 
must,  as  a  ca^us  fortuitus^  be  borne  by  the  shipowners. 
Here  the  "  Bell "  sailed  with  her  cargo  on  the  16th  October, 
and  though  she  was  some  days  thereafter  obliged  to  return 


whether  by  the  month,  or  for  an  entire  voyage,  is  entitled  to  a  libe- 
ral constnictioD,  or  rather,  to  be  favourably  interpreted  for  the  own- 
ers, bo  far  as  regards  this  article  of  hire.  MoUoy,  B.  2,  c.  4,  §.  12. 
The  distinctions  made  in  the  answers  are  too  subtile,  and  not  to  be 
found  in  any  law  book,  nor  do  they  apply  to  all  circumstances. 

'*  The  ship  in  questioii  attempted  to  sail,  but  could  not  The  mas- 
ter did  every  thing  in  his  power,  but  in  vain.  The  sailing  was  not 
effectually  begun  till  the  month  of  May,  and  it  is  then  only  that  the 
claim  of  damage  ceases.     I  am  therefore  for  altering.*'   * 

Lord  Justice  Clerk. — **  Of  same  opinion." 

LoBD  EsKOROVB. — ''  Of  samc  opinion." 

Lord  Dreoborn. — "  Of  same  opinion." 

Lord  Craig. — *'  Of  same  opinion.  It  is  not  properly  demurrage, 
but  damage." 

Vide  President  Campbell's  Session  Papers,  vol.  Ixxii. 
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to  port  from  contrary  winds,  yet  no  demurrage  lies  for  the       ijgg, 
consequence  of  that  return  ;  for  that  would  be  to  hold  the    


appellants  h'able  for  the  contrary  winds,  and  the  frost  set- jamieson,  &c. 
ting  in.     And  the  usage  and  practice  of  merchants,  and  the      ^^  J^jg 
evidence  produced,  that  this  claim  ceases  when  the  vessel  is 
loaded  for  sea,  is  decisive  of  the  present  question. 

Pleaded  for  the  Respondent. — By  the  original  bargain  of 
affreightment,  the  ship  ought  to  have  been  loaded  and  ready 
for  sailing  by  the  lat  of  September;  and,  having  to  wait  for  her 
cargo,  it  not  being  ready  when  she  arrived,  she  would  have 
proceeded  without  it,  after  her  lay  days  had  expired,  had  she 
not  been  detained  by  the  desire  of  Atkins,  E.  Regail  &  Co. 
for  the  cargo.  And  as  when  she  did  receive  that  cargo,  and 
proceeded  to  sea,  it  was  no  fault  of  the  master,  but  because 
of  contrary  winds,  and  the  frost  setting  in,  that  she  did  not 
make  out  her  voyage,  and  as  this  would  not  have  happened 
had  her  cargo  been  ready  at  the  time  stipulated,  because, 
had  she  sailed  on  Ist  September,  it  is  presumable  that  no 
such  disasters  would  have  happened,  the  damage  must 
therefore  fall  on  the  appellants. 

LoBD  Chancellor  Louohbouroh  said, 

3 

^^Mj  Lords, 

''  The  appellants  in  this  case  were  sued  to  make  good  a  claim  of 
demanage,  stated  to  have  been  incurred  by  the  detention  of  a  ship 
belonging  to  the  respondent,  freighted  by  the  appellants  to  bring  a 
cargo  of  tallow  home  from  the  Baltic,  the  ship  having  been  detained 
during  the  winter  of  1787>  by  the  severity  of  the  weather,  and  the 
setting  in  of  the  frost. 

**  I  am  not  able  to  concur  with  the  judgment  and  opinion  given 
in  this  question  by  the  Court  of  Session,  though  the  judges  were 
unanimous.     One  of  the  judges,  indeed,  at  one  period,  pronounced  Lord  Justice 
an  interlocutor  in  favour  of  the  appellants ;  but  he  afterwards  coin-  9       C^a<^- 
cided  in  opinion  with  the  other  judges,  when  the  final  interlocutor 
was  pronounced. 

'^  The  circumstances  of  the  present  case  are  as  follow: — ^The  ap- 
pellants, in  1787,  were  informed  by  Messrs.  Atkins  and  Son  of  London, 
that  their  partners,  Messrs.  Atkins,  Begail  &  Co.  of  St.  Petersburgh, 
had  made  a  purchase  of  a  quantity  of  tallow,  deliverable  in  August, 
which  they  conceived  might  suit  the  appellants ;  they  state  the  prices. 
and  intimated  that  if  the  terms  were  agreed  to,  they  must  be  paid  in 
cash,  to  answer  the  drafts  of  the  partners  in  St.  Petersburgh.  Upon 
the  prospect  of  that  adventure,  the  appellants  agreed  to  take  150 
tons  of  this  tallow,  at  the  prices  mentioned,  and  to  put  Messrs.  Atkins 
&  Son  in  cash,  to  answer  the  drafts  of  their  correspondents.     Advice 

TOL.  111.  2  K 
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179G.        wan  also  sent  to  the  partners  at  St.  Petersburgh,  by  the  appellants, 
and  in  a  letter  from  Atkins,  Regail  &  Co.,  which  was  the  last  on 


jAMiBsoK,  &c.  tjie  agreement  for  the  purchase,  it  appears  that  they  are  content  with 
LAORiB.      *^®    ^Tice^  and  they  state,  '  We  shall  expect  shipping  for  it  in 
'  August  next.' 

^  The  appellants,  having  full  reliance  that  the  tallow  would  be 
ready  for  delivery  accordingly,  and  having  supplied  the  house  in 
London  with  money  in  advance,  they  proceeded  to  freight  a  ship  be- 
longing to  the  respondent,  for  the  purpose  of  bringing  home  their 
purchase.  The  tallow  was  their  principal  object  in  sending  to  the 
Baltic,  though  it  did  not  complete  the  lading  ;  and  the  shipmaster  was 
provisionally  allowed  to  bring  home  also  forty  tons  of  iron,  and  fifty 
or  sixty  tons  of  goods ;  and,  if  wanted,  he  might  also  ship  a  quantity  of 
deals  and  battens  for  the  appellants.  About  these  last,  however, 
from  the  terms  in  which  they  are  mentioned,  it  is  very  plain  that 
the  appellants  were  indifferent;  and  that  the  order  was  given  with  no 
view  but  that  the  cargo  should  be  complete,  and  for  none  of  the 
articles  was  the  vessel  to  be  detained  a  single  day.  To  the  tallow 
was  the  shipmaster's  attention  particularly  directed.  No  charter 
party  was  entered  into  between  the  freighters  and  the  shipmaster, 
nor  is  there  written  evidence  of  the  specified  terms  of  agreement  be- 
tween them.  It  does  not  appear  what  freight  was  agreed  to  be  paid, 
but  this  matter  was  settled  by  the  parties,  and  did  not  enter  into  the 
dispute  between  them. 

*<  But  though  there  was  no  charter  party,  there  were  still  written 
documents  of  this  agreement.  The  master  was  furnished  with  a  let- 
ter of  instructions,  from  which  the  views  of  parties  appear.  This 
letter  informs  him  that  he  was  addressed  to  Atkins  &  Co.  of  St. 
Petersburgh,  that  they  would  ship  with  him  100  tons  of  tallow,  that 
he  has  a  provisional  order  for  forty  tons  of  iron,  if  it  could  be  xhipped 
in  time;. and  that  he  was  permitted  to  take  general  goods  to  the 
amount  of  forty  or  fifty  tons,  but  the  ship  was  not  to  be  detained  for 
them,  and  this  letter  contained  this  direction  : — *  Observe,  you  must 

*  get  cleared,  and  sail  before  the  1st  of  September,  new  style,'  and 
the  reason  for  this  is  given, — *  As  the  premiums  of  insurance  ad- 
'  vance  greatly  after  that  date.' — '  About  this  we  write  particularly 
'  to  Messrs.  Atkins,  Regail  &  Co.,  and  we  hope  they  will  attend  to 
'it' 

**  The  letter  to  be  delivered  to  Atkins,  Regail  &  Co.  was  in 
the  same  terms,  and  it  repeats  and  enforces  the  injunction,  which  is 
imperative, — *  As  our  insurance  advances  greatly  on  the  1st  of  Sep- 
*'  tember,  and  again  on  the  18th  ditto,  new  style,  you  must  have  him 

*  cleared  by  that  time.* 

"  The  ship  accordingly  proceeded  on  her  voyage,  and  arrived  in 
St.  Petersburgh  in  the  end  of  July,  but  the  tallow,  which  was  the 
principal  object,  had  not  arrived  there  from  Siberia,  and  Atkin  &  Co. 
when  complained  to  of  this,  returned  an  answer,  whicb  came  very  ill 
from  them, — that  the  ship  had  been  dispatched  too  soon.    The  ship, 


LAURIE. 
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therefore,  was  obliged  to  remain,  as  there  was  no  cargo  but  the  tallow,        1796. 
which,  at  that  period  of  the  voyage,  she  could  proceed  with  home-    . 

^*rd.  JAVIESOlf,  &c. 

'*  The  month  of  August  wearing  out  apace,  and  no  appearance  of  v. 

the  tallow,  the  shipmaster  appears  to  have  been  in  doubt  what 
course  to  take,  but  takes  a  formal  protest  against  Atkins,  Regail 
&  Co.,  for  not  having  loaded  him  according  to  his  instructions, — a 
very  regular  and  prudent  step  on  his  part, — and  continues  to  wait. 

*'  I  apprehend  the  master  had  conceived  himself  bound  not  to 
come  away  without  the  tallow,  but  no  power  could  have  hindered 
him  from  doing  so.  And  Atkins  and  Regail,  who  were  the  corre- 
spondents, and  not  the  agents  of  the  freighters,  would,  in  the  case  of 
his  coming  away,  have  been  liable  to  the  appellants,  for  non-per- 
formance of  contract  and  damages.  Though  the  agreement  of  the 
respondent  was  to  this  extent,  that  the  shipmaster  was  the  servant 
of  the  freighters,  and  acting  for  those  who  were  liable  to  the  owner 
for  the  consequences. 

'*  The  master,  who  appears  to  have  been  very  active,  complains 
very  sensibly  to  the  owner  of  the  want  of  a  charter  party :  '  No 
'  man,'  says  he,  '  ought  ever  to  come  here  without  a  charter  party ; 
*  if  he  does,  he  is  a  fool.'  The  idea,  I  believe,  had  occurred  of  gene- 
ral freight  being  due  to  the  owner,  to  which,  in  my  apprehension, 
he  was  entitled.  Freight  must  have  been  paid  to  him,  and  the  freigh- 
ters would  have  had  remedy  against  the  shipper  for  breach  of  con- 
tracty  according  to  the  terms  of  that  contract.  But,  the  ship  being 
freighted  for  a  given  space,  the  shipmaster  was  not  bound  to  remain 
longer,  but  might  have  come  away,  and  the  owner  have  had  his 
remedy  against  the  shipper.  Unfortunately,  however,  he  stays,  and 
waits  for  the  tallow;  and  here  I  roust  remark,  that  he  was  not  lucky 
enough  to  get  any  writing  from  Atkins,  Regail  &  Co.  ordering  his 
stay,  or  to  show  that  any  attempt  was  made  by  them  to  prevent 
his  going.  But  what  could  they  have  done  ?  They  had  no  autho- 
rity over  the  captain,  and  the  owner  would  have  had  his  remedy. 
They,  indeed,  the  captain  depones,  insisted  upon  his  staying  for  the 
tallow,  and  he  submits  to  their  opinion.  There  was  no  new  con- 
tract entered  into,  but  Atkins  and  Regail  must  have  either  been 
boand  to  the  owner  for  the  detention,  or  the  shipmaster  must  have 
acted  wrong. 

^^  The  captain  waits, — ^the  tallow  at  last  arrives,  and  the  captain 
having  used  all  expedition,  receives  the  cargo  on  board,  and  sets  sail. 
About  forty  other  vessels  sailed  at  the  same  time  ;  of  these  thirteen 
make  out  the  voyage,  but  some  twenty  or  more,  among  which  the 
respondent's  vessel  is  one,  put  back,  and  that  without  any  fault  be- 
ing imputable  to  the  shipmaster,  and  the  frost  setting  in,  he  is  pre- 
vented from  leaving  the  Baltic;  he  winters  at  Cronstadt,  and  does 
not  get  home  till  June  in  the  following  year. 

**  Upon  these  facts  the  action  in  the  present  case  was  founded, 
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1796.        and  in  it  the  respondent  insisted  against  the  appellants,  in  the  first 
place,  for  freight;  hut  this  part  of  the  claim  was  afterwards  adjusted, 


JAKIXBOK,  &c.  as  I  have  already  mentioned,  hetween  the  parties  ;  and,  2d,  for  de- 
LADRiE.  inurrage,  or  damages  for  detention  of  the  ship  at  Cronstadt.  When 
this  question  came  first  to  he  decided  hj  the  Judge  of  the  Admiralty 
Court,  he  mentioned  as  the  ground  of  his  decree,  which  was  in 
favour  of  the  respondent,  that  the  extraordinary  detention  of  the 
vessel  at  Cronstadt,  which  ultimately  occasioned  her  detention  there, 
arose  hy  the  fault  of  Atkins,  Regail  &  Co.,  for  whom  the  appellants 
were  answerahle,  and  in  this  manner  the  cause  was  ultimately  de- 
termined hy  the  Court  of  Session.  It  prohahly  was  owing  to  tbe 
detention  of  the  tallow  that  the  ship  was  detained,  and  for  this 
Atkins  and  Regail  were  answerable  in  damages. 

*'  That  damage  was  liable  to  be  paid  to  the  owners  for  the  deten- 
tion of  the  vessel,  was  never  doubted  in  this  case  to  be  matter  of  law; 
but  the  answer  made  by  the  freighter  is  also  well  known  law,  namely, 
that  after  the  commencement  of  the  voyage,  no  claim  for  damages 
could  be  made.  This  question  has,  in  the  present  case,  been  much 
agitated,  and  distinctly  argued  at  the  bar,  and  it  was  agreed  on  both 
sides,  that  there  was  no  claim  for  damages  after  commeDcement  of 
the  voyage. 

'*  But  it  was  said  for  the  respondent,  that  the  proceedings  in  the 
Court  below,  and  interlocutors  pronounced  in  favour  of  the  respon* 
dent,  might  be  supposed  to  be  for  damages  on  account  of  the  deten- 
tion. But  I  cannot  distinguish  between  the  damages  suggested, 
and  demurrage  in  this  case.  The  term  demurrage  is  generally 
applied  to  the  sum  liquidated  between  a  freighter  and  owner,  ante- 
cedently settled  in  a  charter  party.  The  ship  is  to  be  loaded  by 
such  a  day,  and  days  for  demurrage  are  appointed,  and  the  sum 
specified  to  be  paid  for  those  days,  without  regard  to  the  actual 
damage ;  but  if  there  is  no  agreement  betwixt  the  parties,  the  sum 
paid  for  detention  is  exactly  in  the  same  proportion  as  where  it  is 
liquidated  betwixt  themselves  as  to  freight. 

"  I  have  such  respect  for  the  interlocutor  of  the  Lord  Ordinary, 
of  the  11th  December  17^2,  which  was  afterwards  departed  from, 
as  to  think  that,  in  matter  of  law,  it  was  well  founded ;  and  as  this 
is  a  question  of  very  general  importance,  I  shall  in  few  words  state 
my  ideas  upon  it. 

^^  The  law  of  demurrage  for  detention  is  reasonable,  as  I  know 
it  to  be  general  law,  and  there  are  no  circumstances  to  take  this  case 
out  of  the  general  rule.  This  general  rule  too  was  fully  proved  to  be 
the  understanding  of  merchants  in  the  proof  taken  in  the  cause. 
There  are  two  modes  of  freighting  a  ship, — 1st,  Where  a  ship  is 
hired  at  so  much  per  month,  and  where  hired  for  time,  no  damages 
are  incurred  for  detention.  2d,  Where  a  ship  is  hired  for  a  certain 
sum  to  complete  a  voyage;  and  this  is  the  more  common  practice, 
and  the  mode  of  the  voyage  in  question. 
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"  Charter  parties  Tary  with  regard  to  the  sum  payable,  according        1796. 
to  the  extent  or  risk  of  the  voyage,  and  by  these,  the  consideration 


to  be  given  by  the  freighter  must  be  governed.     But  there  is  also  a'^*"^*^*^^*  *'^' 

material  consideration,  namely,  when  the  homeward  voyage  is  to  com-       la  dux. 

mence;  for  voyages  are  much  shorter  and  safer  at  one  season  of  the 

year  than  at  another,  and  there  is  a  consequent  difference  in  the  rate 

of  insurance.    Thus,  in  the  West  India  trade,  there  are  different  rates 

of  insurance  paid  for  different  periods.     The  first  is  about  the  25th 

of  July,  or  1st  August,  when  the  rate  of  insurance  is  smaller ;  and 

the  next  sometime  in  September,  when  it  is  higher ;  this  is  of  course, 

because,  by  setting  off  at  the  first  period,  the  voyage  will  be  made 

out  more  early  in  the  season,  and  later  if  commenced  at  the  second 

period. 

**  So,  in  the  Baltic  trade,  the  early  voyage  must  be  commenced 
by  the  1st  of  September,  after  that  the  insurance  rises  at  two  several 
times  or  periods.  In  the  present  case,  the  respondent's  ship  was 
freighted  for  the  first  period,  the  voyage  to  be  commenced  at  low 
insurance  on  1st  September,  when  the  freighter  had  assurance,  and 
the  shipmaster  had  assurance  that  the  cargo  would  be  ready.  If 
a  charter  party  had  been  made  in  this  case,  and  the  ship  bad  been 
detained  after  the  running  days,  then  demurrage  would  have  been 
due  to  the  owner. 

*'  By  the  first  of  September,  the  cargo  then  was  to  have  been 
loaded,  and  demurrage  has  been  distinctly  claimed  from  that  date 
till  the  commencement  of  the  second  voyage.  But  I  am  by  no  means 
clear,  that  demurrage  in  this  case  was  due  after  the  first  of  Septem- 
ber. The  captain,  proceeding  in  this  case  to  load  the  ship,  must  be 
considered  in  a  question  between  the  owner  and  freighter,  as  the 
servant  of  the  owner  ;  and^  in  all  questions  between  the  owner  and 
shipper,  he  must  be  considered  as  the  servant  of  the  freighter.  As 
the  cargo  was  not  ready  in  time,  he  was  to  judge,  from  the  docu- 
ments and  means  of  knowledge  in  his  power,  of  the  degree  of  peril 
in  the  voyage,  and  he  might  have  refused  to  take  it  if  he  thought 
proper. 

^*  The  captain  might  think  it  right  to  wait  for  the  tallow;  but  he  might 
also  think  demurrage  a  good  thing  in  determining  his  option,  especially 
as  there  were  forty  other  captains  who  seemed  to  have  judged  it  pro- 
per to  act  as  he  did.  After  he  gets  the  tallow,  it  appears  he  was 
very  active,  and  did  every  thing  in  his  power  to  get  away.  As  he 
agreed,  however,  to  take  the  cargo,  and  sailed,  it  cannot  be  con- 
sidered in  any  other  view  than  as  a  prolongation  of  the  one  term 
appointed  for  sailing ;  and,  by  sailing,  when  he  did,  on  the  29th 
October,  it  must  be  considered  that  he  undertook  to  perform  it  on 
the  same  risk  as  if  it  had  been  commenced  on  1st  September. 
A  contrary  rule  would,  in  my  opinion,  be  totaUy  hostile  and  destruc- 
tive to  commerce,  if  the  freighters  were  to  be  liable  for  any  misfor- 
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|-Q^         tune  that  might  happen  to  the  vessel  which  had  sailed  after  such  a 
prolongation,  as  in  this  case.     If  the  ship  should  have  heen  lost,  or 


jAMit>oN,  &c.  detained,  after  sailing  on  29th  October,  in  my  opinion,  no  other  a€< 

^'  tion  would  lie  against  the  freighters  than  if  she  had  heen  lost  or 

LAURiK.      detained  after  sailing  on  1st  September.     Aitkins  and  Regail  were 

to  blame  for  the  delay  in  the  cargo;  but  the  captain,  who,  as  to  them, 

was  the  agents  of  the  freighters,  took  the  cargo  at  last,  and  agreed  to 

sail. 

^'  If  the  ship  had  sailed  on  the  1st  September,  it  is  probable  that 
she  might  have  made  out  the  voyage  ;  but  the  freighters  cannot  be 
considered  to  be  the  insurer  of  the  safety  or  endurance  of  the  voy- 
age ;  of  these,  the  owner  himself  must  form  his  judgment,  and  act 
accordingly. 

"  If,  in  law,  detention  shall  entitle  the  ovnier  to  demurrage,  after 
commencement  of  the  voyage,  for  the  length  of  it,  or  any  loss  su8> 
tained  by  the  owner,  the  detention  for  one  day  must  have  the  same 
effect  as  a  detention  for  two  months.  And,  in  this  case,  where  there 
was  a  precise  contract,  if  the  master  had  sailed  sooner  than  he  did,  bat 
after  the  1st  September,  and  the  ship  had  been  detained,  the  same 
consequences,  by  this  way  of  reasoning,  would  follow  upon  the 
freighters.  But  were  the  law  so,  it  would  be  impossible  for  the  mer- 
chant to  know  at  what  risk  he  was  undertaking  to  freight  the  ship, 
and  trade  could  not  be  carried  on  with  safety. 

*'  Here  the  ship  was  freighted  at  low  insurance,  to  sail  at  the  early 
period,  and  not  being  then  loaded,  the  master  acted  right  in  taking 
the  protest  which  he  did.  There  was  no  order  to  control  his  stay, 
although  the  ship  might  not  even  have  been  bound  by  such  order. 
But  as  Atkin  Sc  Co.  were  not  the  agents  of  the  freighters,  but  ad- 
verse contracting  parties,  Jamieson  &  Co.  would  not  have  been  bousd 
by  their  acts,  but  the  owner  might  have  had  damages  against  them. 
«'  The  captain,  however,  rashly  agrees  to  wait.  I  do  not  mean  to  im- 
pute any  blame  to  him — ^it  was  a  mistaken  idea  of  his  orders.  But 
this  conduct  has  been  most  unfortunate  for  the  freighters ;  if  he  had 
come  away  in  September,  the  appellants,  who,  it  was  agreed  on  all 
sides,  were  totally  free  from  blame,  would  have  sustained  no  loss. 
But,  by  the  captain's  acting  as  he  did,  very  considerable  loss  has 
arisen  to  the  freighters  by  the  detention  of  their  tallow,  and  a  fall  in 
the  price  of  that  article,  by  which  they  are  sufferers  to  the  amount 
of  near  £1200,  as  seems  admitted  by  the  respondent. 

"  In  the  course  of  the  argument,  it  was  taken  for  granted  by  the 
respondent,  that  the  appellants  would  be  entitled  to  recover  from 
Atkins  and  Hegail  the  damages  that  had  been  occasioned  by  their 
bad  conduct.  But  this  was  impossible,  after  the  captain  receired  the 
cargo  on  board,  and  agreed  to  sail. 

'*  I  have,  therefore,  to  propose  to  your  Lordships,  that  the  whole 
interlocutors  complained  of  by  the  appellants  may  be  rerersed,  and 
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the  parties  will  then  return  to  the  Court  of  Session  and  settle  the        1796. 
quantum  of  demurrage,  in  terms  of  the  interlocutor  of  the  Lord  Or- 


dinary of  llth  December  1792.  FBRonsoH,  &c. 

"  It  is  necessary  for  me  to  state,  however,  respecting  that  inter-  docolas. 
locutor,  that  though  it  is  perfectly  correct  in  finding  that  the  demur-  hbbom  &  co. 
rage  ceases  on  the  day  of  sailing,  and  the  detention  was  a  casus  for^ 
iuiiusy  which  must  fsdl  upon  the  owners,  yet  his  Lordship  was  mis- 
taken in  resting  this  judgment  upon  the  opinions  of  the  merchants 
examined  in  this  cause,  and  not,  as  it  ought  to  have  been,  on  the 
foundation  of  general  law." 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  several  interlocutors  com- 
plained in  the  appeal  be  reversed.  And  it  is  farther 
ordered  and  adjudged,  that  the  interlocutor  of  the  Lord 
Ordinary,  of  the  llth  December  1792,  be  affirmed: 
And  it  is  farther  ordered,  that  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland  to  proceed 
according  to  the  said  interlocutor  of  the  llth  Decem- 
ber 1792. 

For  Appellants,  J,  Adair.    Wm.  Adam, 

For  Respondent,  Sir  J.  ScotU  H-  Dundas,  Geo,  Ferguson, 


Charles  Ferguson,  John  Fordyce,  Wm.'J 
Gbmmell,  and  Duncan  Davidson,  Esqs-i     .      //     /  • 
of  London,  Trustees  of  the  late  Andrew!     '^ 
Grant,  Esq.  of  Granada,  .         .         ^ 

Douglas,  Heron  &  Co.,  and  their  Factor,         Respondents. 

House  of  Lords,  llth  November  1796. 

Sexennial  Prescription — Interruption — Foreign  Administra- 
tors^—Forum. — (1.)  Held,  in  counting  the  six  years  of  the  sex- 
ennial prescription,  that  the  terminus  a  quo  in  reckoning  the  period, 
is  from  the  last  day  of  grace  after  the  bill  falls  due.  (2.)  Also  held, 
in  the  special  circumstances  of  this  case,  that  Euglish  admini- 
strators residing  in  England,  acting  under  an  English  will,  proved  in 
the  Prerogative  Court  of  Canterbury,  in  reference  to  an  estate  in 
Granada,  and  beyond  the  jurisdiction  of  the  Court  of  Session,  were 
not  liable  to  be  called  to  account  in  the  Supreme  Court  of  Scotland, 
reversing  the  judgment  of  the  Court  of  Session ;  but  opinion  ex- 
pressed, that  the  Court  of  Session  were  quite  competent  to  judge 
in  a  case  where  either  the  persons  of  the  executors,  or  the  effects 
of  the  deceased,  are  within  their  jurisdiction,  no  matter  where  the 
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1796.  Tvill  was  made  or  proved.   And  opinion  indicated,  that  the  present 

question,  and  the  justice  of  this  case,  lay  in  these  executors  har- 

FERQUfcON, &c.  jjjg  nothing  to  do  with  Baron  Grant,  the  debtor  in  these  bills; 

DOUGLAS  ^^^  until  a  connection  was  established  between  him  and  AndreW) 

HicRON  &  CO.  no  claim  could  lie  against  the  latter  s  executors. 

Baron  Grant  accepted  two  bills  for  £500  each,  to  John 
Fordyce,  Esq.,  which  bills  being  indorsed  by  Fordyce  to 
the  respondents,  bankera  in  Ayr,  were  protested  when  they 
fell  due,  on  23d  July  1772,  (being  the  third  day  of  grace), 
for  nonpayment. 

Baron  Grant  having  died  without  paying  these  bills,  action 
was  raised  on  23d  July  1 778,  against  his  brother,  Andrew 
Grant  of  Granada,  on  the  passive  titles,  and  likewise  against 
Mr.  Fordyce,  as  drawer  of  the  bills.  In  defence,  Fordyce  pro* 
duced  a  discharge,  and  Mr.  Grant  denied  that  he  represented 
his  brother.  Matters  thus  stood,  when  Andrew  Grant  aWo 
died.  The  action  was  again  renewed  in  1790,  by  a  summons 
of  wakening  against  his  widow  and  children,  but  not  pro- 
ceeded  with,  as  the  heir  of  Andrew  Grant  offered  to  renounce 
his  succession.  In  1792  the  present  action  was  raised  against 
his  trustees,  the  appellants,  who  all  resided  in  London,  and 
who  had  taken  out  letters  of  administration  in  the  Prerogative 
Court  of  Canterbury.  The  defences  stated  wore, — 1.  That 
the  appellants  being  foreign  administrators,  residing  in  Eng- 
land, and  acting  under  letters  of  administratiou  obtained 
from  the  Prerogative  Court  of  Canterbury,  in  regard  to 
foreign  estate  situated  in  the  island  of  Granada,  were  not 
liable  to  be  called  on  to  account  for  their  intromissions 
with  that  estate  by  the  Courts  in  Scotland.  2.  The  bills 
were  prescribed.  3.  They  were  discharged,  because  Douglas, 
Heron  &  Co.  had  ranked  on  John  Fordyce's  sequestrated 
estate  upon  them,  had  accepted  a  composition  in  full,  and 
had  discharged  the  debt.  Answered  :  1.  It  has  been  settled 
in  the  case  of  Morrison  r.  Kerr,  Feb.  1790,  (M.  p.  4601), 
that  an  English  administrator  might  be  sued  in  the  courts 
of  Scotland.  2.  That  the  bills  were  not  prescribed.  That 
it  was  sufficient  to  commence  action  within  six  years  of  the 
last  day  of  grace,  counting  the  said  six  years  in  terms  of  the 
statute  1772  : — "  From  and  after  the  terms  at  which  the 
**  sums  in  the  said  bills  or  notes  became  exigible."  The  bills 
here  being  dated  16th  May  1772,  at  sixty- five  days  date, 
they  became  due  upon  the  20th  July  1772,  and  the  sum- 
mons being  executed  on  23d  July  1778,  that  is,  not  till  six 
years  and  three  days  after  the  bills  had  become  due,  it  was 
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raised  within  the  six  years  within  the  meaning  of  the  statute.       1796. 
Besides,  even  if  prescription  applied,  it  was  interrupted  by 


the  claim  entered  upon  the  bills  in  the  sequestration  of  Mr.  '«»ausoN,  &c. 
Fordyce's  estate,  in  consequence  of  which  a  payment  was    ]>ovaLA8, 
made  upon  them  in  1775,  it  being  provided  in  terms  of  the  ukbom  &  co. 
act  1783,  §  36  :  '*  That  the  making  production  of  the  grounds 
**  of  debt,  along  with  the  oath,  shall  have  the  same  effect 
*'  as   to   interrupting    prescription   of    every    kind,    from 
"  the  period   of  such   production,  as  if  a  proper  action 
*'  had  been   raised   on  the  said  grounds  of  debt  against 
"  the    bankrupt,    and    against    the    trustee."      3.    That 
the  discharge  by  the  composition  paid  on  Fordyce,  the 
drawer's  estate,  did  not  relieve  and  discharge  the  accep- 
tor, against  whom  full  recourse  was  reserved.      Replied : 
L  That  though  it  had  been  decided  in  the  case  of  Morrison, 
that  an  English  executor  might  be  sued  in  Scotland,  this 
depends  on  the  facts  of  the  case ;  and  the  facts  of  that  case 
are  totally  different  from  those  here.    Mr.  Grant's  estate  is 
situated  in  the  island  of  Granada,  subject  to  the  laws  of 
England.    The  administrators,  although  they  were  some- 
times in  Scotland,  their  chief  residence  was  in  England, 
where  the  administration  was  still  going  on,  whereas,  in 
Morrison's  case,  the  funds  were  all  collected,  and  brought 
to  Scotland,  and  the  administrator  was  residing  there ;  so 
that  Morrison's  case  can  have  no  application  to  the  present. 
2d.  That  it  was  by  no  means  so  clear,  that  in  counting  the 
running  of  the  six  years,  the  three  days  of  grace  are  not  to 
be  excluded,  because,  it  is  obvious,  that  protest  may  be 
taken,  and  diligence  raised,  within  the  days  of  grace,  against 
the  acceptor,  a  fact  inconsistent  with  the  supposition  that 
the  contents  of  the  bill  are  not  then  "  exigible ;"  and  as  to  the 
interruption  pleaded,  on  the  ground  of  the  debt  having  been 
ranked  on  Mr.  Fordyce's  estate,  it  is  clear  that  the  respondents 
are  not  entitled  to  the  benefit  of  this  clause  of  the  act  1783, 
because  they  had  never  produced  their  grounds  of  debt,  or 
oath  of  verity,  in  terms  of  the  statute  quoted.     But,  suppos- 
ing it  to  be  a  good  interruption  in  any  question  with  Mr. 
Fordyce,  it  does  not  follow  that  the  interruption  as  to  him, 
the  drawer  of  the  bill,   was  a  good  interruption  as  to  the 
acceptor.  And,  3.  The  payment  of  composition  and  discharge, 
was  doing  diligence  certainly  against  Fordyce,  the  drawer 
of  the  bill ;  but  diligence  used  against  A,  the  drawer,  is  not 
diligence  used  against  B,  the  acceptor,  to  whom  it  is  res  inter 
aliosy  and  the  acceptor  B  has,  therefore,  nothing  to  do  with  it. 
The  Court  pronounced  this  interlocutor; — **  Find  that  Nov.  19, 1793. 
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*        **  the    time    requisite     for    completing    the    prescription 

FKRGDsoN  &c. "  ^"  quGstion,  only  began  to  run  from  the  third  or  last 

V.  *'  day  of  grace ;  and  therefore  repel  the  plea  of  prescription, 

HBRON  *&  *'      *  pleaded  for  the  petitioner  ;  repel  also  the  objection  stated 

**  to  the  competency  of  this  Court :  find  the  defendersy  who 

**  have  accepted  of  the  trust,  liable  in  the  sums  pursued  for, 

**  and  decern  ;  but,  in  respect  it  is  alleged  by  Mr.  Fordyce 

"  that  he  never  accepted  of  said  trust,  and  not  denied  by 

*<  the    other    party,   assoilzie   him   from   this  action,  and 

*'  decern."  ♦      Several   orders  were   then   pronounced,  of 

these  dates,  requiring  the  trustees  to  produce  a  state  of 
Nov.  30  1793.        .  '        *         o    ^  ^    ^  r 

Dgjy'  7  * '  their  accounts  of  their  intromissions  with  the  deceased  Mr. 

Dec.  14, Grant's  estate,   but   they   declined,  whereupon  the  Lord 

Feb  n'  J^^^^^^^^^y  ^^  whom  the  case  was  remitted,  of  the  latter 

F^b.  22, date,  22d  February  1794,  held  them  as  confessed  to  have  a 

j^®^*2^i  ——sufficiency  of  funds  to  pay  the  debt ;  and  on  two  represen- 

June  14,' .tationa  his  Lordship  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
Pleaded  for  the  Appellants. — The  appellants  being  Eng- 
lish executors,  acting  under  an  English  will,  proved  in  the 
Prerogative  Court  of  Canterbury,  over  estates  situated  in 
Granada,  are  only  bound  to  account  for  their  actings  in  the 
Courts  of  England  ;  and  not  liable  to  be  called  in  an  action 
regarding  said  estate,  and  administration  in  the  Courts  of 
Scotland.  The  case  of  Cartwright  or  Burougha  v.  Sir 
Archibald  Grant,  11th  February,  1754,  affirmed  in  the 
Vide  aDte,vol.  House  of  Lords  on  the  cross  appeal,  18th  March  1755,  de- 
1.  p.  597.  cided  the  general  point,  that  an  English  administrator  was 
not  bound  to  account  in  Scotland.  And  the  case  of  Morrison, 
supposingit  to  have  been  well  determined,  is  not  applicable  to 
the  present  case,  because  there  the  English  administrator 
had  recovered  the  whole  estate  of  the  deceased,  carried  it 
to  Scotland,  and  had  fixed  his  residence  there ;  but  here 
the  appellants  reside  in  England,  and  are  in  the  course  of 

Jnterlocutar,  \9th  November  1793. 

Lord  President  Campbell. — '^  There  are  two  points  here, — 1st, 
Whether  EDgllsh  executors  or  trustees  are  accountable  here  ? 

*'  They  are  accountable  every  where;  and  the  only  question  in  such 
cases  is,  Whether  the  Court  can  reach  them  with  effect  ?  In  this 
case  it  can,  some  of  them  being  not  only  resident,  but  having  herit- 
able property  here. 

"  2d  point,  How  the  sexennial  prescription  of  bills  is  counted. 
It  ought  not  to  begin  to  run  till  the  day  after  the  expiry  of  the 
three  days  of  grace;  and  further,  I  think  in  this  case,  it  has  been 
interrupted."— President  Campbell's  Session  Papers,  vol.  Ixxi. 
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executing  the  trust  reposed  in  them.    And  it  does  not  affect       1796. 

this,  that  the  trustees  are  Scotchmen  by  birth,  and  some 

of  them  have  an  occasional  domicile  in  Scotland;  because ^**°''',^''' 
the  forum  originis  has  nothing  to  do  with  the  question,  douclas, 
and  occasional  residence  cannot  constitute  a  domicile.  "*»°**  **  ^' 
2.  But  even  if  the  action  could  be  maintained  at  all  in 
Scotland,  the  bills  founded  on  are  prescribed  ;  the  bills 
were  payable  on  20th  July  1772,  and  no  legal  step  was 
taken  until  23d  July  1778,  that  is,  six  years  and  three 
(lays  after  the  bill  became  due  and  exigible.  Besides, 
it  is  not  very  clear  whether  the  action  brought  on  the  last 
of  these  three  days  was  sufficient  interruption,  or  whether 
this  action  brought  in  Scotland  against  Mr.  Grant  in  Gran- 
ada, whose  domicile  was  there,  and  his  estate  there,  at  the 
time  it  was  raised,  was  good  for  any  purpose,  and  accord- 
ingly seems  to  have  been  abandoned  for  one  brought  in 
1790,  against  his  widow  and  children :  And,  Sd,  The  in- 
terruption founded  on  the  claim  lodged  on  Mr.  Fordyce's 
sequestrated  estate,  could  not  have  the  effect  of  preserving 
the  claim  against  Baron  Grant.  On  the  contrary,  the  re- 
spondents having  agreed,  without  their  consent,  to  accept 
of  a  small  composition  in  full  of  their  claim  on  Mr.  Fordyce, 
have  made  the  debt  their  own ;  and,  consequently,  if  the 
action  in  1778  was  irregular,  and  the  second  action  in  1790, 
also  irregular,  and  the  claim  lodged  on  Mr.  Fordyce 's  se- 
questrated estate  ineffectual  to  preserve  the  claim  against 
prescription  as  to  Baron  Grant,  then  there  was  no  legal 
step  taken,  down  to  the  raising  of  the  present  action,  in  order 
to  interrupt  that  prescription. 

Pleaded  for  the  Respondents. — The  competency  of  the 
Court  of  Session  to  try  this  question,  cannot  admit  of  doubt. 
The  appellants,  although  English  administrators,  under  an 
English  will,  are  all  of  them  Scotsmen  by  birth,  and  some 
of  them  have  a  proper  domicile  in  Scotland ;  so  that  tho 
Court  of  Session  was  both  their  forum  originis  dLwA  forum 
domicilii ;  and  the  mere  circumstance  of  their  having  ob- 
tained letters  of  administration  in  England  ought  not  to 
alter  this  fact.  They  are  mere  trustees,  appointed  to  collect 
and  realize  his  funds,  and  to  pay  his  debts,  and  it  would  bo 
somewhat  extraordinary  if  a  creditor  in  Scotland  were  not 
entitled  to  call  on  these  administratoi's  to  pay  them  the 
debt  due  by  the  deceased,  the  more  especially  where  the 
trustees,  although  chiefly  residing  in  London,  have  resi- 
dences in  Scotland,  where  they  occasionally  reside;  accord- 
ingly, in  the  case  of  Morrison  and  Ker,  the  Court  of  Sob- 
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1796.       fiion  repelled  the  objection  to  their  jarisdiction,  stated  by 
an  English  administrator,  called  in  a  suit  before  them.    2. 


FEHouson.&c.rpjj^  bills  in  questioD  are  not  prescribed.    They  are  in  full 
DOUGLAS,     force,  because,  as  the  terminus  a  quo  of  the  sexennial  pre- 

UBEON  &  CO.  gcription  is  counted,  and  runs  from  the  last  day  of  grace 
after  the  bill  becomes  *'  exigible,''  a  summons  for  payment 
of  the  debt  was  executed  on  23d  July  1778,  which  was 
within  the  six  years,  computing  from  the  last  day  of  grace, 
which  was  sufficient  interruption.  3.  It  was  also  inter- 
rupted by  the  proceedings  regarding  the  claim  on  Mr. 
Fordyce,  the  drawer's  sequestrated  estate,  where  it  was 
ranked,  and  a  composition  paid ;  and,  according  to  the 
the  law  of  Scotland,  proceedings  against  one  of  the  obli- 
gants  in  the  debt  was  sufficient  to  interrupt  prescription 
against  the  other  co-obligants,  and  therefore  excluded  pre- 
scription as  to  Baron  Grant,  and  preserved  the  claim  against 
all  concerned. 

After  hearing  counsel, 

Lord  Chakcbllor  Louqhborouoh  said, 
".My  Lords, 

<'  This  is  a  case  in  which  bad  premises  seem  to  have  been  set  up, 
from  which  no  conclusion  could  be  drawn. 

*'  In  I772»  a  period  of  considerable  distress  in  Scotland,  this 
transaction  took  its  rise.  Two  bills  of  £oOO  each,  dated  the  16th 
May  177^1  were  drawn  by  Mr.  Fordyce,  then  a  merchant  in  Edin- 
burgh, and  accepted  by  Mr.  Grant,  one  of  the  Barons  of  the  Ex- 
chequer, at  sixty-fife  days'  date,  and,  when  due,  were  protested  for 
nonpayment. 

^  It  does  not  appear  that  any  step  was  taken  against  the  acceptor 
of  these  bills  during  bis  life.  In  17739  Fordyce,  the  drawer,  had 
some  arrangement  with  his  creditors,  in  which  a  sequestration  took 
place,  and  in  that  sequestration  the  said  bills  were  founded  on  by 
Douglas,  Heron  &  Co.,  the  respondents,  then  the  holders  of  themt 
but  of  what  nature  their  appearance  was,  is  of  little  consequence  to 
the  present  question.  The  respondents,  however,  received  a  diri- 
dend  of  6s.  6d.  in  the  pound,  and  thereupon  granted  a  release  as 
against  Fordyce. 

'*  The  next  move  in  this  business  is  in  1773,  Baron  Grant  being 
then  dead.  On  the  23d  July  1778,  which  was  the  last  day  of  six 
years  from  the  time  when  the  bills  fell  due,  the  proceeding  com- 
mences in  the  Court  of  Session,  against  Andrew  Grant,  as  brother 
and  heir  to  the  late  Baron  Grant ;  and  this  is  the  first  and  only 
diligence  against  any  person  claiming  under  Baron  Grant  Andrew 
Grant  then  resided  in  Granada,  and  Baron  Grant  had  held  estates 
there,  managed  by  his  brother.  An  appearance,  however,  was 
entered  for  Andrew,  and,  in  a  short  answer  given  in  in  bis  name,  to 
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was  stated,  that  he  was  not  heir  to  the  baron,  and  would  gire  in  a        1706. 
renunciation ;  but,  in  respect  of  his  residence  in  Granada,  that  he 


craved  time  for  this  purpose.    The  time  was  accordingly  enlarged  'b»oU8on,&c. 
till  the  10th  of  December  1779«     Had  Andrew  renounced,  the     dodglap 
creditors  in  that  suit  would  have  got  access  to  all  estate  of  the  beron  &  co. 
Baron  under  the  jurisdiction  of  the  Court,  but  could  attach  no 
estate  in  Granada. 

**  No  further  step,  however,  was  taken  in  the  action,  and  no  re-* 
nunciation  was  made.  Andrew  died  about  this  time ;  but  the  exact 
date  of  his  death  appears  not. 

^  From  the  10th  December  177^,  the  last  mentioned  date  in  the 
chronology  of  this  cause,  it  stopped  for  ten  years,  till  1790,  when  it 
was,  as  it  is  termed,  wakened.  It  had  all  this  while  been  considered 
as  asleep,  and  perhaps  it  might  have  been  as  well  had  it  never  been 
disturbed.  The  respondents,  however,  now  called  upon  the  widow 
and  children  of  Andrew  Grant,  in  the  action  which  was  wakened. 
What  was  the  reason  of  their  doing  so  I  cannot  imagine.  Andrew, 
in  the  former  action,  had  been  cited  as  heir  to  his  brother  the  Baron, 
but  this  seemed  to  be  going  out  of  the  line  of  heirs^  as  he  was  not  the 
next  heir  to  the  Baron. 

*'  The  eldest  son  of  Andrew,  however,  repeats  that  he  is  ready  to 
renounce;  but  nothing  is  done  in  consequence.  Soon  afterwards, 
process  was  issued  in  the  Court  of  Session,  against  three  gentlemen 
in  England,  by  a  mode  known  and  practised  in  that  Court,  and 
against  one  in  Scotland,  as  writers  and  executors  of  a  will  made  by 
Andrew  Grant  in  Granada^  which  was  proved  by  them  in  the  Prero- 
gative Court  of  Canterbury.  An  appearance  was  entered  for  these 
trustees.  If  these  gentlemen  had  said, — We  do  not  represent 
Baron  Grant ;  we  have  no  e£fects  of  his;  we  are  ready  to  renounce 
all  estate  of  his ;  take  it,  and  welcome,  and  find  the  effects  of  your 
debtor  where  you  can, — there  must  then  have  been  an  end  of  the 
action  against  them. 

**  But,  unfortunately,  they  set  up  a  defence,  and  puzzled  themselves, 
and,  as  appears  from  the  proceedings,  they  puzzled  the  Court  too. 
Instead  of  showing  the  incompetency  of  the  action  as  against  them, 
they  set  up  a  defence  of  prescription,  and  contended  that  the  bills 
were  cut  off  by  the  limitation  of  six  years,  no  diligence  having  been 
done  in  that  period.  The  phrase  <<  exigible*'  in  the  statute,  theypon- 
tended,  meant  not  the  last  day  of  grace;  but  the  last  day  specified 
in  the  bills  as  the  term  of  payment. 

*<  That  argument  found  favour  in  the  first  instance,  and  the  Lord 
Ordinary  found  the  bills  to  be  prescribed.  The  respondents  brought 
this  interlocutor  under  review  of  the  Court,  by  a  reclaiming  petition, 
and  it  came  to  be  a  moot  point,  from  what  day  the  period  of  prescrip- 
tion was  to  be  computed. 

"  While  the  Court  is  a  good  deal  puzzled  with  this  question,  an- 
other  point  is  suggested  by  the  respondents,  and  taken  up  by  the 
Court,  viz ,  that  part  of  the  sum  due  on  the  bills,  having  been  paid 
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1796*        in  Fordjce*8  sequestration,  the  prescription  was  interrupted.    Bat 
clear  I  am,  that  the  drawer  of  a  bill  is  quite  a  different  person  from 


PKBOU80N,  &c.  ^jjg  acceptor,  and  must  be  sued  separately,  and  the  holder  must 
DOUGLAS      show  that  he  has  done  diligence  against  both.     What  was  done, 
BKEON  &  CO.  therefore,  against  Fordjce  the  drawer,  never  could  make  the  case 
better  for  the  respondents. 

^'  The  Court  found  that  the  bills  were  not  prescribed,  but  the 
reason  upon  which  their  judgment  was  founded,  was  a  bad  one, 
namely,  in  respect  of  the  claim  entered  in  the  sequestration  of  Mr. 
Fordyce's  estate.  The  Court,  however,  afterwards  corrected  thii 
interlocutor,  and  found  that  the  prescription  only  run  from  the 
last  day  of  grace;  and  in  this  part  of  their  judgment  I  concur. 

**  Another  point  still  arose  in  this  cause,  on  the  part  of  the 
present  appellants.  They  said:  "  We  prove  the  will  in  the  Prerogative 
**  Court  of  Canterbury,  therefore  there  can  be  no  process  against  as 
•*  in  Scotland." 

^  We  are  only  liable  to  account  in  the  Court  where  we  proved  the 
will,  and  where  we  found  surety.  This  was  not  rightly  alleged. 
There  could  be  no  suit  against  them  in  the  Prerogative  Court  of 
Canterbury,  but  in  a  Court  of  Common  Law.  But,  I  must  observe, 
that  by  the  manner  of  their  argument  on  this  point,  they  allowed 
that  they  were  liable  to  be  sued  as  executors  of  Baron  Grant 

^  There  was  again  a  moot  point  before  the  Court ;  Whether  or 
not  they  had  jurisdiction,  as  in  this  case,  to  call  executors  to  account, 
where  the  will  was  proved  in  England  ?  On  the  one  side,  it  was 
contended,  that  it  was  a  case  already  adjudged  by  the  Court,  and 
affirmed  upon  appeal,  that  an  English  administrator  could  not  be  called 
to  account  in  Scotland  ;  and  for  this  a  case,  Burrough  v.  Grant,  was 
Vide  Ante,  cited.  But,  upon  looking  into  this  case,  I  find  the  inference  made 
from  it  a  mistaken  one,  and  that  it  is  inapplicable  to  the  piesent 
question. 

'^  On  the  other  side,  a  case,  Morrison  v,  Ker,  was  relied  on,  where 
the  Court  of  Session  held,  that  an  English  executor  was  liable  to  be 
sued  for  the  estate  and  effects  of  the  deceased  in  his  hands  in  the 
Courts  of  law  in  Scotland.  But  that  case  also  does  not  apply  to 
the  present  question. 

^'  But  I  have  no  doubt  as  to  the  competency  of  the  Court  of  Ses- 
sion, in  a  case  where  either  the  persons  of  executors,  or  effects  of 
the  deceased,  are  within  their  jurisdiction.  No  matter  where  the 
will  was  made  or  proved,  the  Court  has  full  jurisdiction,  and  could 
carry  their  judgment  into  effect.  And  this  might  even  be  where  a 
will  has  reference  to  the  law  of  England.  It  is  in  the  power  of  the 
Courts  of  Scotland  to  procure  information  as  to  the  rules  of  English 
law,  in  the  same  manner  as  the  Courts  of  law  here  take  cognizance 
of  the  laws  of  Scotland,  and  other  foreign  countries,  and  decide 
accordingly. 

*'  The  general  question,  in  my  opinion,  and  the  justice  of  the 
case  is,  that  the  executors  had  nothing  to  do  with  Baron  Grant,  under 
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the  will  of  Andrew.    By  that  will  Andrew  makes  over  his  estates  in         1796. 
Gianada  to  five  trustees)  one  of  whom  does  not  act ;  thereby  a  trust  ■ 

was  created  for  payment  of  debts.    The  trustees  were  first  to  sell  fbbouson,  &c. 
one  plantation,  and  then  to  stop,  if  the  creditors  would  consent,  if     _      '  .« 
not,  they  were  empowered  to  proceed.    It  is  only  by  force  of  this  hkbon  &  co. 
will  that  the  demand  of  the  respondents,  in  this  case,  could  be 
made  against  the  estate  or  executors  of  the  deceased,  as  lands  and 
real  estate  in  Granada  are  not  subject  to  be  sold  for  simple  contract 
debts.     It  is  only  in  the  execution  of  the  trusts  of  that  will,  that  the 
respondents  could   have   access  to  recourse  on  the   executors  of 
Andrew  Grant.    I  mean,  always  if  it  should  be  found  that  Andrew 
Grant  is  indebted  to  them. 

*'  I  do  not  wish  to  state  my  opinion,  of  what  was  or  was 
not  competent  to  the  Court  of  Session,  as  to  bringing  parties  before 
them ;  but  the  question,  Whether  Andrew  Grant  was  truly  in- 
debted to  the  estate  of  his  brother  the  Baron^  has  not  yet  been  stated 
to  the  Court*  It  is  possible  that  Andrew  Grant's  estate  may  turn 
out  subject  to  the  payment  of  Baron  Grant's  debts. 

"  The  first  thing  to  be  done,  is  to  show  that  he  was  really  in- 
debted to  his  brother ;  and  when  this  is  done,  the  respondents  will 
find  that  they  are  entitled  to  a  benefit  they  were  not  aware  of.  By 
Andrew  Grant's  will,  a  trust  was  created  for  payment  of  debts, 
against  which  no  prescription  does  run ;  and  his  creditors  will  be  en- 
titled to  receive  payment  out  of  this  trust,  of  what  shall  be  found  to 
be  truly  due  to  them. 

"  But  the  Court  of  Session,  not  well  informed  in  these  matters, 
directed  payment  to  be  made  out  of  the  trust  of  an  individual  debt ; 
but  in  this  decision  there  was,  in  my  opinion,  neither  reason  nor 
justice ;  it  was  precipitate.  It  might  cause  the  trust  funds  to  be  all 
paid  to  one  creditor.  The  cause  being  now  remitted  to  the  Lord 
Ordinary,  he  goes  on  to  give  decree  against  the  executors;  and  they 
having  neglected  to  give  in  a  specification  of  the  trust  funds  in  their 
hands,  he  also  finds  them  liable  in  expenses,  a  thing  unheard  of 
before.*  These  decisions  (judgments  complained  of),  in  my  opinion, 
seem  to  be  in  every  way  inept. 

*'  It  is  not  my  wish  to  enter  into  any  matter  foreign  to  this  cause, 
or  which  has  not  been  agitated;  but  my  desire  to  see  matters  put 
upon  a  proper  footing,  induces  me  to  point  out  the  mode  that 
may  be  adopted.  Even  though  a  judgment  were  recovered  in  the 
Court  of  Session,  no  eifect  could  be  attained  bv  it,  as  the  efiects  of  the 
deceased  are  out  of  their  jurisdiction.  The  proper  court  for  the  re- 
spondents to  bring  this  matter  to  an  issue  in,  is  the  Court  of  Chancery, 
and  there,  I  myself  know,  that  a  suit  is  now  depending,  with  regard 
to  this  very  estate  of  Andrew  Grant.  If  the  respondents  make 
their  claims  in  this  suit,  they  may  be  certain  of  receiving  that  mate- 

*  Here  Mr.  Robertson's  light  failed  him,  and  he  gives  the  rest  from 
memory. 
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1796.      rial  justice  which  their  case  will  entitle  them  to,   in  a  distribution 
— ~"""    of  the  estate  and  effects  of  the  late  Andrew  Grant   But  it  will  be  first 


PERQU80N,  &c.  incumbent  on  them  to  show  the  connection  between  Baron  Grant 
DouoLAe      ^^^  Andrew,  which  is  to  make  the  estates  of  the  latter  liable  to  the 
BKBON  &  00.  claims  of  the  respondents. 

*'  I  must,  therefore,  move  your  Lordships  to  reverse  the  whole 
interlocutors  complained  of  by  the  appellants,  except  so  much  of  one 
of  them  as  finds  that  the  prescription  of  the  bills  only  runs  from  the 
last  day  of  grace." 

It  was  ordered  and  adjudged  that  the  seTeral  interlocu- 
tors complained  of  in  the  appeal  be  reversed^  except  as 
to  BO  much  of  the  interlocutor  of  19th  November  1793, 
as  finds  that  the  time  requisite  to  completing  the  pre- 
scription in  question,  only  began  to  run  from  the  third 
or  last  day  of  grace ;  and  therefore  repels  the  plea  of 
prescription,  without  prejudice  to  any  claim  which 
Douglas,  Heron  &  Co.  may  make  for  payment  of  the 
two  bills,  out  of  the  estate  and  effects  of  Baron  Grant, 
or  out  of  such  part  thereof,  as  have  come  to  the  hands  of 
Andrew  Grant,  and  for  which  he  ought  to  have  ac- 
.  counted  in  a  suit  for  carrying  into  execution  the  trusts 
of  the  will  of  the  said  Andrew  Grant. 

For  Appellants,  R,  Dundas^  Robt.  Dallas. 
For  Respondents,  IF.  Grants  John  Anatruther. 


Alexander  Macdonald,  W.S.,  Appellant; 

Robert  Burt,  Apothecary,  Edinburgh,  Respondent. 

Et  e  contra. 

House  of  Lords,  29th  November  1796. 

Damages. — Master  and  Assistant. — Dismissal. — Circnmstanoet 
in  which  the  Court  of  Session  awarded  damages  to  an  apothe- 
cary's assistant,  for  an  illegal  and  oppressive  dismissal  fiom  ser- 
yice,  by  the  son  of  his  employer,  without  the  employer's  sanction 
and  authority.     Rerersed  in  the  House  of  Lords. 

The  appellant's  mother  had  carried  on  the  business  of  an 
apothecary,  assisted  by  her  youngest  son,  James,  and  the 
respondent,  who  was  an  assistant  under  her  son  James. 


it 
it 


it 
It 
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Thereepondent,  Bart's  mother,  wasalsoaniece  of  the  appel-       1796. 

lant'i  mother,  and,  upon  the  death  of  James,  theson,  the  whole 

management  of  the   apothecary  business  devolved  upon  '■^^^^"^ 
him.    In  consequence,  however,  of  Mrs.  Macdonald's  eze-      bust. 
cuting  settlements  disinheriting  the  appellant  and  his  child- 
ren, and  favouring  Burt  and  his  wife,  the  appellant  resorted 
to  certain  harsh  measures,  upon  which  was  founded  the 
present  action  of  damages. 
The  summons  set  forth : — *<  That,  in  the  month  of  August 
1781,  the  pursuer  was  solicited  byhisgrand  aunt  to  assist  her 
son,  James  Maodonald,  in  carrying  on  the  apothecary  busi- 
*'  ness,  and,  from  the  steadiness  and  attention  he  paid  thereto, 
**  they  found  him  of  so  great  utility,  that  his  livingin  the  house 
"  wasabsolutely necessary.  Accordingly,  the  pursueragreed  to 
"  live  vrith  them,  as  the  infirmity  and  weak  state  of  health  of 
"  both  Mrs.  Macdonald  and  her  son,  required  all  the  assistance 
in  bis  power ;  and,  at  length,  as  a  mark  of  their  favour  and  ^ 

approbation,  they  entrusted  him  not  only  with  the  man- 
'*  agement  of  the  business,  but  vrith  the  management  of 
"  the  house  affairs,  in  which  situation  he  continued  till  the 
**  month  of  January  1789,   when  Alexander  Macdonald, 
^  Writer  to  the  Signet,  eldest  son  of  the  said  Mrs.  Macdon* 
''  aid,  and  a  few  of  his  friends,  of  their  own  accord,  after 
''  the  death  of  the  said  James  Macdonald,  illegally  and  un- 
"  warrantably  entered  the  house  of  the  said  Mrs.  Macdon- 
*'  aid,  and,  among  other  acts  of  violence,  he,  the  said  Alex- 
''  ander  Macdonald,  turned  the  pursuer  to  the  door,  without 
concurrence  and  authority  of  Mrs.  Macdonald,  although 
he  well  knew  that  both  she  and  her  son  James,  during 
his  life,  always  treated  the  pursuer  with  the  greatest  marks 
of  esteem  and  approbation,  and  considered  his  services  so 
essential,  that  they  used  every  means  to  prevail  upon  him 
to  reject  a  very  profitable  appointment  abroad ;  and  not- 
*'  withstanding  Mrs.  Macdonald  had,  after  the  death  of  her 
"  son  James,  expressed  a  wish  that  the  pursuer  should 
**  continue  in  her  house,  and  conduct  her  business  as  for- 
"  merly.     That  by  this  treatment  of  the  said  Alexander 
*'  Macdonald,  the  pursuer  has  not  only  been  thrown  out  of 
employment,  but,  from  the  circumstances  of  his  former 
situation,  has,  in  other  respects,  suffered  considerable  loss 
«'  and  damage.''  He  therefore  concluded  **  That  the  conduct 
'*  of  the  said  Alexander  Macdonald  towards  him  has  been 
'  '^  illegal  and  unwarrantable,  and  contrary  to  law  and  justice, 
**  and  it  being  so  found  and  declared,  that  he  ought  and 

VOL.  III.  '2  L 
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1796.        '*  should  be  decerned  and  ordained,  by  decree  of  onr  said 
"  Lords,  to  pay  £500  in  name  of  damages,  and  as  a  *oii- 

BUBT.  A  process  of  reduction  was  ako  raised  by  the  respondent, 

to  reduce  a  settlement  executed  by  Mrs.  Macdonald,  at  the 
last  moments  of  her  life,  whereby  she  was  made  to  revoke  a 
previous  settlement,  leaving  £100  of  legacy,  as  well  as 
the  whole  drugs,  medicines,  and  shop  utensils  belonging  to 

Feb.  3, 1792.  her,  &c.,  to  the  respondent.    The  reasons  of  reduction  were 
— ^undue  influence,  force,  and  fear.    In  the  latter  action,  the 

Not.  28,  —  reasons  of  reduction  were  repelled,andtkedefendera8Boilzied. 

But  the  action  of  damages  went  on  ;  and  a  proof  being 
allowed  therein,  the  Lord  Justice  Clerk,  before  whom  the 

Jaly  16, 1789.  case  at  first  came  as  Ordinary,  pronounced  this  interlocutor : 
"  Having  heard  parties  procurators  fully,  assoilzies  the  de- 
**  fender,  and  decerns  in  the  absolvitor."  His  Lordship 
stating  at  same  time,  that,  as  the  respondent  did  not  so 
much  as  pretend  he  had  entered  into  any  contract  with  Mr& 
Macdonald,  or  with  the  appellant,  it  was  impossible  he 
could  be  entitled  to  any  damages,  even  against  her  represen- 
tatives, for  being  so  dismissed  from  the  shop.  On  reclaiming 
petition,  the  Court  remitted  to  Lord  Dreghom,  Ordinaiy,  ob 
carUingentiam  of  the  reduction,  to  hear  parties,  and  to  dis- 
pose of  the  cause.    Lord  Dreghom  reported  the  case  to 

July  8, 1790.  the  Court,  who  pronounced  this  interlocutor  :t— *'  Find  the 
''  pursuer  entitled  to  damages,  modify  the  same  to  £100, 
*'  and  decern  for  payment  thereof.  Find  the  pursuer 
<^  also  entitled  to   expenses."    On   petition  a  proof  was 

Nov.  29, 1792.  again  allowed,  upon  advising  which,  the   Court  adhered 

Jan.  25, 1794.  to  the  above  interlocutors.     On  two  further  petitions,  and 

\L.'  m'I^  answers,  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was 
brought,  and  a  cross  appeal  by  the  respondent,  on  the 
score  of  the  damages  awarded  him  being  too  little. 

Pleaded/or  the  Appellant. — The  reduction  of  the  settle- 
ments has  been  dismissed,  and  the  latter  settlement 
of  the  deceased  confirmed,  and  consequently  the  idea 
once  entertained  by  the  Court,  of  giving  the  respon- 
dent damages  equivalent  to  the  legacy  left  him  bj 
the  former  wills,  can  no  longer  apply,  and  any  claim  of 
damages  on  account  of  the  execution  of  the  settlements, 
cannot  be  entertained.  Even  if  such  a  claim  lay  on  account 
of  his  services,  yet  that  could,  never  go  further  than  £20 
a  year,  for  the  last  year  be  attended  Mrs.  Macdonald's  shop. 
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and  this  claim  coald  then  onlj  lie  against  Mrs.  Macdonald's       1796. 

representatives;  but  the  appellant  does  not  represent  her.    

In  like  manner^  a  claim  of  recompense  for  refusing  to  take  macdonald 
the  appointment  at  Algiers,  would  be  ridiculous,  even 
against  Mrs.  Macdonald's  representatives.  Besides,  it  is 
proved  by  the  respondent's  own  declaration,  that  the  im- 
propriety of  his  conduct  in  keeping  no  books,  and  inverting 
securities,  made  his  dismissal  expedient  and  necessary. 
His  dismission  was  also  justifiable  from  his  keeping 
his  mother  locked  up  from  her  friends  and  relations,  and 
debarring  them  access  to  her.  On  the  cross  appeal,  the 
damages  awarded  are  too  much.  In  point  of  fact,  no  dam- 
ages have  been  sustained,  nor  ought  to  have  been  awarded. 

Pleaded  far  the  Bespandent.'^lt  was  a  most  injurious  and 
oppressive  piece  of  conduct  in  the  appellant,  to  turn  the 
respondent  from  the  house  and  employment  of  Mrs.  Mac- 
donald,  upon  which  he  entirely  depended  for  his  immediate 
subsistence,  as  well  as  for  his  future  prospects  in  life. 
That  dismissal  was  aggravated  by  the  disgraceful  and  vio- 
lent manner  in  which  the  appellant  executed  his  measures. 
It  is  also  aggravated  by  his  having  done  so  without  any 
authority  from  Mrs.  Macdonald,  from  whom  the  whole 
affair  was  concealed,  up  till  the  day  of  her  death.  His 
groundless  and  calumnious  assertions  against  his  mother, 
Mrs.  Burnet,  also  aggravate  the  case,  and  the  injury  he  has 
received.  He  therefore,  on  cross  appeal,  maintained  that 
recompense  for  a  personal  injury,  especially  where  it  is  at- 
tended with  high  consequential  damages,  ought  to  be 
estimated  as  in  the  case  of  property  being  injured,  where 
the  actual  loss  can  be  exactly  ascertained  ;  but  the  estimate 
of  that  damage  ought  to  be  made  upon  a  complex  view  of 
the  person's  situation  who  is  injured,  the  manner  in  which 
the  injury  is  committed,  with  all  the  consequences  attending 
upon  it,  as  well  as  the  circumstances  of  the  person  who  is 
liable  to  the  reparation.  In  considering  these  circumstances 
separately,  the  damages  awarded  by  the  Court  below,  ap- 
pear far  from  adequate,  and  several  of  the  judges  were  of 
that  opinion.  If  the  Court  had  given  £500,  instead  of 
£100,  it  would  have  only  covered  the  direct  damage  and 
injury  which  the  respondent  has  sustained  by  his  conduct 

After  hearing  counsel,  it  was 

Ordered  and  adjudged,  that  the  interlocutors  complained 
of  in  the  original  appeal  be  reversed,  and  the  appel- 
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DSMNT,  &C. 

V, 

XABQ0I8  OF 

LORNK,  &C. 


lant  aasoilzied ;  and  it  is  further  ordered,  that  the  cross 
appeal  be  diamissed. 

For  Appellant,  Wm.  Adam^  Geo.  Ferguson. 
For  Respondent,  Thomas  Erskine,  John  Diekson,  Jamss 

Montgomery. 


John  Dbnny»  Eldest  Bailie  of  Dambarton,  ^ 
John  Kbay,  Dean  of  Goild,  David 
Philips,  Jambs  Rochhead,  John  Dixon, 
Wm.  Ewing,  Gborob,  Wiluam,  and 
John  Macarthur,  all  Councillors  of  the 
Burgh  of  Dumbarton,       •        •        . 

George,  Mabquis  of  Lornb,  Provost  of ' 
Dumbarton,  David  Connbll,  Second 
Bailie,  Robert  Davidson,  Treasurer, 
Captain  Robert  Davidson,  Jambs  Fbr- 
RiER,  Robert  Colqvhoun,  and  Petbr 
Hutchison,  all  Councillors,     - 


Appellants ; 


Respondents. 


Oct.  2.  1795. 


House  of  Lords,  6th  December  1796. 

BURQS    ElACTION — ^NoTICB — CUSTOK    OF     BUROB. — ^Au 

meetiog  of  council  of  the  burgh  of  Dumbarton,  taking  place  the 
day  after  the  death  of  one  of  their  number,  the  majority  at  this 
meeting,  without  any  previous  notice,  proceeded  to  elect  a  new 
councillor  in  the  room  of  the  one  deceased,  though  objected  to  bj 
the  minority.  Held  that  this  election  was  void^  and  that  four- 
teen days'  notice  must  be  given  to  every  councillor  previous  to 
such  election,  although  it  appeared  from  the  records  of  the  buigfai 
that  it  had  been  the  practice  for  nearly  a  century,  to  proceed  to 
the  election  without  any  such  previous  notice. 

The  Michaelmas  election  of  magistrates  of  Dumbarton,  for 
the  year  1795,  took  place  on  29th  September,  when  the 
magistrates  and  councillors  chosen,  wore  the  parties  in  this 
cause,  with  the  exception  of  John  Dixon. 

WiUiam  Dixon  was  also  one  of  the  councillors  then 
elected,  but  having  died  three  days  after  the  electioD,  the 
present  dispute  regards  the  validity  of  the  election  of  John 
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Dixon  to  fill  up  the  vacancy  in  room  of  the  deceased  coun-       ^706. 
cillor.  — ' -* 

Next  day  after  the  death  of  William  Dixon,  there  was  an  ^*"''J;  ^^' 
ordinary  meeting  of  conncil  held,  agreeably  to  the  annual  xARavn  ov 
custom  for  qualifying  the  newly  elected  deacons  of  crafts  q^*  8*'l795. 
and  their  masters,  and  also  the  guild,   councili  •  and  other 
office-bearers. 

Upon  that  occasion  eleven  members  of  the  council 
attended,  and  before  engaging  in  the  ordinary  business  of 
the  meeting,  the  appellant,  John  Denny,  the  eldest  bailie, 
moved,  that  as  there  was  a  vacancy  in  the  council,  occa- 
sioned by  the  death  of  William  Dixon,  the  meeting  should 
proceed  to  elect  a  councillor  in  his  room.  This  motion  was 
carried  by  a  vote  of  seven  of  the  members  present,  being 
a  majority  of  the  meeting,  though  David  Connell,  one  of 
the  bailies,  objected  to  it,  in  which  he  was  joined  by 
Robert  Davidson,  Robert  Colquhoun,  and  Peter  Hutchison, 
all  of  whom  are  respondents  in  this  cause,  and  who  with- 
drew from  the  meeting.  The  meeting,  however,  pro- 
ceeded after  they  withdrew,  and  after  naming  proxies,  both 
for  the  four  members  who  had  withdrawn,  and  also  for  the 
other  respondents,  the  Marquis  of  Lome,  Mr.  Ferrier,  and 
Captitin  Robert  Davidson,  they  proceeded  to  the  election  of 
John  Dixon  as  councillor,  in  room  of  William  Dixon,  de- 
ceased. 

After  the  election  was  over,  the  four  councillors  who 
withdrew,  returned  with  a  notary  and  witnesses,  and  took 
protest  against  the  said  election,  as  null  and  void.    That  it 
had  proceeded  without  due  intimation  being  given  to  each 
councillor  that  such  election  was  to  take  place.     That  the 
meeting  was  called  for  a  different  purpose,  and  for  the  or- 
dinary business  of  the  council,  and  for  the  purposes  stated 
in  the  warning  given  them,  without  any  information  being 
given  that  an  election  of  a  councillor  was  to  be  proceeded 
with,  and  therefore  protesting  that  their  names  should  be 
erased  from  the  minutes,  as  forming  no  part  of  the  meeting. 
The  seceding  portion  of  the  council  being  joined  by  the 
other  three  respondents,  on  8th  Oct.,  by  a  mandate  subscribed 
by  them,  determined  to  fix  upon  a  day  for  the  election  of  a  now 
councillor  in  room  of  William  Dixon,  and  appointed  the  9th  Oct.  9, 1795. 
day  of  October  for  a  meeting  of  the  whole  councillors  to 
proceed  with  said  election.     This  meeting,  and  its  purport 
and  objects,  were  duly  intimated  to  the  whole  councillors. 

On  the  day  previous  to  the  9th  October,  the  appellants  Oct.  8,  — - 
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1796.      met,  and  took  into  their  consideration  the  notice  for  the 

meeting  of  next  day,  and  protested  that  such  meeting  was 

^  '     '   quite  unnecessary,  as  the  election  of  John  Dison  in  room 

MARQUM  ov  of  William  Dixon,  deceased,  on  the  3d  October,  was  finally 

LOENi5,&c.    completed. 

Oct.  9, 1795.      ^6xt  day,  the  respondents  met,  and  fixed  the  10th  Oct., 

—  l<^ the  day  following,  to  fill  up  the  vacancy,  which  they  did, 

by  electing  Alexander  Connell  a  councillor  of  the  burgh. 

Two  elections  having  thus  takeu  place,  a  reduction  and 
declarator  was  brought  by  the  respondents  against  the  ap- 
pellants, concluding  to  have  the  election  of  John  Dixon  set 
aside,  and  declared  null  and  void,  and  to  sustain  the  elec- 
tion of  Alexander  Connell,  as  the  only  legal  and  valid 
election. 

Jan.  13  1796.  ^^®  ^^^^  Ordinary,  of  this  date,  pronounced  this  interlo- 
cutor :  '*  Sustains  the  reasons  of  reduction  in  so  far  as  re- 
*^  gards  the  election  of  John  Dixon,  but  assoilzies  from  the 
"  declaratory  conclusions  with  respect  to  the  election  of 
*^  Alexander  Connell ;  finds  both  elections  null  and  void, 
"  and  decerns." 

Feb.  23, 1796.  On  representations  by  both  parties,  the  Lord  Ordinary 
adhered,  *'  and  further  finds,  that  no  interim  election  of  a 
"  new  councillor  in  room  of  William  Dixon  can  take  place 
<'  without  at  least  fourteen  days'  previous  notice  thereof 
being  made  to  the  resident  councillors,  of  the  day  on 
which  the  said  election  is  to  take  place." 

Blar.  11,  .-^  On  petition  to  the  whole  Court,  the  Lords  adhered  to  the 
interlocutors  of  the  Lord  Ordinary. 
Against  these  interlocutors  the  present  appeal  was  brought. 
Pleaded  far  the  Appellants, — The  election  of  John 
Dixon  on  the  3d  day  of  October,  being  made  at  a  regpilar 
stated  meeting  of  the  council,  at  which  every  resident 
councillor  was  present,  was  valid ;  and .  the  subsequent  se- 
cession of  four  of  the  councillors  present  being  illegal,  they 
cannot  found  upon  that  secession  as  any  objection,  especi- 
ally as  the  appellants,  according  to  the  practice  of  the 
burgh,  elected  proxies  to  vote  at  such  election  for  them. 
There  is,  besides,  no  statute  requiring  previous  intimation 
of  any  kind  to  be  given  of  the  intended  election,  much  less 
that  there  should  be  a  previous  meeting  called  for  fixing 
the  day  of  the  election ;  and  there  is  no  order  or  regalation 
of  the  convention  of  burghs  of  Scotland  to  the  above  pur- 
pose, and  no  uniform  practice  on  the  subject ;  and  while  the 
respondents  have  adduced  no  evidence  of  such  practice, 
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the  appdlaats  have  proved  from  the  records  of  the  burgh,        1796. 
that  the  uniform  practice  for  nearly  a  century,  has  been  to 


proceed  with  such  elections  without  any  previous  notice   ^bhnt,  &c. 
whatever.  mahqdi*  of 

Pleaded  for  the  Respondents. — ^Tbe  election  of  John  lornc,  &c. 
Dixon  was  void,  as  the  same  was  proceeded  with  by  fraud 
and  surprise,  and  at  a  meeting  not  called  for  that  purpose. 
That  no  more  than  seven  members  were  present  at  the 
election,  and  it  was  unlawful  in  them  to  elect  proxies  for 
those  objectors  who  had  left  the  meeting  in  the  face  of  a 
protest.  That  notice,  from  the  nature  of  the  thing,  ought  to 
.be  given  for  the  election  of  a  member  of  Town  Council,  in 
order  that  all  electors  who  are  qualified  to  vote,  may  have 
an  opportunity  of  giving  their  voice  at  such  election.  That 
the  interlocutors  of  the  Lord  Ordinary,  unanimously  con- 
firmed by  the  Court,  have  declared  that  notice  is  neces- 
sary, and  also  prescribed  what  is  reasonable  notice.  That 
vhere  the  set  of  the  burgh,  or  long,  constant,  and  uninter- 
rupted usage,  has  not  ascertained  what  notice  shall  be  given, 
it  is  competent  to  the  Court  to  determine  what  notice  shall 
be  given;  and  the  Court  has  declared  what  it  did  by  an  act 
of  Court,  21st  January  1790,  that  sii^teen  days  is  a  reason- 
able notice. 

After  hearing  counsel, 

LoBB  Cbamcbllor  Loughbobough  scud, 
^Hy  Lords, 

^  The  present  appeal  respects  the  election  of  a  member  of*  the 
town  council  of  the  burgh  of  Dambarton. 

*<  By  the  constitution  or  set  of  that  burgh,  a  certain  number  of 
membeis  compose  the  town  council,  some  of  whom  nuy  be  ncm- 
resident. 

*^  The  councillors  of  the  bnxgh  are  elected  annually  on  the  29th 
of  September.  After  such  election  had  been  had  on  the  29th  of 
September  1795,  one  of  the  conncillors  who  had  been  then  elected, 
dies  on  the  2d  of  October  following.  The  practice  of  the  burgh  has 
been  from  ancient  custom,  that  on  the  Saturday  after  the  annual 
election,  the  councillors  qualified  themselves,  by  taking  the  oaths  to 
the  government,  and  other  offices  in  the  burgh  are  distributed. 

.  '*  After  the  said  election  of  councillors  on  the  29th  of  September 
1795,  notice  was  given  of  a  meetbg  on  Saturday  the  3d  of  October, 
for  the  usual  purposes.  This  meeting  was  accordingly  held,  and 
eleven  members  attended ;  some  of  them  proposed  to  elect  a  new 
councillor  in  the  room  of  the  one  who  had  died  the  day  before ; 
but  four  of  the  members  present  objected  to  this,  thereupon  left  the 
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1796.       meetiDg,  and  afterwarcb  protested  agsdnat  such  election.    The  other 
seTen,  howeyer,  proceeded  agaiiiBt  the  minority  of  four. 


nxMNTy  &c.       ((  xhe  set  of  this  burgh,  allowing  that  proxies  should  be  dioeen 
XARQUI8  OF  ^^^  absent  members,  to  vote  in  their  names,  the  majority  at  the  said 
LOBMB,  &c.   meeting,  appointed  proxies  for  the  members  who  had  lef^  the  meet- 
ing, and  then  chose  a  member  to  fill  up  the  yacancy  in  the  council. 

*'  On  the  other  hand,  the  opposite  party,  who  were  a  minority  of 
the  council  of  the  buigh,  on  the  8th  of  October  called  a  meeting  of  the 
councillors,  to  elect  a  new  councillor  in  the  room  of  the  one  who  was 
dead,  and  for  this  purpose  they  only  gave  two  days'  previous  notice. 
At  the  meeting  so  called  by  them  only  four  members  attended,  and 
they  proceeded  to  the  election  of  a  new  councillor  accordingly. 

^^  Each  party  having  complained  to  the  Court  of  Session  of  the 
election  made  by  the  other,  their  Lordships  very  properly  hdd  both 
elections  to  be  bad.  The  Court  says : — ^*  You  may  proceed  to  fill 
^  up  the  vacancy,  and  you  must  give  fourteen  days'  previous  notice 
*'  of  the  day  of  election ;"  and,  for  a  general  notice^  these  fourteen 
daysgseem  a  reasonable  period. 

^<  A  number  of  cases  was  cited  by  the  appellants  in  the  Court 
to  show  that  election  of  officers  of  the  burgh  had  taken  place  at 
meetings  of  the  councillors  without  previous  notice.  But  the  nature 
of  the  thing  renders  intimation  absolutely  necessary;  and  no  practice, 
however  inaccurate^  or  for  whatever  length  of  time,  can  establish  a 
contrary  rule. 

^^  It  is  true,  that  if  the  councillors  assembled  in  general  meetings 
are  unanimous  in  concurring  upon  any  measure  competent  to  such 
general  meetings,  and  if  all  the  members  acquiesce,  it  may  be  in 
their  power  to  proceed  to  matters,  of  which  no  previous  intimation 
was  given.  But  if  the  members  are  not  unanimous,  it  will  be  neces- 
sary for  a  new  meeting  to  be  called,  vrith  proper  intimation  of  the 
measure  intended. 

''  The  election  which  the  appellants  attempt  to  support  in  this 
case,  is  of  a  very  extraordinary  nature,  and  appeara  to  me  in  every 
view  to  be  surreptitious  and  fraudulent.  It  was  an  attempt  to 
choose  a  new  councillor  in  place  of  one  who  had  been  dead  but  a 
few  hours  before,  and  whose  death  was  not  known,  perhaps,  till  the 
meeting  in  question  was  actually  held. 

<^  I  therefore  move,  that  the  appellants  do  pay  to  the  respondents 
£100  for  their  costs  in  this  cause." 

It  was  ordered  and  adjudged  that  the  appeal  be  dis- 
missed, and  that  the  interlocutors  complained  of  be 
affirmed.  And  it  is  further  ordered,  that  the  appellants 
do  pay,  or  cause  to  be  paid,  to  the  said  respondents, 
£100  for  their  costs  in  respect  of  the  said  appeal. 

For  Appellants,  J,  Anstruther,  C.  Hope^  W.  Dundas. 
For  Respondents,  R,  Diindas,  J,  Campbell. 
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John  Prinolb,  at  St.  Clement's  Wells,  Appellant ;       pbiholb 
Janet  Dove  and  Jane  Dove,  Executrixes^  ^' 

and  Residuary  Legatees  of  Elizabeth?-  Respondents,    ^^^^^ 

Tod,  deceased,         .  .  .        ) 

House  of  Lords,  17th  Dec.  1796. 

Reduction  of  Deed — Mental  Incapaoitt. — Ciicnmstanoes  in 
whidi  a  will,  conreying  her  whole  moyeable  estate  to  a  stranger, 
executed  by  a  party  impaired  in  memory  and  judgment,  eighteen 
days  before  her  death,  was  sustained  by  the  Court  of  Session ;  but 
reyersed  in  the  House  of  Lords,  and  will  set  aside  and  reduced. 

This  was  a  reduction  raised  by  the  appellant,  to  set  aside 
and  reduce  a  deed  of  settlement  executed  by  his  aunt,  the 
deceased  Mrs.  White,  in  favour  of  Miss  Elizabeth  Tod,  on 
the  following  grounds : — 1.  That  the  said  Margaret  Pringle, 
or  White,  at  the  time  the  deed  was  executed,  was  so  much 
impaired  in  her  mental  faculties  that  she  was  incapable  to 
give  directions  for  making  out  a  settlement,  far  less  to  un- 
derstand any  settlement  that  was  presented  to  her  to 
be  signed ;  and,  2d,  That  it  was  perfectly  plain,  that  for 
sometime  previous  to  the  13th  day  of  July  1787,  the  date 
of  the  deed,  and  ^during  the  period  she  lived  thereafter, 
that  she  was  not  of  a  sound  and  disposing  mind,  and  in 
a  situation  to  execute  a  valid  settlement,  or  to  transact 
any  business  whatever.  Conclusions  of  count  and  reck- 
oning were  also  joined  to  the  summons.  He  also  stated  in 
a  condescendence,  and  offered  to  prove.  That  "  about  the 
**  end  of  May,  previous  to  her  death,  she  became  so  im- 
*'  paired  in  her  mental  faculties,  as  to  be  perfectly  incapable 
"  of  managing  or  giving  directions  about  her  own  affietirs. 
"  That  about  that  time  she  was  carried  from  her  own  house 
**  in  the  Castlehill,  to  the  house  of  John  Aitken  in  Brunts* 
**  field  Links,  where  she  resided  a  short  time ;  and  from 
"  thence  she  was  carried  to  the  house  of  Miss  Tod  at  Laurie- 
<■  ston,  where  the  settlement  under  challenge  was  executed, 
"  and  where  she  died"  eighteen  days  thereafter.  The 
appellant  also  craved  the  Court  to  ordain  Miss  Tod  to 
appear  before  the  Court,  to  answer  such  questions  as  should 
be  put  to  her  respecting  the  incapacity  of  Mrs.  White, 
which  might  render  proof  by  witnesses  unnecessary.  The 
Lord  Ordinary,  on  answers  from  the  respondent,  disal- 
lowed the  examination  of  Miss  Tod,  and  allows  to  both  par- 
ties a  proof  of  their  averments,  reserving  to  the  pursuer. 
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1796.       appellant,  to  put  all  competent  questions  to  Miss  Tod,  in 

order  that  she  may  answer  to  the  same,  in  writing  under  her 

own  hand.    This  last  course  was  adopted.    Answers  to  the 

2>oTB,  &o.    appellant's  interrogatories  being  put  in  by  Miss  Todin  writing 

under  her  own  hand. 

A  proof  was  also  taken.  Janet  Allan,  a  witness,  deponed, 
that  she  knew  the  deceased  from  childhood  up  till  the  time 
of  her  death.  When  she  went  to  Bruntsfield  Links  she 
appeared  to  be  declining,  and  in  a  dying  situation :  **  That 
**  the  last  time  deponent  saw  deceased  in  her  own  house,  was 
*'  on  15th  May  1787,  and  at  this  time  the  deponent  obserredi 
**  in  the  course  of  conversation,  as  well  as  in  many  other 
"  conyersations,  she  talked  incoherently,  and  did  not  seem 
"  to  understand  what  she  was  saying,  and  was  so  .much 
*^  failed  in  mind  that  she  repeatedly  asked  the  deponent  how 
"  she  did."  Further,  "  That  Mrs.  White  appeared  to  the 
**  deponent  to  be  incapable,  from  the  state  of  her  mind»  to 
"  transact  any  of  her  own  affairs,  such  as  making  bargains 
*^  with  her  tenants,  and  other  matters  which  she  had  been 
**  in  the  practice  of  doing."  Rachel  Profit  deponed,  that 
at  the  time  above  specified  "  her  judgment  and  memory 
**  seemed  so  far  to  have  left  her,  that  she  was  incoherent  in 
**  what  she  said  upon  every  subject  whatever :  That  the 
*'  servant  came  one  morning  telling  the  deponent  to  go  to 
**  her  mistress'  house  immediately,  saying,  that  her  mistress 
*'  had  gone  perfectly  mad.  This  was  about  a  fortnight  or 
**  three  weeks  before  she  left  the  CastlehilL  Deponent  went 
**  and  found  her  in  a  very  disagreeable  situation  from  dis- 
"  tress  of  body  and  mind :  That  she  had  seen  her  two  or 
"  three  times  after  she  was  carried  to  Miss  Tod^s  house.  She 
appeared  to  the  deponent  to  be  much  worse,  and  her 
judgment  had  perfectly  left  her."  Alexander  Cameron, 
another  witness,  deponed, ''  That  at  this  time  she  was  wa- 
"  vering  and  unsettled  in  her  mind ;  but  whether  this  pro- 
**  ceeded  from  disease  or  vapours  in  her  head,  deponent 
"  cannot  say."  Her  own  servant,  who  waited  upon  her, 
deponed,  "  That  while  in  Miss  Tod's  house,  she  often  be- 
*'  lieved  she  was  at  home :  and  when  she  wanted  anything 
*'  she  would  desire  her  to  go  to  places  where  such  things 
''  had  been  kept  in  her  own  house,  apparently  forgetting 
*'  that  the  furniture  in  her  own  house  bad  been  sometime 
"  previously  rouped  and  sold.  These  slips  of  memory  often 
<«  occurred.  The  deponent  never  saw  any  one  come  to  do 
"  business  with  her  at  this  time,  except  two  gentlemen  to 


it 
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sign  a  paper,  which  the  deponent  understood  was  a  set-       1796. 
"  tiement  of  her  affairs,  and  that  this  happened  after  Mrs.    


"  White  was  confined  to  bed."   There  was  also  the  evidence    ^"«°" 

of  the   writer  of  the  deed,  who  declared,  "  that  he  was    dote,  &c. 

«  Miss  Tod's  usual  man  of  business :  That  he  had  never  been 

"  employed  by  Mrs.  White,  and  that  Miss  Tod  in  this  case 

''  had  sent  for  him  to  speak  to  her  about  the  making  of  the 

"  settlement :  That  the  deponent  advised  Miss  Tod  to  have 

'-'  nothing  to  do  with  the  heritage,  but  that  he  would  make 

"  out  an  assignation  to  her  moveables  in  her  favour,  and  that 

*'  he  accordingly  did  so." 

In  the  answers  given  to  the  interrogatories  put  in  by  the 
appellant,  Miss  Tod  declared,  That  while  Mrs.  White  was  in 
her  house,  she  did  not  say  any  thing  in  her  hearing  that  be- 
tokened either  an  absence  of  memory  or  unsoundness  of  judg- 
ment, and  that  Mr.  Livingstone,  the  writer  who  executed 
the  deed,  stated,  that  he  sent  his  clerk  to  have  the  deed 
executed,  and  that  Miss  Tod  told  him  nothing  about  Mrs. 
White's  state  of  health,  except  that  she  was  very  ill. 

Mr.  Bisset  (Mr.  Livingstone's  clerk),  on  the  other  hand, 
deponed,  That  when  he  went  to  execute  the  will,  he  found 
Mrs.  White  sitting  up  in  bed,  and  that  when  he  entered, 
she  stated  she  was  glad  to  see  them.  "  He  handed  her  the 
deed,  and  she  then  desired  him  to  read  it.  He  read  it,  and 
asked  her  if  that  was  her  will  ?  To  which  she  answered, 
Yes.  Upon  this  she  signed  it.  During  the  whole  of  this 
time  she  appeared  to  be  perfectly  sensible,  and  of  knowing 
the  nature  and  effect  of  the  deed."  Other  witnesses  were 
adduced  to  prove  that  she  was  quite  capable  to  execute  such 
a  will.  The  signature  of  the  deceased  to  the  deed  did  not  pre- 
sent her  ordinary  subscription.  The  surname  was  wholly 
unintelligible,  and  could  not  possibly  be  deciphered. 

The  Lord  Ordinary  reported  the  cause,  with  the  proof  and 
informations,  to  the  Court.    The  Court,  after  hearing  par- 
ties in  debate,   **  repelled  the  reasons  of  reduction,  andMay  16, 1798« 
**  assoilzied  the  defender  from  the  process,  and  decern."    On 

petition,  the  Court  adhered,  there  being  five  judges  for  ad-  juij  s, 

hering,  and  the  Lord  President  Campbell  and  three  other 
judges  against  the  judgment. 

In  these  circumstances  the  present  appeal  was  brought. 

Pleaded  for  the  Appellant. — It  is  clearly  established  by 
the  evidence,  that  at  the  time  of  making  the  will  or  set- 
tlement in  question,  as  well  as  for  several  weeks  be- 
fore that  period,  and  afterwards  till  her  death,  Mrs.  White, 
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1796.  the  testatrix,  was  not  of  a  Bound  or  a  disposing  mind;  bol 
that  the  powers  and  faculties  of  her  mind,  judgment,  and 
memory,  which  had  been  progressiyelj  failing  during  the 
DOTE,  &c.  course  of  the  winter  and  spring  preceding  her  death,  were 
become  so  greatly  impaired,  as  to  render  her  totally  in- 
capable of  managing  her  own  affairs,  and  utterly  unfit  her 
for  any  exercise  of  reason.  Besides,  the  conduct  of  Miss 
Tod  in  carrying  her  to  her  own  house,  and  excluding 
access  to  her  on  the  part  of  her  friends  and  relations ;  in 
calling  in  no  medical  aid  or  assistance,  and  in  procuring  the 
will  to  be  executed  in  the  manner  she  did,  was  sufficient  to 
set  aside  the  deed.  2d.  The  deed,  as  signed  by  the  deceased, 
cannot  be  sustained.  The  surname  adhibited  is  totally  un- 
intelligible, and  cannot  be  considered  more  than  as  a  mere 
mark  adhibited  by  the  deceased,  which  mark  cannot  in 
the  law  of  Scotland  be  admitted  as  a  valid  subscription  to 
deeds  of  importance,  t.e,  deeds  in  relation  to  property 
above  the  value  of  £100  Scots.  In  this  case,  the  rule  laid 
down  in  the  case  of  Crawford  of  Doonside,  (App.  to  Mor. 
Diet.),  must  apply,  that  no  deeds  of  such  a  nature,  signed 
by  a  mark  or  by  initials,  can  be  ststained. 

Pleaded  by  the  Itespondents.'^The  appellant  has  not 
proved  that  the  deceased  was  deranged  in  her  mental  facul- 
ties at  the  time  she  executed  the  will  in  question.  The  evi- 
dence only  amounts  to  this,  that  at  times  she  was  wavering 
and  incoherent  in  conversation,  a  failing  incident  to  all  in 
old  age,  and  while  under  a  weakly  state  of  body.  While  the 
evidence,  on  the  other  hand,  is  clear  that  the  deceased  gave 
instructions  for  making  her  will  as  it  stands,  a  considerable 
time  before  it  was  executed,  and  that  she  appeared  to  the 
gentlemen  who  took  those  instructions  to  be  perfectly  sensi- 
ble ;  and  not  only  was  the  will  read  over  to  her  at  the  time 
she  signed  it  in  presence  of  the  attesting  witnesses,  but,  in 
discourse  with  them  at  the  moment,  she  showed  her  perfect 
understanding  of  its  import  and  effect. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  re- 
versed. And  it  is  further  ordered,  that  the  reasoni 
of  reduction  be  sustained  ;  and  that  the  cause  be  remit- 
ted back  to  the  Court  of  Session  in  Scotland  to  proceed 
accordingly. 

For  Appellant,  Sir  John  Scott,   W,  Adam,  H,  Erskine, 
For  Respondents,  W,  Grant,  J.  Anstruther, 
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[M.  10101.] 


XACKBNZIS, 

Mackenzie  and  Lindsay,        •        .        .         Appellants ;  v. 

Claude  Scott,  Corn-Factor,  London,    .  Respondent.        'cott. 

House  of  Lords,  19th  Dec  1796. 

Del  Credbrb  Commission. — Held  that  such  a  guarantee  not  [only 
ooTers  the  sales  of  goods  effected,  hut  also  warrants  the  remittan- 
ces made  as  the  proceeds  of  those  sales. 

The  appellants,  merchants  in  Dundee,  had  purchased 
com  on  the  respondent's  account,  intended  for  foreign  ex- 
port, but  the  government  having  prohibited  the  exportation 
of  grain  at  the  time,  he  ordered  Mackenzie  &  Lindsay  to 
sell  it  for  him.  This  was  d6n6  accordingly  ;  and  Mr.  Scott 
having  written  for  a  remittance  on  account  of  sales,  the  ap- 
pellants, of  this  date,  wrote,  enclosing  a  remittance  by  draft  Mar.  20, 1793. 
or  bill,  in  the  following  terms : — "  We  are  happy  to  wait 
upon  you  with  the  enclosed  draft  of  Messrs.  Bertram,  Gard- 
ner, &  Co.  upon  Baillie,  Focock,  &  Co.,  of  this  date,  at 
seventy-five  days,  for  £1000,  to  account  of  your  wheat  re- 
sold by  us,  which  please  pass  to  our  credit.  The  wheat  is 
sold  at  three  months  credit ;  but  as  we  wish  you  reimbursed 
of  your  outlay  of  money,  we  have  taken  that  upon  ourselves^ 
which  mtMt  be  more  agreeable  to  youJ* 

[Bill  or  draft.] 

"  Edinburgh,  2(ith  March,  1793.— £1000. 
"  Seventy-five  days  after  date,  pay  this,  our  first  of  ex- 
change, to  the  order  of  Messrs.  Mackenzie  &  Lindsay,  One 
Thousand  Pounds,  sterling  value,  on  account,  which  place  to 
account,  vnth  or  without  advice,  from 

"  Bertram,  Gardner,  &  Co. 

*'  To  Messrs.  Baillie,  Pocock  &  Co.,  London. 
"  Indorsed — Pay  to  Claude  Scott,  Esq.,  or  order. 

"  Mackenzie  &  Lindsay." 

The  bill  was  duly  accepted,  but  before  it  fell  due,  both 
acceptors  and  drawers  had  failed ;  and  the  question  was,  who 
was  liable  to  bear  the  loss,  whether  M'Kenzie  &  Lindsay, 
the  remitters,  or  Mr.  Scott,  to  whom  it  had  been  indorsed 
in  payment  of  the  corn.  The  latter  had  not  desired,  and 
did  not  expect  the  remittance  in  this  form,  but  did  not  ob- 
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1796.       ject  to  it  when  sent  in   this  shape.     Previous  thereto, 
and  on  the  resale  of  the  wheat,  M'Eenzie  &  Lindsay  had 


xACKBNxir»  ^^^  Yxitn  an  account  of  the  sales,  in  which  it  appeared,  after 
v.*  deducting  2^  per  cent,  for  trouble  on  the  sale,  and  1^  per 
6COTT.  ^Q„|;^  Qf  fi^i  credere  commiBsion,  there  was  a  balance  on  hand 
of  £1441.  128.  lid.  Before  raising  legal  proceedings,  a 
correspondence  took  place,  in  which  the  appelUnts  held 
themselves  out  as  liable  for  the  £1000  bill ;  but  after  taking 
legal  advice,  thej  changed  their  view,  and  denied  liability. 
On  the  respondent  then  proceeding  to  charge  on  the 
bill,  a  bill  of  suspension  was  offered,  the  appellants  con* 
tending  that  a  del  credere  commission,  which  they  admitted 
to  have  charged  and  received,  did  not  import  any  other 
guarantee  or  obligation  on  them  than  the  solvency  of  the 
purchasers  of  the  grain  sold,  and  that  this  guarantee  did  not 
cover  or  extend  to  the  remittance  of  money  by  them  to  their 
employer,  and  that  the  circumstance  of  taking  a  bill  Jbr 
remittance  by  Messrs  Bertram,  Gardner  &  Co.,  payable  to 
themselves,  and  indorsing  that  bill  to  the  respondent,  did 
not  subject  them  to  any  obligation  to  which  they  would  not 
otherwise,  or  independent  of  any  such  obligation,  be  liable  ; 
and  that  the  letters  written  by  them  were  written  under  a 
misapprehension  of  a  del  credere  commission,  and  of  their 
liability,  and  cannot  foreclose  them  from  contending  that  the 
del  credere  does  not  cover  the  remittances.  And  when  re- 
mittances made  by  good  bills  are  sent  and  accepted  of 
in  payment  of  the  wheat,  their  liability  under  the  del  credere 
commission  expired.  In  answer,  the  respondent  contended 
that  a  factor,  under  a  del  credere  commission,  is  absolutely 
bound,  in  all  events,  to  make  good  the  sales  effected  by  him. 
That,  in  this  respect,  he  is  as  absolutely  bound  as  if  he 
himself  were  the  purchaser.  And,  on  the  only  point  on 
which  the  appellants'  case  rests,  the  opinions  of  merchants 
produced  are  against  them.  Messrs*  Booth  &  Co.,  merchants 
in  Liverpool : — "  Wo  have  always  considered  ourselves  re- 
*'  sponsible  for  the  bills  we  remit,  when  we  charge  a  del  ere* 
"  dere  commission ;  and  when  it  has  happened  that  any 
"  such  bills  have  been  returned  for  non-payment,  we  have, 
"  ever  since  we  have  been  in  business,  immediately  replaced 
"  them." 

Messrs.  Corrie,  Gladstones,  and  Bradshaw,  an  eminent 
company  in  Liverpool : — **  Whatever  bills  we  remit  on  ae* 
count  of  the  proceeds  of  grain  or  flour  consigned  to  us  for 
sale,  we  guarantee  the  payment  of,  as  we  always  charge  the 
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del  credere  commifiBion,  and  such  we  believe  to  be  the  gene-       1796. 
ral  practice  here,  at  least  we  never  knew  of  any  instance  to 


the  contrary  anywhere,'*  macke»zik,&c« 

The  Lord  Ordinary  (Lord  Justice  Clerk)  repelled  the       scott. 
reasons  of  suspension,  and  on  representation  adhered.    And  ^«h.  21, 1704. 
on  a  reclaiming  petition  to  the  whole  Court,  the  Lords  ad*  '^' 

hered.  — 16, 

Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded  far  the  AppellanU, — The  del  credere  commission 
only  guaranteed  the  sale  of  the  wheat,  but  the  remittance  of 
mofiwf  being  a  transaction  totally  different  and  distinct,  was 
not  covered  by  such  guarantee.  His  obligation  ends  by  re- 
mitting bills  of  a  house  in  good  credit  at  the  time  ;  and  if 
these  are  accepted  of  in  payment,  a  new  and  distinct  trans- 
action takes  place,  by  which  the  factors  are  no  longer  liable 
under  their  del  credere  commission.  If  or  can  the  indorse- 
ment of  the  bill  by  them,  nor  the  correspondence 
founded  on,  make  them  so  liable,  if  the  del  credere  does  not 
otherwise  make  them  responsible. 

Pleaded  for  the  Respondent. — A  factor  holding  a  del 
credere  commission  for  the  sale  of  goods,  is  absolutely  liable 
for  payment  of  the  price  of  sales  effected  by  him,  and  such 
being  the  nature  and  extent  of  the  guarantee  undertaken 
by  the  appellants  in  this  case,  they  are  liable  for  remittances 
by  bills  instead  of  cash,  for  the  wheat  sold  by  them.  At  all 
events,  the  appellants,  by  indorsing  the  bill  remitted  to  the 
respondents,  did  eo  ipso  subject  themselves  in  payment;  and 
the  whole  circumstances  of  the  case  corroborate  the  obliga- 
tion on  them  as  the  indorsers  of  this  bill.  Besides,  the  ap* 
pellants,  by  their  letters,  held  themselves  out  as  liable,  and 
obtained  repeated  delays  for  the  payment,  and  have  been 
guilty  of  a  gross  breach  of  faith,  in  obtaining  that  delay  on 
their  assurance  *'  that  no  event  whatever  would  prevent 
their  discharging  this  debt." 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 

For  Appellants,  Sir  J.  Scott,  R.  Dundaa. 
For  Respondent,  Wm.  Adam^  John  Bayley. 
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Archibald,  Earl  op  Dundonald,  -         Appellant ; 

m 

John  Bushby  and  John  Loudon  Macadam, 
BD8HBT,  &c.      Esqs.,  TrustecB  of  the  late  IIod.  Admiral 


EABL  OF 

SUNDOMALD 

O. 


Keith,  and  Robert  Watson,  Writer  la 
Edinburgh,  Common  Agent  in  the  Pro- 
cess of  Ranking  and  Sal(e  of  the  Estates 
of  the  said  Earl  of  Dundonald, 


Respondents. 


House  of  Lords,  27th  December  1796. 

Ranking  Ain>  Sale — ^Yalvation  of  thb  Estate. — Circumstances 
in  which  the  mode  adopted  in  valuing  the  estates  in  the .  ranking 
and  sale,  for  the  purpose  of  fixing  the  upset  prices  at^whieh  the 
same  was  to  be  set  up  for  sale,  was  unexceptionable,  and  objec- 
tions repelled, 

A  ranking  and  sale  having  been  brought  of  the  appel- 
laDt*s  estate  of  Culross  hj  his  creditors,  the  common  agent, 
in  conducting  the  business  for  the  general  behoof  of  the 
creditors,  proceeded  in  the  usual  manner  to  take  a  judicial 
valuation  of  the  estate,  for  the  purpose  of  fixing  tho  upset 
price  for  which  it  waste  be  exposed  by  judicial  auction. 

Valuators  were  accordingly  appointed,  who  proceeded  to 
value, — 1st.  The  wood  or  forest  of  Culross ;  2d.  The  ground 
or  land  occupied  by  the  forest ;  and  3d.  The  mansion  house 
or  abbey  of  Culross. 

1.  In  regard  to  the  first,  the  valuators  valued  a  certain 
part  of  the  forest  at  4d.  per  cubic  foot,  and  another  part  at 
4d.  per  running  foot,  and  the  whole  at  £30  per  acre. 

2.  In  regard  to  the  ground  occupied  by  the  forest  of  Cul- 
ross, they  valued  the  729^  on  an  average  at  £15  per  acre. 

3d.  In  regard  to  Culross  Abbey,  the  valuators  took  the 
aid  of  an  architect.  Having  measured  the  new  and  the  old 
parts  of  the  abbey  over  walls,  they  found  it  to  contain 
245,000  cubic  feet ;  and  valued  the  new  part  at  5d  per  foot, 
and  the  old  part  at  3d.  per  cubic  foot. 

It  was  stated  by  the  appellant,  in  objecting  to  this  valua- 
tion, that  the  whole  had  been  valued  a  few  years  before  (in 
,  1780)  by  Sir  Ralph  Abercromby,  George  Abercromby,  and 
John  Clerk,  Esq.  of  Eldin,  at  a  very  different  value,  these 
gentlemen  having  valued  the  wood  and  forest  at  £41  per 
acre,  and  offered  to  prove  that  the  proper  price  of  wood 
was  8d  per  foot. 

The  appellant's  objections  were,  1st,  to  the  forest  and 


CASES  QN  APPEAL  FROM  SCOTLAND.  529 

forest  lands  as  too  low ;  and,  2d,  to  the  Abbey  of  Culross  as       1796. 
too  high  priced. 


In  these  circumstances,  the  appellant  petitioned  the  Court  dundonald 
to  see  the  plans  and  abstract  of  the  proof,  and  to  lodge  ob-  v. 
jections.  He  got  till  the  next  sederunt  day  in  next  No-  ^^»=^^»  ^^' 
vember,  to  lodge  objections;  and  this  time  was  further 
prolonged  till  6th  July  thereafter,  but  no  objections  having 
been  lodged,  in  consequence,  as  the  appellant  stated,  of 
being  obliged  to  leave  Scotland  on  affairs  of  national  im- 
portance, the  Court,  of  this  date,  pronounced  this  interlocu- Julj  6, 1796. 
tor :  "  Upon  the  report  of  Lord  Meadowbank,  and  having 
**  advised  the  state  of  the  process,  testimonies  of  witnesses, 
"  writs  produced,  scheme  of  probation,  and  memorial  and 
"  abstract  given  in,  in  terms  of  the  act  of  sederunt,  the 
"  Lords  find  it  proven,  that  the  total  gross  value  of  the 
**  forest  and  forest  lands  of  Culross,  part  of  the  subject  of 
*'  the  second  lot,  extends  to  £16,610.  14s.  sterling. 
"  Find  it  instructed  by  a  certificate  of  David  Ireland 
*^  produced,  that  the  ground  occupied  by  this  plantation, 
*'  is  holden  feu  of  the  burgh  of  Culross,  for  payment  of  a 
''  yearly  feu-duty  of  £13.  8s.  8d.,  which  the  Lords  value  at 
*^  twenty  years' purchase,  and  which  extends  to  £268.13s.4d., 
^'  and  that,  after  deduction  of  that  sum,  there  remains  as  the 
''  net  value  of  the  forest,  the  sum  of  £16,342.  Os.  8d. 
"  Find  it  proven  that  the  total  value  of  the  wood  and  wood- 
'*  lands  in  neighbourhood  of  Culross  Abbey,  extends  to 
"  £1389.  lis.  8d.,  and  that  the  total  value  of  the  subjects 
**  contained  in  the  second  lot,  amounts  lo  £17,731.  128.  4d., 
*'  Find  it  proven  that  no  'deduction  appears  to  affect  the 
*'  subject  of  the  third  lot,  being  the  Abbey  of  Culross,  and 
**  which  the  Lords  value  at  £5466. 13s.  4d.  sterling.  More- 
*^  over,  the  Lords,  from  the  evidence  produced,  value  the 
**  tenth  lot,  being  the  aisle  in  the  church  and  tomb,  or 
burial  place  of  the  family,  at  £1200.  Therefore  the 
Lords  ordain  the  foresaid  subjects  to  be  exposed  to  sale 
"  by  way  of  public  roup,  within  the  Parliament  House,  on 
''  the  1st  day  of  December  next,  between  the  hours  of  four 
*'  and  six  o'clock,  and  remit  to  the  Lord  Ordinary  on  the 
^*  bills  for  the  week,  to  be  judge  of  the  said  roup,  with  power 
*'  to  adjourn  the  same  as  they  shall  see  cause,  and  to  ad- 
"  just  the  articles  and  conditions  of  roup,  and  to  sell  the 
**  said  subjects  jointly  at  the  aforesaid  price  of  £39,528, 16s., 
**  or  separately,  at  the  foresaid  valuations  put  thereon  by 
**  the  Lords,  or  at  higher  prices,  if  the  same  can  be  had 
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179G.       <'  therefor,  but  not  under  the  above  price  or  prices.     And, 
—^■"^^    "  to  the  e£f6Ct  that  all  concerned  may  be  duly  certified  of 
DUNDONALD  *'  *^®  ^^^  Toxxfj  ordaitt  letters  of  publication   and  inti- 
V.         '<  mation  thereof,  to  be  expede."    At  the  same  time,  the 
BusHBT,  &c.  CQ^^|J  refused  the  desire  of  the  appellant's  petition  for  de- 
lay to  give  in  objections  to  the  valuation. 

Against  these  interlocutors  the  present  appeal  was 
brought,  craving  a  reversal,  and  a  remit  to  the  Court  of 
Session,  to  allow  the  appellant  to  give  in  his  objections  to 
the  valuations,  and  to  allow  him  a  proof  of  the  true  worth 
and  value  of  the  subjects. 

Pleaded  for  tlie  Appellant, — ^The  great  difference  betv^een 
the  value  in  1780  and  the  judicial  valuation,  ought  to  have 
induced  the  Court  to  give  time  to  the  appellant  to  prepare 
his  objections,  and  to  lead  proof  as  to  the  proper  vsduation. 
2d.  Besides,  the  value  put  upon  the  Abbey  or  mansion  house, 
is  most  extravagant,  and  the  mode  of  computing  the  value 
improper  and  unusual.  Whether  it  is  meant  to  sell  it  along 
with  the  estate,  or  separately,  the  appellant  does  not  know, 
but,  in  either  case,  the  high  valuation  is  injudicious.  If 
sold  with  the  estate,  it  vnll  be  a  clog  when  so  valued.  If 
put  up  to  sale  separately,  who  will  purchase  a  large  house 
without  land  annexed,  without  even  a  garden  ?  3d.  To  the 
sale  of  the  burial  place  of  his  family,  the  appellant  cannot 
object,  if  his  creditors  insist  upon  it ;  but  he  does  object  to 
the  way  in  which  the  tomb  of  his  forefathers  has  been 
valued,  and  by  the  interlocutor  is  ordered  to  be  put  up  to 
sale,  as  the  tomb  is  evidently  devoted  to  destruction,  and  in 
the  appellant's  humble  apprehension,  a  sort  of  authority  is 
given  for  the  commission  of  sacrilege. 

Pleaded  for  the  Respondents, — This  process  of  ranking 
and  sale  has  been  carried  on  and  proceeded  in  with  an  exact 
conformity  to  the  act  of  sederunt,  and  the  present  appeal  is 
solely  got  up  for  the  purpose  of  retarding  the  sale  of  the 
appellant's  estates,  and  delaying  that  justice  he  owes  to  his 
creditors,  of  receiving  payment  of  their  just  debts.  2.  Be- 
sides, every  indulgence  in  the  way  of  delay  has  been  con- 
ceded to  the  appellant,  for  the  purpose  of  correcting  any 
mistakes  in  the  valuation.  It  would  therefore  be  adverse  to 
the  interests  of  the  creditors  to  delay  the  sale  longer,  which 
has  depended  for  so  many  years  before  the  Court,  and  even 
prejudicial  to  the  appellant  himself.  3d.  The  respondents 
have  taken  the  most  proper  measures  for  ascertaining  and  ad- 
judging the  true  value  of  the  debtor's  estate;  and  if  he  was 
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diflsatifified  with  the  evidence  brought  forward  of  the  yalae,        1797. 

it  was  incumbent  upon  him  to  bring  contrary  evidence,  if  it    

was  in  his  powen  fbbgusoh 

After  hearing  counsel,  it  was  mobbmav,  &o. 

Ordered  and  adjudged,  that  the  appeal  be  dismissed,  and 
that  the  interlocutors  therein  complained  of  be  affirmed. 
And  it  is  further  ordered  the  appellant  do  pay  to 
the  respondents  £50  for  their  costs  in  respect  of  said 
appeal 

For  Appellant,  Sir  J.  Scott^    W.  Grant,  J.  Anstruther, 

W.  Adam. 
For  Respondents,  David  Williamsani  Wm.  Dundas. 


William  Fbrguson  of  Raith,  Esq.  -  Appellant ; 

Hugh  Mossman,  Esq.,   and  J.  Anderson,)   g^^^^^^^^Unta 
W.S.      ------) 

House  of  Lords,  17th  Feb.  1797. 

Judicial  Salb — Error— Misrepresentation — Advertisement 
OF  Sale. — The  teinds  were  represented  in  the  memorial  and  ab- 
stract of  a  rankiDg  and  sale,  and  in  the  advertisements  of  the 
sale  of  the  estate,  to  be  valued  and  to  be  exhausted,  and  subject  to  no 
further  burden  from  stipend.  Held,  on  discovery  of  an  informali- 
tj  &tal  to  the  sub-valuation,  and  which  deprived  the  lands  of  ex* 
emption  from  such  burdens^  namely,  that  the  sub-valuation  and  re- 
port of  the  sub-commissioners  had  not  been  approved  of  by  the 
high  commismon  of  teinds; — that  the  purchaser  was  not  entitled  to 
abatement  from  the  price,  there  being  no  mala  fides  on  the  part  of 
the  seller. 

The  appeUant  was  purchaser  of  the  lands  of  the  Macfarlane 
estate,  at  aj  udicial  sale,  including  the  lands  of  Upper  and  Nether 
Arrochar,  in  the  parish  of  Arrochar.  The  upset  price  was 
£19,756.  They  were  knocked  down  to  him  at  £28,000, 
and  were  bought  under  the  representation  that  the  teinds 
were  valued,  and  the  value  of  them  exhausted  by  the  stipend 
of  the  minister ;  and  this  was  set  forth  in  the  advertise- 
ments of  the  sale,  and  was  proved  by  the  sub-valuation  of 
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1 797.       the  commiBsionera,  in  August  1629  ;  and  by  a  decree  of  the 

Court  of  Session  in  July  1784,  which  had  refused  an  appli* 

FBBGusoN  cation  by  the  minister  for  an  augmentation  of  stipend,  on 
^.'^  9 «  the  ground  that  it  was  proven  that  "  there  is  payable 
yearly  of  stipend  to  the  minister  of  Arrochar,  Jb28.  178. 
"  9^d.,"  and  «'  that  the  teinds  of  the  said  lands  are  ex- 
"  hausted."  It  turned  out,  howeYcr,  that  there  was  a  mis- 
take, namely,  the  sub-valuations  or  reports  of  the  sub- 
commissioners  were  not  legally  approved  of  by  the  high 
commission  of  teinds  by  a  proper  decree  of  approbation, 
and  the  sub-valuations  were  liable  to  other  intrinsic  ob- 
jections. Hence  the  appellant  insisted  in  the  present  ac- 
tion, for  an  abatement  from   the  price   on  this  account, 

Jan.  23. 1796.  yet  the  Lord  Ordinary  found ;  **  That  it  must  be  presumed 
*'  that  Mr.  Ferguson,  prior  to  his  purchase  of  the  estate  of 
**  Arrochar,  made  inquiry,  not  only  into  the  circumstances 
'*  and  situation  of  that  estate,  but  also  into  the  rights  and 
"  titles  thereof;  and  as  he  had  obtained  all  right,  title,  and 
*'  interest,  which  Messrs.  Macfarlanes  and  their  creditors 
*'  had  in  the  estate,  (which  was  all  they  were  bound  to  do 
"  by  the  conditions  of  sale),  therefore  finds  Mr.  Ferguson  is 
"  not  entitled  to  any  deduction  from  the  retained  price  on 
*'  account  of  the  teinds  in  question,  and  dismisses  his  claim 

Feb.  3  and  17, "  accordingly."  And  on  two  representations,  the  Lord 
Ordinary  adhered,  and  on  reclaiming  petition,  the  Court 

June  1 , adhered.* 

Against  these  interlocutors  the  present  appeal  was 
brought. 

Pleaded  far  the  Appellant — In  determining  the  question 
here  raised,  no  difference  can  be  made  in  point  of  principle 
between  a  judicial  sale  by  creditors  on  a  bankrupt  estate,  and 
a  sale  voluntarily  made  by  the  proprietor  himself.  The 
rules  which  apply  in  the  latter  case  must,  with  equal  force, 
bind  and  take  effect  in  the  former ;  and,  assuming  no  dis- 
tinction to  exist  between  judicial  and  voluntary  sales,  at 
least  in  the  completion  of  the  sale,  it  is  a  fixed  rule,  recog- 
nized in  the  law  of  Scotland,  that  the  purchaser  is  entitled 

to  relief  against  the  seller  where  he  has  been  induced  to  the 


*  Lord  President  Campbell  said : — "  I  think  the  interlocutors 
right.  The  whole  facts  were  fairly  stated,  and  offerers  might  judge  for 
themselves.  What  if  the  teinds  had  been  stated  as  not  valued,  and 
afterwards  a  valuation  was  discovered  ?'* 
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parchaBe  either  by  fraud,  by  misrepresentation,  or  by  error.        1797. 
In  the  present  case,  by  misrepresentation  and  by  error,  the  ap- 


pellant was  induced  to  purchase  an  estate,  a  part  of  which    »«boo8om 
has  been  evicted  as  not  belonging  to  the  seller,  although  xossmaw,  &c. 
such  was  represented  to  belong  to  him,  and  a  price  paid,  upon 
the  distinct  understanding  that  it  formed  a  part  of  the  sub- 
ject sold,  and  warranted  as  such  by  the  seller.     In  such  a 
case,  the  Court  has  always  given  relief.     Vide  Mrs.  Blair  v. 
Murray,  16th  June  1790 ;  Loyds  v.  Creditors  of  Paterson, 
13th  Feb.  1782,  F.  C. ;  McLean  v.  M'Neill,  23d  June  1753, 
M.  14164.     Such  representation  appeared  in  the  whole  pro- 
ceedings of  the  judicial  sale.     In  the  memorial  and  abstract 
stating  the  rent,  burdens,  value  of  the  estate,  &c.,  and  like- 
wise in  the  advertisements,  and  the  assertions  of  the  agent 
on  the  sale,  it  was  expressly  set  forth  that  the  teinds  were 
valued  and  exhausted,  and  that  no  further  burden  could  in 
that  shape  be  brought  upon  the  property ;  and  it  would  be 
an  extraordinary  proposition  indeed,  to  say  that  the  appel- 
lant was  not  bound  to  rely  on  all  these  representations,  just 
as  it  would  be  equally  unjust  to  hold  that  when  all  these  re- 
presentations turned  out  erroneous,  there  was  to  be  no  re- 
medy ;  a  result  that  would  be  neither  consonant  with  law 
nor  justice.    Even  in  the  most  favourable  view  of  the  case  for 
the  creditors,  there  has  been  an  error  common  to  both  par- 
ties, in  which  case,  every  principle  declares  that  the  sellers 
ought  not  to  receive  a  price  for  a  subject  they  had  not  to 
give.     There  is  thus  an  error  in  the  first  essential  of  a  sale, 
namely,  the  subject.     And  at  the  very  least,  in  terms  of  the 
decisions,  in  such  cases  an  abatement  ought  to  be  allowed. 

Pleaded  for  the  Respondents, — The  appellant  does  not 
allege  that  the  teinds  of  the  lands  of  Upper  Arrochar  were 
comprehended  in  the  sale.  All  he  says  is,  that  it  was  held 
oat  to  purchasers  that  the  lands  could  not  be  subjected  to 
a  further  payment  as  for  teinds,  because  the  minister's 
stipend  exhausted  the  valued  teind,  which  he  says  implied 
a  warranty  of  exemption.  But  it  by  no  means  follows  that 
he  was  bound  to  rely  on  the  memorial  and  abtracts  and  ad- 
vertisements. The  former  are  merely  framed  for  the  infor- 
mation of  the  judges,  and  the  latter  always  refers  to  the 
evidence  lying  in  Court,  for  any  fact  which  may  be  therein 
stated.  With  the  evidence  of  these  facts,  a  purchaser  at  a 
judicial  sale  must  be  presumed  satisfied.  And  these  repre- 
sentations were  mere  matter  of  opinion,  formed  and  given 
from  documents  pointed  out.  No  disguise  or  fraud  was 
practised,  and  as  it  was  admitted  that  the  appellant's  man 
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1797.      0^  business  examined  those  writings,  and  in  particular  the 

snbvaluation  in  1629,  he  and  they  are  to  blame  if  thej  did 

FVRGU80K  not  discover  the  informality  which  afterwards  proved  fatal. 
Vide  Earl  of  Morton  v.  Creditors  of  Cunningham,  14th  Not. 
1738,  M.  14175;  Dempster  v.  Creditors  of  Skibo,  27th 
June  1788,  M.  13336 ;  Hannay  v.  Creditors  of  Bargaly,  26th 
Jan.  1785,  M.  13334. 

After  hearing  counsel,  it  was 

Ordered    and    adjudged    that    the    interlocutors   be 
affirmed. 

For  Appellant,  Sir  J.  Scotty  Wm.  Adam. 
For  Respondents,  W,  Grants  J.  Anstrut/ier. 
Note. — Unreported  in  Court  of  Session. 


[M.  16768.] 

Wm.  Ferguson  of  Raith,  ...        Appellant ; 

Rev.  John  Gillespie,  Minister  of  Arrochar,         Bespandent, 

Et  e  contra. 

House  of  Lords,  17th  February  1797. 

Approbation  of  Old  Sub-Valuation  of  Teinds — ^DBRBUcnox — 
Augmentation  of  Stipend — ^Exhausted  Teinds. — A  report  of 
the  sub-commissioners  as  to  the  yaluation  of  the  teind,  vas  not 
approved  of^  nor  had  the  sub-commissioners,  on  valuing  the  teinds, 
taken  any  proof  of  the  value  of  the  lands.  Tl .)  Held,  in  action  of  ap- 
probation brought  to  have  these  old  valuations  approved  of  at 
the  distance  of  160  years,  that  approbation  fell  to  be  pronounced 
as  to  the  lands  of  Nether  Arrochar ;  but  (2.)  as  to  Upper  Airodiar, 
it  being  objected  that  the  minister  was  neither  present,  nor 
cited  to  appear  before  the  sub- commissioners  in  the  valuatioB,  and 
the  record  did  not  bear  either  that  he  was  present,  or  cited  to  ap- 
pear ;  Held  this  a  good  objection  to  the  approbation  as  r^ards 
those  lands ;  and  therefore,  that  there  was  no  bar  to  the  minister's 
augmentation.  (3.)  Also  held,  that  it  is  not  a  dereliction  of  a  former 
valuation,  where  the  stipend  is  payable  part  in  money  and  part  in 
graiui  that  the  whole  has  been  paid  in  money  for  more  than 
forty  years. 

The  informality  in  the  sub-valuations  of  the  lands  of 
Upper  and  Nether  Arrochar,  purchased  by  the  appellant* 
having  been  discovered,  as  stated  in  the  preceding  case,  this 
induced  the  minister  of  the  parish  to  bring  a  process  of  aug- 
mentation before  the  Court  of  Session^  as  Lords  Commis- 
sioners for  the  Plantation  of  Kirks  and  Valuation  of  Teinds^ 
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Betting  fortb^  that  as  his  stipend  was  greatly  under  the  1797. 
minimam  of  £43.  3s.  lO^-d.,  which  was  totally  inadequate  to 
the  extent  of  the  parish,  and  burden  of  the  cure ;  and  as 
the  rental  of  the  whole  lands  (nine-tenths  of  which  be*  oiLLsspne. 
longed  to  the  appellant),  amounted  to  £1000  per  annum, 
one-fifth  of  which  by  law  was  tho  teind  of  the  parish,  there 
was  sufficient  fund  for  an  augmentation  of  the  minister's 
stipend.  In  defence,  the  appellant  pleaded,  that]  the  lands 
ought  not  to  be  fixed  at  a  fifth  part  of  the  present  rent,  be- 
cause the  amount  of  these  teinds  had  been  fixed  by  two  old 
Bub-yaluations,  pronounced  in  the  year  1629,  from  which  it 
appeared  they  were  valued  at  no  more  than  412  merks 
Scots,  (£22.  7s.  9^d.)  and  twelve  bolls  of  meal,  (equal  to 
£6.  lOs.)  and  therefore,  that  the  stipend  already  paid  the 
minister,  more  than  exhausted  the  whole  teind,  and  conse- 
quently there  was  no  room  for  augmentation.  The  sub- 
valuations  had  been  approved  of  by  the  High  Commission 
of  teinds,  by  a  decree  of  approbation  in  1769,  but  errone- 
ously, as  they  proceeded  upon  the  footing  that  the  400 
merks  in  the  report  as  to  Upper  Arrochar,  was  for  both 
stock  and  teind,  whereas  it  was  for  teind  only ;  and  the  de- 
cree, therefore,  laboured  under  a  radical  defect.  It  being 
necessary  to  complete  the  sub- valuations  by  a  decreo  of  ap- 
probation, the  appellant  in  consequence  was  obliged  to  bring 
also  a  process  of  approbation.  There  was  also  a  deletion  in 
one  of  these  reports  of  the  sub-valuations,  the  following 
words  being  deleted, — ''  of  the  teinds ;"  and  the  summons 
set  forth,  that  the  words  ''  of  the  teinds,"  in  the  se- 
cond of  these  reports,  having  reference  to  the  lands  of 
Upper  Arrochar,  having  been  improperly  deleted,  ought  to 
stand  as  part  of  the  valuation,  and  both  reports  approved  of. 
The  respondent  being  called  as  a  defender,  appeared,  and 
besides  disputing  that  the  words  ^'  of  the  teinds"  should 
stand  apart  of  this  sub-valuation,  he  pleaded  in  defence,  that 
the  appellant  was  not  now  entitled  to  obtain  decree  of  ap- 
probation, because  the  benefit  of  such  sub-valuation  was 
lost  by  dereliction,  as  the  stipend  which  had  been  paid  to 
the  minister  of  the  parish,  beyond  the  years  of  the  long 
prescription,  exceeded  the  amount  of  teind  ascertained  and 
fixed  by  these  sub- valuations  by  the  sum  of  £3.  10s.  l^V^* 
(According  to  the  appellant  of  £1. 16s.  9d.).  The  minister's 
process  of  augmentation  was  sisted  until  the  issue  of  the 
process  of  approbation,  as  it  depended  upon  it,  whether 
there  were  any  teinds  out  of  which  an  augmentation  could 
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1797.       be  modified  ;  and  on  this  the  Lord  Ordinaiy  ordered  memo- 

' ^    rials,  and  when  thene  were  reported  to  the  Court,  the  Lords 

'  ^  "  were  satisfied  that  the  objection  stated  to  the  sub- valuation, 
GILLB8PXB.  in  consequence  of  the  words  '^  of  the  teind"  being  deleted, 
was  irrelaTent,  and  the  objection  on  the  ground  of  derelic- 
tion not  goody  but,  in  consequence  of  two  other  objectionB 
being  suggested,  1st.  That  the  amount  of  the  teinds  had 
been  ascertained  in  these  old  Taluations  without  any  proof ; 
and,  2d.  That  in  so  far  as  regards  the  lands  of  Upper  Arrochar, 
to  which  the  second  sub-valuation  relates,  the  minister  of 
the  parish  neither  was  present  nor  cited  as  a  party.  Upon 
these  points,  the  Lords,  before  answer,  ordered  additional 
memorials,  after  considering  which,  their  Lordships  pro- 
Jan.  22, 1794.  nounced  this  interlocutor: — "The  Lords  having  advised 
**  the  libel  of  approbation,  with  the  report  of  the  sub-coni- 
'*  missioners  of  the  presbytery  of  Dumbarton  libelled  on, 
*'  memorials,  and  additional  memorials  for  both  parties, 
"  they  ratify,  allow,  and  approve  the'  said  report,  in  bo  far 
"  as  regards  the  pursuer's  lands  of  Nether  Arrochar^  and 
"  interpone  their  decreet  and  authority  thereto,  and  decern 
"  conform  to  the  conclusions  of  the  libel  in  so  far  as  con- 
*'  corns  these  lands ;  Refuse  to  approve  the  said  report  in  so 
''  far  as  regards  the  pursuer's  lands  of  Upper  Arrochar  :  As- 
''  soilzie  the  defender  from  that  conclusion  of  the  libel, 
"  and  decern." 

The  teinds  of  Nether  Arrochar,      .        .         £6  13    4 
Teinds  of  Upper  Arrochar,    ...         22    6    5-^ 


According  to  the  sub-valuation,  £28  17     9tx 

But  the  minister  had  always  been  paid  £30.  lis.  2-^Td. 
As  the  above  decision,  in  regard  to  the  teinds  of 
Upper  Arrochar,  left  a  sufficient  fund  for  the  minister's 
augmentation,  taking  a  fifth  of  the  present  rental  of  those 
lands,  independently  altogether  of  the  teinds  of  Nether 
Arrochar,  the  respondent  did  not  seek  to  disturb  the  judg- 
ment on  this  last  point,  seeing  that  the  decision  made  the 
lands  liable  to  further  burden  of  augmentation  of  stipend. 
But  a  reclaiming  petition  was  presented  by  the  appellant, 
wherein  he  contended,  in  answer  to  the  objection,  asconocms 
the  sub>valuation  of  Upper  Arrochar,  regarding  the  minister 
not  being  present,  nor  cited  to  appear  ;  that  His  Majesty, 
the  arbitrator  to  whcm  had  been  submitted  the  settlement 
of  teinds,  had,  by  his  letter  to  the  sub-commissioners, 
directed  that  where  there  had  been  an  old  rental,  and  the 
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teinds  had  been  paid  conform  thereto,  these  **  old  rentals       ^'*^'^' 
"  should  stand  for  a  yaluation  where  the  parties  consent,  or  ' 

..    J  X  -x     «  J  xl  -^  .  •  FERC080K 

"  do  not  oppose  it ;    and,  consequently,  it  was  not  mcum-  «. 

bent  on  him  to  show,  nor  necessary  for  the  record  of  the  cili-bspus. 
Bub- valuation  to  set  forth,  that  the  minister  was  present,  in 
order  to  found  a  conclusion  that  he  did  not  object,  as  in 
this  public  act  he  must  be  presumed  to  know;  and  the  na- 
tural inference  from  his  not  being  present  was,  that  he  had 
no  ground  to  oppose  the  yaluation.  And  though  the  report 
of  the  sub-valuation  did  not  mention  that  the  minister  was 
present,  it  did  not  therefore  follow  that  he  was  not  lawfully 
cited  to  appear.  The  legal  presumption  rather  was,  omnia 
rite.et  solemniter  acta^  especially  as  to  him,  who  was  an 
essential  party  to  be  called;  and,  at  the  distance  of  160  years, 
it  was  reasonable  to  presume  that  he  was  so  called,  in  order 
to  make  the  proceedings  effectual  against  him. 

Besides,  there  was  prima  Jade  evidence  that  the  minister 
knew  well  of  the  proceedings  and  diets  as  to  Upper  Arro- 
char,  because  it  appears  from  the  report,  in  regard  to  the 
Nether  Arrochar  teinds,  which  was  going  on  at  the  same 
time  with  Upper  Arrochar,  that  the  minister  was  present  at 
various  parts  of  the  proceedings.      He  could  not  attend 
the  one  without  being  apprised  of  the  diets  in  regard  to  the 
other.     If  he  attended  to  the  one,  in  which  his  interest  was 
infinitely  of  lesser  magnitude,  the  presumption  is,  that  he 
was  present  and  attended  to  the  other.     The  respondent 
answered :  That  it  was  true,  that  his  Majesty  had  ordered 
that  the  old  rentals  should  stand  as  the  valuation,  where  the 
parties  consent,  or  do  not  oppose ;  but  this  only  applied 
where  parties  having  interest  either  appear,  or  are  lawfully 
cited  to  appear ;  but  here  the  minister  did  not  appear,  nor 
was  cited  to  appear,  of  which  the  record  it«elf  bore  evidence, 
because  thereportof  thesub-valuatorsdoes  not  mention  either 
the  one  or  the  other.     He  cannot  therefore  be  held  as  not 
opposing  what  he  was  entirely  ignorant  of:  Had  he  been 
cited  to  appear,  or  had  he  appeared,  the  argument  deduced 
from  his  not  opposing  the  valuation  would  have  had  consi- 
derable force ;  but  when,  ex  facie  of  the  record,  the  minister 
was  neither  present  nor  cited,  no  such  conclusion  or  conse- 
quence can  follow.    Nor  is  the  reasoning  in  regard  to  the 
fiub-valuation  of  the  lands  of  Nether  Arrochar,  which  took 
place  at  the  same  time,  and  at  some  of  which  he  was  pre* 
sent,  more  conclusive,  becauEC  the  proceedings  in  these  two 
cases  were  totally  different.     The  properties  at  that  time, 
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1797.       belonged  to  different  parties,  which  necessitated  in  each  a 
separate  procedure.    The  Court,  of  this  date,  adhered. 


FERGUSON  Thereafter  the  process  of  angmentation  was  resumed,  and 
aiLLEspiB.  the  minister  was  allocated  a  stipend  of  twelve  bolls  of  meal, 
Feb.  4,  1793.  and  £1000  Scots  (ie.)  £83.  6s.  8d.),  with  £5  for  commu- 
nion  elements. 

An  appeal  was  then  brought  to  the  House  of  Lords 
against  the  above  interlocutors,  in  so  far  as  concerns  the 
lands  of  Upper  Arrochar,  and  a  cross  appeal  by  the  respond- 
ent in  regard  to  Nether  Arrochar. 

Pleaded  for  the  Appellant. — The  appellant's  predecessor 
in  those  lands,  obtained,  so  long  back  as  160  years  ago,  ac* 
cording  to  the  usual  forms  and  act  of  Parliament  observed 
in  such  cases,  a  valuation  of  his  lands  by  the  sub-commis- 
sioners appointed  for  that  purpose.  The  commissioners,  as 
directed  by  the  letter  from  King  Charles  the  First,  having 
declared  the  old  rentals  to  stand  for  a  valuation,  the  titular 
consenting,  and  the  minister,  the  only  other  person  inter- 
ested, not  opposing,  that  valuation  took  effect  accordingly, 
and  has  stood  unimpeached  for  nearly  two  centuries;  for 
the  Court  of  Teinds  having,  in  the  present  action,  repelled 
the  objection,  founded  on  an  alleged  dereliction,  did  thereby 
virtually  find  and  declare  that  the  sub-valuation  had  been 
the  rule  of  payment  downwards  from  the  date  of  the  valua- 
tion. Accordingly,  no  augmentation  has  been  made  to  the 
minister  ever  since ;  and  an  application  made  by  the  minis- 
ter in  1767  was  dismissed,  the  Court  being  of  opinion,  that 
as  the  Teinds  were  valued  and  exhausted,  they  had  no 
power  to  give  an  augmentation  in  such  circumstances.  On 
this  distinct  understanding,  namely,  that  the  teinds  were 
valued  and  exhausted,  and  the  lands  not  liable  to  be  further 
burdened  with  augmentation  of  stipend,  the  appellant  had 
purchased  these  lands,  paid  a  price  upwards  of  £8000  above 
tho  proved  value,  and  it  is  but  reasonable  and  just  to  expect 
that  this  sub-valuation  ought  not  to  be  set  aside  on  light  or 
critical  objections  in  point  of  form.  But  if  the  objection  is 
of  any  force  at  all,  it  can  only  be  upon  the  ground  that  the 
minister  was  not  called  as  a  party  to  the  valuation  by  the 
sub-commissioners,  or  that  he  had  no  notice  of  the  proceed- 
ings, and  no  opportunity  of  appearing  for  his  interest ;  and 
that  by  his  not  appearing,  his  interest  has  been  hurt  by  col- 
lusion between  the  heritor  and  the  titular.  Both  the  pre- 
tumptiojurie  and  presumptio  hominis  are  against  those  snp^ 
positions,  as  the  lands  of  Nether  Arrochar  and  Upper  Arro- 


1797. 


GILLE8PIB. 
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char  stood  precisely  in  the  same  situation — their  valaation 
was  going  on  at  one  and  the  same  time ;  and  it  is  in  evi- 
dence that  the  minister  made  several  appearances  in  the    fbrouson 
valuation  of  Nether  Arrochar,  and  consented  as  to  these,         ^' 
that  the  ^*  auld  rental  of  the  teinds"  should  stand  as  for- 
merly.    The  presumption  therefore  was,  that  the  minister 
was  cited  to  the  valuation  of  the  Upper  Arrochar,  or  that 
he  had  appeared :   And  it  would  be  extremely  hard  to  re- 
quire, at  the  distance  of  160  years,  the  eyidence  of  a  regular 
and  formal  citation,  when  it  is  so  established  a  rule  of  Court, 
that  the  grounds  and  warrants  of  decrees  cannot  be  de- 
manded after  a  period  of  twenty  years  from  their  date.     A 
less  rigid  rule  ought  here  to  be  adopted.    Both  these  sub- 
valuations  had  already,  in  point  of  fact,  been  approved  by 
a  decree  of  approbation  of  1769 ;  and  it  was  only  in  conse- 
quence of  the  mistake  therein  that  the  present  process  was 
resorted  to  ;  and  also  in  order  to  have  the  improper  deletion  of 
the  words,  '*  of  the  teinds,"  in  one  of  the  sub- valuations  re- 
stored.    In  that  former  process  of  approbation,  the  present 
objections  were  equally  competent  that  are  now  urged  by 
the  minister,  but  they  were  not  stated :  As  to  the  cross  ap- 
peal, had  the  valuation  been  of  the  stock  and  teind  jointly, 
and  not  of  the  teind  only,  it  would  have  been  so  expressed : 
but  the  business  of  the  sub-commissioners  was  to  report  as 
to  the  value  of  the  teind,  and  of  course  the  400  merks  must 
be  taken  as  the  tithe  only;  and  the  deletion  of  the  words 
must  have  happened  by  mistake  or  accident.    As  to  derelic- 
tion, there  are  no  grounds  for  sustaining  this  plea — a  plea 
that  carries  with  it  such  heavy  consequences  is  never  to  be 
presumed.    That  the  fanciful  distinction  of  a  dereliction 
from  payment,  partly  of  money  and  partly  of  corn,  instead 
of  corn  generally,  does  not  apply.    If  one  sort  of  grain  had 
been  substituted  for  another,  there  might  have  been  a  change 
in  the  species  of  the  payment,  but  not  where  money  has  been 
paid  in  place  of  grain ;  and  dereliction  was  not  to  be  pre- 
sumed where  the  difference  in  amount  was  so  small,  proba- 
bly arising  in  converting  the  grain  into  money,  or  from  pure 
favour  shown  to  the  minister.    The  sub- valuations  being  nei- 
ther irregular,  nor  without  proof,  ought  to  be  sustained. 

Pleaded  for  the  Respondent, — In  a  process  of  sub- valua- 
tion before  the  sub-commissioners,  it  was  necessary  that  all 
parties  interested  in  the  teinds  should  be  present,  or  should 
be  lawfully  cited  to  attend.  And  it  cannot  be  alleged  or 
pretended  that  the  minister  was  present,  although  in  this 
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1797.       case  he  had  the  most  important  interest  in  the  proceeding?, 

being  both  titular  of  the  teinds  and  parish  minister,  because 

cuBTM,  c.  ^Y^^  reverse  is  presumable  from  the  evidence  of  the  record, 
caippBNDALE.  which  mentions  the  names  of  so  many  other  persons,  but 
makes  no  mention  whatever  of  the  minister,  and  thos  the 
proceedings  laboured  under  a  radical  and  fundamental 
defect.  On  the  cross-appeal :  On  the  point  of  dereliction. 
The  stipend  paid  the  minister  for  time  far  exceeding  the 
long  prescription  is  greater  thdn  the  amount  fixed  and  ascer- 
tained by  the  report  of  the  sub-commissioners  ;  and  as  it  is 
clearly  established  law  that  any  heritor  who,  sciens  et  pru- 
densy  pays  either  to  the  minister  or  titular  more  than  the 
amount  of  the  teind  as  fixed  by  the  sub-commissioDers,  he 
must  be  considered  as  having  abandoned  the  sub-valuation, 
and  lost  the  benefit  thereof  by  dereliction. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed, 
with  £150  costs  to  the  respondent  in  respect  of  the 
appeal :  And  it  is  farther  ordered  and  adjudged,  that 
the  cross-appeal  be  dismissed  this  House :  And  it  de- 
clared that  the  said  order  of  dismissal  of  the  said  cross- 
appeal  be  without  prejudice,  it  being  unnecessary  to 
enter  into  the  matter  of  the  same. 

For  Appellant. — Sir  John  Scott,  Wm.  Adam. 

For  Respondents. — Ro.  Dundas,  Sir    Wm.   Grants   John 

Anstruther^    Wm,  Robertson,   Arch.  Campbells 


[M.  2689.] 

Wm.  Curtis,  E.  Maitland,  and  John  New-  \ 
MAN,  (Assignees  under  Messrs.  Gibson  &  >- Appellants; 
Johnson's  bankruptcy,  London,  ) 

Edward  Chippendale,  Trustee  on  the  Se-  ^ 

questrated  Estate  of  Wm.  M^Alpine  &  r  ^^»pondent. 
Co.  Calico  Printers,  Scotland,  3 

House  of  Lords,  23d  February  1797. 

Compensation — Retention — Bill  Transactions — ^Foreign  Debt 
— Ranking. — Circumstances  in  which  held  (reyersing  the  judg- 
ment of  the  Court  of  Session),  that  bankrupts  in  England  were  en- 
titled to  rank  on  a  bankrupt  estate  in  Scotland,  without  the  latter 
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being  entitled  to  set  off  against  their  claim,  bills  of  the  bankrupts         1797. 
in  England  which  they  had  held^  but  which  they  had  indorsed  a- 


way  for  Talae,  not  being  now  holders  thereof,  and  the  proper  cubtis,  &c, 
holders  haying  ranked  on  the  bankrupts*  estate  in  England.  chippendale, 

M^Alpine  and  Co.  were  traders  in  Scotland.  Gibson  and 
Johnson  were  bankers  in  London.  Both  became  bankrupt,  and 
the  respondent  was  trustee  on  M'Alpine  &  Co.''s  estate ;  the 
appellants  being  official  assignees  under  the  bankruptcy  of 
Gibson  &  Johnson.  The  question  which  arose  was,  a  claim 
of  set  off  or  retention  made  by  M^Alpine  and  Co.  against  a 
claim  lodged  on  their  estate,  by  the  official  assignees  of 
Gibson  and  Johnson,  in  the  following  circumstances : — 

A  great  many  bills  drawn,  indorsed,  and  accepted  by 
M'Alpine  and  Go.  had,  in  the  common  course  of  dealing, 
been  indorsdd  to  Gibson  and  Johnson  by  Livesey,  Hargreave, 
and  Co.,  and  other  persons,  for  good  and  valuable  consider- 
ations paid  by  Gibson  and  Johnson :  On  the  other  hand, 
Gibson  and  Johnson  having  accepted  various  bills  of  ex- 
change in  the  course  of  their  dealings,  these  bills,  in  the 
course  of  circulation,  had  passed  into  the  hands  of  M^Alpine 
and  Co.,  who  again  indorsed  them  to  others,  receiving  a  full 
and  valuable  consideration ;  and  at  the  time  of  Gibson  and 
Johnson's  bankruptcy,  all  these  bills  had  a  variety  of  names 
upon  them  as  indorsers. 

The  objection  by  the  respondent,  trustee  on  M'Alpine 
&  Co.'s  estate,  was  as  follows  : — '*  Gibson  and  Johnson  hav- 
ing claimed  to  be  ranked  for  the  sum  of  £25,801.  48.  lOd. 
as  the  amount  of  thirty-six  bills  drawn  by  the  bankrupts 
(M^AIpine  &  Co.),  upon  various  persons,  and  indorsed  to  the 
claimants."  To  this  large  claim,  this  general  objection  is 
stated,  *^  That  the  bankrupts  held  bills  to  the  amount  of 
£22,513.  14s.  5d.  accepted  by  Messrs.  Gibson  and  John- 
son, which  the  bankrupts  indorsed  away  to  different  persons. 
These  bills  not  being  retired  by  Messrs.  Gibson  and  John- 
son the  acceptors,  were  duly  protested  against  them  for  not 
payment,  and  against  the  bankrupts  and  the  other  indorsers 
for  recourse  and  payment,  and  are  accordingly  now  claimed, 
and  ranked  on  the  estate  of  Wm.  M'Alpine  and  Co.  The 
claimants  therefore  can  only  rank  for  the  balance,  amount- 
ting  to  £3257.  lis.  5d.,  after  setting  off  the  amount  due  to 
M'Alpine  &  Co." 

The  Lord  Ordinary,  of  this  date,  sustained  the  objection,  Nov.  26,1790. 
in  respect  of  no  answers ;  but  the  assignees  of  Gibson  and 
Johnson  afterwards  appearing,  and  being  heard,  the  Lord 
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1797.      Ordinarj  adhered  to  his  former  interlocutor.     On  another 


representation,  he  took  the  case  to  report  to  the  Court,  who 
^l     '    found  the  plea  of  retention  well  founded ;  and,  on  reclaim- 
cHippBNDALB.  ioff  potition.  they  adhered.* 

May  12,  1791.      ^  ^ '[ 

Dec.  13,1793.   

Dec.  1,1794.  *  Opinions  of  the  Judges : — 

Dec.  9,  1794.  ^ 

Lord  President  Campbell. — "  I  first  consider  the  case  upon 

the  principles  of  the  law  of  Scotland,  and  the  rules  of  ranking 
founded  on  common  law  and  reason,  independent  of  any  peculiari- 
ties with  respect  to  compensation  in  the  law  of  England. 

2d.  I  examine  whether  there  are  any  such  peculiarities,  and  what 
effect  these  ought  to  hare  on  the  question. 

1st.  Point. — Suppose  A  as  principal,  and  B  as  cautioner,  owe 
£100  to  C,  and  A  hecomes  bankrupt,  C  claims  upon  his  estate,  is 
ranked  for  the  whole  debt,  and  recovers  ten  shillings  in  the  pound, 
t.  e.  £50.  He  then  recovers  the  other  £i>0  from  B ;  6m  B  be  ad- 
mitted as  a  claimant  also  upon  A's  estate  either  for  £100  or  for  £50  ? 
B  has  paid  ex  mandato  for  A  £50,  and  to  that  extent  (not  to  the 
extent  of  £100)  he  seems  to  have  a  just  demand  against  A,  and 
would  certainly,  if  A  were  solvent,  recover  his  payment ;  but  the 
other  creditors  of  A  have  an  interest  and  title  to  object  to  any 
further  claim  upon  his  bankrupt  funds  for  this  debt,  the  same  having 
already  got  its  due  proportion  of  these  funds.  If  A  shall  afterwards 
acquire  any  funds,  these  may  be  liable,  but  not  the  bankrupt  funds, 
which  have  already  been  claimed  upon  ;  for  it  is  enough  that  each 
debt  is  ranked  for  twenty  shillings  in  the  pound.  The  same  debt 
cannot  be  ranked  for  thirty  shillings  or  forty  shilHngs^  whether  in 
name  of  one  creditor,  or  two  or  more  jointly  or  successively  ;  so  it 
was  laid  dovm  as  clear  law  in  the  case  of  Sir  John  Anstruther,  27th 
May  and  17th  June  1790,  which  was  supposed  to  be  in  a  different 
situation. 

^  The  principal  and  the  cautioner  may,  either  jointly  or  separately, 
claim  that  the  debt  in  question  shall  be  ranked  for  its  full  amount 
to  the  effect  of  drawing  the  dividend  belonging,  in  proportion  with 
other  creditors,  but  they  cannot,  in  justice  to  the  other  creditors,  in 
any  form  or  shape  whatever  do  more. 

"  This  principle  applies  equally,  or  rather  a  fortiori,  to  the  case 
of  indorsed  bills ;  the  indorsers  being  in  a  situation  even  less  favour- 
able than  cautioners  ;  for,  after  having  parted  with  the  bill  by  in- 
dorsation, they  quit  all  hold  of  it  for  a  time,  and  have  no  claim  of 
relief  against  prior  indorsers,  drawer  or  acceptor,  upon  the  contin- 
gency of  the  bill  returning  back  upon  them.  No  such  action  of  relief, 
it  is  presumed,  was  ever  attempted,  as  it  is  not  founded  in  the 
nature  of  a  bill :  for  the  indorsation  of  a  bill  is  not  of  the  nature  of 
a  cautionary  obligation.  None  of  the  rules  with  respect  to  caution- 
ary, such  as  the  benefit  of  discussion,  septennial  prescription,  &c. 
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Against    theso    interlocutors    the    present  appeal   was       1797. 
brought. 


Pleaded  by  the  Appellants. — The  plea  of  set  off  or  reten-  curt  is,  &c. 
tion  does  not  here  apply.    The  two  estates  do  not  stand  incmppKHDALE. 


apply  to  it.  Each  indorsation  is  considered  as  a  new  draft  or  order, 
which  subjects  the  indorser  as  drawer,  if  the  bill  happens  to  be  dis* 
honoured.  But  the  law  does  not  presume  any  such  case  un- 
til it  really  happens ;  and  he  is  liable^  not  as  cautioner  but  as  pxinci- 
pal,  to  pay  his  draft  When  the  bill  does  come  back  upon  him,  and 
when  he  pays  it,  either  in  whole  or  in  part,  he  becomes  the  holder 
of  that  bill ;  and  he  may  carry  his  claim  backward  to  those  who  are 
liable  to  him.  But  the  bill,  as  one  entire  debt,  whether  in  the 
hands  of  one  holder  or  another,  or  claimed  upon  by  many  holders, 
against  the  bankrupt  estate  of  that  person  ultimately  liable,  can  only 
be  made  the  subject  of  one  entire  claim,  and  can  only  draw  a  divi* 
dend  along  with  other  creditors  of  the  bankrupt  according  to  that 
claim ;  for  although  there  may  be  different  persons  concerned,  yet  the 
debt  can  only  be  ranked  to  one  or  all  of  them  for  twenty  shillings  in 
the  pound,  not  for  thirty  shillings  or  forty  shillings. 

^  To  illustrate  this  still  more,  suppose  C,  the  holder  of  the  bill, 
claims  upon  the  bankrupt  estate  of  A,  the  acceptor,  for  £100,  and 
out  of  that  estate  draws  ten  shillings  in  the  pound,  t.  e.  £50,  he  also 
claims  upon  the  bankrupt  estate  of  B,  the  drawer  and  endorser,  and 
receires  five  shillings  in  the  pound,  t.  e,  £25,  Can  B,  or  the  trustee 
for  his  creditors,  say,  I  must  now  also  rank  upon  A's  estate,  in  order 
that  I  may  get  this  £25,  for  which  I  am  just  creditor  to  him,  as 
haying  paid  this  part  of  the  bill  for  him.  If  B  is  entitled  to  draw 
any  thing  at  all  .out  of  A's  estate,  whether  the  diridend  be  more  or 
less,  he  ought  instantly  to  yield  it  up  to  C,  because  it  is  to  him  that 
every  thing  that  can  be  recoTered  is  due,  until  he  is  fiilly  paid.  But 
this  would  substantially  resolre  into  a  preference  in  favour  of  C, 
over  all  the  other  creditors  of  A,  and  would  result  in  his  obtaining 
perhaps  fifteen  shillings  in  the  pound  out  of  that  estate,  when  other 
creditors  who  are  pari  passu  with  him,  receive  only  ten  shillings  in 
the  pound. 

^'  These  principles  appear  obvious  enough  in  a  case  of  direct 
claim  of  ranking  being  made  by  two  different  persons,  interested  as 
creditors  in  the  same  debt.  But  the  question  is,  whether  the  same 
objection  occurs,  where  one  of  them  has  no  occasion  to  make  any 
claim  at  all,  or  at  least  delays  it  till  a  claim  b  made  ex  alia  causOj 
in  order  that  he  may  then  have  an  opportunity  of  pleading  compen- 
sation? 

*'  If  this  counter  claim  cannot  be  made  directly  for  the  purpose  of 
ranking  upon  the  estate  of  a  debtor,  which  has  been  once  claimed 


644  CASES  0^  APPEAL  FROM  SCOTLAND. 

^"^<^'       the  relation  of  debtor  and  creditor  to  each  other.     Had 


M'Alpine  and  Co.  still  been  possessed  of  the  bill^«  then  re- 

CURTIS     &C 

V.  '     '  tention,   and   compensation    would  have    been    pleadable 
cBippKNDALE.  {jj  thom  against  Gibson  and  Johnson's  claim.    But,  by  in- 


upon  for  the  same  debt,  can  it  be  made  iodirectlj,  bj  stating  it  in 
the  way  of  compensation  or  retention  ?  The  objection  to  such  a 
course  is,  that^  in  order  to  make  way  for  compensation  or  retention, 
the  ground  of  the  counter  claim  must  be  produced,  and  sustained  as 
a  good  demand  against  the  estate  of  the  original  claimant ;  and  if  it 
cannot  be  sustained  as  a  good  claim,  neither  can  it  as  a  ground  of 
compensation  or  retention,  e,  g.  if  it  shall  happen  to  be  prescribed. 

"  The  case  here  seems  to  be  the  same  ;  for  the  holders  of  the  bills 
haying  already  claimed,  and  their  claim  having  been  sustained  upon 
the  estate  of  the  acceptor,  for  the  whole  contents  of  these  bills,  tbey 
cannot  be  claimed  on  a  second  time  by  M'AIpine  the  indorser,  ergo 
there  are  not  termini  kabiles  for  setting  them  off  by  compensation 
or  retention,  for  a  bad  debt  cannot  be  set  off  against  a  good  one. 

'^  Besides,  if  M' Alpine's  trustee  could  make  his  counter  claim  ef* 
fectual  in  this  manner,  out  of  the  bankrupt  effects  of  Gibson  and 
Johnson,  he  would  be  obliged  to  yield  up  the  advantage  thereby 
acquired  to  the  holders  of  the  bills,  to  whom  M^Alpine  has  only  paid 
a  small  dividend.  Compensation  or  retention  operates  as  a  prefer* 
able  security,  and  this  preference  he  must  communicate  to  the  party 
to  whom  he  himself  is  bound,  and  at  whose  expense  he  is  pleading  it. 

"  The  debt  which  M' Alpine  owes  to  Gibson  and  Johnson  mdces 
a  part  of  the  bankrupt  estate  of  the  latter,  and  if  detained,  the  cre- 
ditors of  Gibson  and  Johnson  will  so  far  be  deprived  of  their  pay* 
raent,  and  therefore  M*AIpine  makes  this  claim  to  the  prejudice  of 
the  bill  holders  to  whom  he  is  bound. 

2nd.  Point. — Suppose  these  principles  were  inadmissible  by  the 
law  of  Scotland,  yet  if  they  are  founded  in  the  law  of  England, 
which  would  seem  to  be  the  case,  it  is  next  to  be  considered,  whether 
we  ought  not  in  this  case  to  decide  according  to  the  laws  of  England  ; 
as  the  question  truly  resolves  into  this,  whether  we  ought  to  admit 
a  plea  of  compensation  against  the  assignees  of  Gibson  and  Johnson, 
suing  for  recovery  of  their  debtors*  estate  here,  or,  ip  other  words, 
whether  a  counter  claim  against  that  estate,  which  would  not  be 
admitted  in  England,  can  be  set  up  here  ? 

"  The  principles  of  reconvention  must  be  attended  to  in  this 
question,  Gibson  and  Johnson  being  an  English  house,  the  assignees 
under  their  bankruptcy  must  be  permitted  to  recover  their  effects 
here,  in  order  to  divide  them  in  England,  according  to  the  rule  laid 
down  in  the  cases  of  Thomson  and  Taler,  Sec ;  and  although,  in 
making  that  recovery  effectual,  they  must  be  regulated  by  the  lav  of 
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dorsiog  them  awaj  for  value  long  before  the  bankruptcy  of       1797. 
Gibson  and  Johnson,  they  thereby  transferred  their  right  to 


the  holders,  who  are  entitled  to  rank,  and  who  have  accord-  cubtis,  &c. 
ingly  ranked  on  Gibson  and  Johnson's  estate.     It  is  a  mis- ^hippendalb. 


Scotland,  and  most  give  way  to  the  legal  diligence  of  this  country, 
the  present  quesdon  is  of  a  different  nature,  for  it  goes  to  the  validi- 
ty of  their  claim,  or  rather  to  the  constitution  of  a  counter  claim 
against  them,  which  is  supposed  to  be  founded  in  a  rule  of  the  law 
of  Scotland,  but  not  in  any  rule  of  the  law  of  England,  which  is  the 
Jorum  of  the  party  against  whom  this  counter  claim  is  pleaded,  and 
which  alone  ought  to  be  regarded.  See  Huber,  B.  I.  tit.  3,  §  7* 
lib.  II.  tit  2,  §  2,  &c.    Voet,  lib.  5,  tit.  1,  §  7.  8,  &c. 

''  It  is  an  important  and  very  general  question,  whether  being  so 
reached  by  the  jurisdiction  of  this  court,  so  as  to  make  way  for  a 
dmm  of  debt  against  the  bankrupt  estate  under  their  management, 
the  adverse  party  is  entitled  to  set  up  a  plea  of  compensation  and 
retention,  however  well  founded  in  the  law  of  Scotland,  if  it  has  no 
foundation  at  all  in  the  law  of  England,  to  which  last  country  the 
estate  now  claimed  on  belongs. 

^  M' Alpine's  trustee  is  undoubtedly  entitled  to  meet  the  action 
these  assignees  have  brought,  by  any  good  claim  which  M'Alpine 
may  have  against  the  estate  of  Gibson  and  Johnson,  t.  e,  any  claim 
which  can  in  law  be  made  effectual  against  that  estate ;  but  the  ques- 
tion is,  whether  they  can  meet  it  by  a  claim  which  is  not  good  in  law, 
and  could  not  be  made  the  subject  of  a  direct  demand  against  the 
assignees  of  Gibson  and  Johnson. — ^This  does  not  go  to  the  mere 
matter  of  forum,  but  to  the  nature  of  the  debt,  and  the  validity  of  the 
clidm ;  for  it  is  admitted  that  Gibson  and  Johnson  were  liable  in  re- 
course upon  these  bills  to  M^  Alpine;  but  if  it  can  be  said  that  the  de- 
mand of  recourse,  so  fiar  as  it  lay  against  the  estate  of  Gibson  and  John- 
son, is  already  satisfied,  and  that  no  further  claim  is  admissible  by  the 
law  of  the  country  where  the  claim  fell  to  be  made,  and  where  satis- 
faction was  due,  can  the  claim,  by  any  circuitous  mode  of  procedure 
elsewhere,  be  revived  an^d  set  up  again  in  the  manner  which  is  here 
contended  ? 

*<  The  distinctions  laid  down  in  the  case  of  Watson  v.  Renton,  2l8t 
Jan.  1792,  (Mor.  4582)  appear  to  be  founded  in  just  principles.  It  is 
a  mere  accident  that  this  demand  against  the  estate  of  Gibson  and 
Johnson  comes  to  be  made  here  in  the  way  of  exception.  It  is  by 
accident  that  any  part  of  the  bankrupt  estate  of  Gibson  and  Johnson 
(namelj  the  money  due  by  M' Alpine)  happens  to  be  in  Scotland  ; 
for  England  is  the  place  of  their  residence  and  trade.  It  is  not 
stated  that  Scotland  was  the  locus  solutionis  with  respect  to  these 
claims  which  M*  Alpine  had  against  Gibson  and  Johnston.    England 
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1797.      take,  therefore,  to  hold  that  their  right  to  compensation  is 
upon  the  bills  themselves,  and  therefore  in  existence  before 


cuETis,  &c.   ^i^Q  bankruptcy  of  Gibson  and  Johnson,  because  at  that  time 
cHippBNOALB.  thoj  wcro  not  the  holders  of  these  bills.     They  are  not  notv 


therefore  was  the  locus  solutionis  as  well  as  locus  contractus,  with 
respect  to  those  bills  so  accepted  and  issued  by  Gibson  and  Johnson  ; 
and  the  nature  and  the  extent  of  the  obligation  ought  to  be  regulat- 
ed by  the  law  of  England,  and  not  by  the  law  of  Scotland,  if  there 
be  a  difference  betwixt  these  two  laws. 

"  Suppose  the  debt  which  is  the  subject  of  the  counter  daim, 
were  cut  off  by  prescription,  or  by  some  short  limitation  of  the  law 
of  EIngland,  while  the  other  debt  is  entire  by  the  law  of  Scotland,  and 
no  such  short  limitation  takes  place  here,  it  is  thought  that  the  limi- 
tation of  the  law  of  England  would  be  pleadable  against  the  counter 
claim.  In  the  same  way,  if  by  some  municipal  rule  the  counter 
claim  is  good  in  England,  while  it  is  contrary  to  the  law  in  Scotland, 
it  is  thought  we  must  sustain  it,  when  set  up  here  against  an  Eng- 
lish estate.  What  is  said  about  the  law  merchant  and  jus  gentium^ 
&C'  is  also  misapplied  to  this  branch  of  the  argument. 

^^  A  position  is  laid  down,  that  if  all  parties  were  solvent,  M'AI. 
pine  would  be  entitled  to  say,  ^'  I  won't  pay  you  my  acceptances  till 
you  reliere  me  of  yours,  which  I  hare  indorsed  away;  and  then  it  is 
said,  insolrency  can  make  no  difference.  Bat,  Ist.  Such  a  defence 
against  payment  of  an  accepted  bill,  it  is  believed,  would  not  be 
listened  to  without  producing  the  counter  acceptances  themselves, 
even  in  a  case  of  solvency.  2nd.  One  half  of  the  fact  is  here  kept 
out  of  view,  viz.  that  the  bills  which  are  the  subject  of  the  counter 
claim  have  actually  been  claimed  upon,  and  drawn  its  dividend,  and 
is  now  claiming  to  be  ranked  a  second  time.  It  is  said  that  the 
inequality  or  the  preference  arising  from  compensation  is  legal  and 
fair,  and  certainly  it  is  so,  and  indeed  is  at  bottom  no  inequality  at 
ail,  in  those  cases  where  it  applies.  But  what  is  the  case  here  ? 
The  demand  is  carried  much  further.  The  two  original  parties, 
Gibson  and  M'Alpine  exchanged  their  acceptances  to  the  extent,  we 
shall  say,  of  £20,000  each.  If  each  party  still  had  these  bills  in  his 
own  hands,  they  would  be  set  off  against  one  another,  and  there 
would  be  no  loss  arising  from  the  transaction  either  to  the  one  estate 
or  to  the  other.  But  M*Alpine  has  indorsed  away  Gibson  s  bills, 
and  the  indorser  has  already  claimed  upon  Gibson's  estate,  and  drawn 
five  shillings  in  the  pound,  t.  e.  £5000  out  of  it.  Now,  in  what  sitn* 
ation  does  Gibson  stand.  He  has  not  a  farthing  in  his  pocket  arisiiig 
from  M'Alpine's  acceptances,  and  when  he  produces  them,  in  order 
to  rank  upon  M' Alpine's  estate,  he  is  met  with  a  plea  of  compensa. 
tion  to  the  extent  of  the  whole  of  Gibson's  acceptances,  t.  e.  that 
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the  holders  of  them.    The  real  holders  have  actually  proved        1797, 
them  onder  Gibson  and  Johnson's  commission  as  acceptors. 


The  same  bills  cannot  be  proved  twice  over,  and  receive  a  caBns,  &c. 
double  dividend.  The  contract  of  the  acceptor  is  single ;  chippwIdalb. 
and  although  the  benefit  of  it  may  be  transferred  from  hand 
to  hand,  yet  it  cannot  be  split  so  as  to  remain  entire  both  in 
the  indorser  and  indorsee  at  one  and  the  same  time.  He  is 
bound  to  pay  the  bills  only  once,  and  to  one  person ;  and  if 
M^Alpine  and  Co.'s  claim  be  considered  as  a  claim  upon  the 
bills,  it  is  evident  that  Gibson  and  Johnson's  estate  would, 
if  it  were  sustained,  pay  that  twice  over.  The  question  al- 
ways must  be,  in  the  distribution  of  a  bankrupt's  estate,  were 
M'Alpine  and  Co.  creditors  of  Gibson  and  Johnson  at  the 
time  of  the  latter's  bankruptcy  ?  because  the  right  of  parties, 
as  at  the  date  of  that  bankruptcy,  must  govern  the  distribu- 
tion of  the  estate.  Now  it  is  clear  that,  before  this  event, 
M'Alpine  and  Co.  had  indorsed  away  these  bills,  and  there- 
by ceased  to  be  holders.  They  admit  this,  but  maintain 
that,  as  indorsers,  they  are  to  be  viewed  as  cautioners,  and 

thing  at  all  is  to  be  paid.  The  result  of  this  is,  that  Gibson  and  John- 
son's estate  just  loses  £5000  upon  the  transaction,  and  M' Alpine's 
estate  has  gained  £17)^00,  partly  at  the  expense  of  GKbson  and  John- 
son, and  partly  at  the  expense  of  an  onerous  indorsee.  There  is 
surely  no  equity  here,  and  it  is  plain  that  M' Alpine  is  demanding 
what  is  already  in  his  pocket  (at  least  must  be  presumed  to  be  so). 
He  is  not  contending  for  indemnification,  but  is  in  lucro  capiandoJ' 

Lord  Justice  Clbrk. — *'  The  question  must  be  determined  on 
the  common  law  of  Scotland.  It  is  not  a  question  of  ranking,  but 
of  compensation.  If  I  have  a  pledge,  I  am  entitled  to  retain  it  for 
the  claim  of  debt  due  to  me,  although  part  of  my  debt  has  been  re- 
covered. Although  my  estate  has  paid  all  that  it  could  pay,  I  am  ' 
still  personably  liable,  and  so  also  is  any  estate  I  may  subsequently 
acquire." 

Lord  Henderland. — "  I  doubt  if  retention  can  be  carried  so  far 
as  the  present  plea  of  compensation.  If  these  bills  have  already  been 
ranked  on  M^ Alpine  and  Co^s,  (Gibson  and  Johnson's  ?)  estate,  they 
cannot  be  ranked  and  draw  any  further.  Therefore  no  room  for 
pleading  retention  on  them." 

Lord  Eskgrovb. — ^*  I  am  clear  for  adhering  to  the  former  judg- 

xnent." 

Lord  Swinton.— >''  What  he  draws  by  compensation,  he  does  not 
draw  from  the  estate.    I  am  therefore  for  adhering." 

The  Lords  adhered. 

Tide  President  Campbell's  Session  Papers,  vol.  Ixxv. 
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1797.       BO  entitled  to  all  the  remedies  which  the  law  affords  to  a 
—    cautioner.     Tet  this,  the  foundation  of  their  whole  case. 


ciTRTis,  &c.  £j^-jg  because  indorsers  of  bills  are  not  mere  cautioners  bat 
CHIPPENDALE,  principals.  Indorsers  receive  the  value  of  the  bill  from  the 
indorsee,  and,  on  doing  so,  sell  it  absolutely  to  him.  Their 
right  cannot  again  revive,  unless  thej  pay  the  bill,  and 
thereby  become  again  the  holders,  and  they  and  the  accep- 
tors are  mere  strangers  to  each  other.  Besides,  this  being 
an  English  debt,  arising  out  of  an  English  transaction,  and 
due  to  an  English  insolvent  estate,  must  be  governed  by  the 
English  law.  In  England,  if  the  surety  or  cautioner  has  not 
paid,  he  has  no  claim ;  the  bankrupt  law  there  destroys 
these  remedies,  and  it  is  submitted  that  it  is  according  to 
that  law  that  the  case  ought  to'  be  decided. 

Pleaded  for  the  Respondent. — The  present  question  oc- 
curs in  a  Scotch  court  of  law,  and  regards  the  claim  of  cre- 
ditors in  a  bankrupt  estate  in  manibus  of  that  Court,  and 
must  be  determined  by  the  law  of  Scotland ;  and  cannot  bo 
.influenced  by  the  law  of  England  on  the  subject.   Aithongh 
in  questions  of  a  mercantile  nature,  it  is  competent  and  fit- 
ting to  resort  to  that  law  for  illustration  and  authority,   yet 
this  can  only  take  place  in  questions  in  regard  to  the  consti- 
tution, transmission,  or  extinction  of  debts  due  by  mercantile 
documents ;  but  can  have  no  place  in  questions  regarding  tho 
execution  against  the  person  or  effects  of  a  debtor.    These 
must  always  be  regulated  by  the  law  of  the  country  where 
such  execution  is  sued  out,  and  consequently,  if  by  this  latter 
law,  it  can  be  shown  that  there  is  room  for  pleading  compen- 
sation or  retention,  full  effect  will  be  given  to  the  plea.    And 
whatever  may  be  the  case  with  compensation  which  may 
require  that  the  debt  should  be  presently  due  to  the  party. 
and  the  documents  thereof  in  his  hand  ;  the  case  is  totally 
different  with  retention,  which  is  a  defence  that  must  meet 
every  claim  of  debt.    Accordingly,  on  this  subject  the  au- 
thorities in  the  law  of  Scotland  are  clear  beyond  a  doubt. 
A  claim  may  be  made  back  upon  these  bills  against  M' Alpine 
and  Co.,  who,  on  the  acceptor's  failure,  are  undoubtedly 
liable,  and  the  law  of  Scotland  allows  retention  to  be  plead* 
cd,  whether  the  debt  bo  already  due,  or  one  that  has  not  yet 
fallen  due,  on  a  future  debt,  a  contingent  debt,  or  an  oUi. 
gation  of  relief  upon  whatever  ground  arising,  and,  conse- 
quently, by  the  law  of  Scotland,  M' Alpine  and  Co.  are  en- 
titled to  the  compensation  or  retention  they  claim. 

After  hearing  counsel;  it  was 
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Ordered  and  adjudged  that  the  interlocntoro  be  reversed.        ^'^^'^- 
And  it  is  farther  ordered  and  adjudged,  that  the  said 
cause  be  remitted  back  to  the  Court  of  Session  in  Scot-         „. 

land  to  rank  the  appellants,  pursuant  to  their  claim,  to  Mackenzie, 
the  amount  of  £25,081.  4s.  lOd.,  and  to  proceed  farther         ^^' 
in  the  cause  according  to  justice. 

For  Appellants,  Sir  J.  Scott^  J.  Anstruther, 
For  Respondent,  J.  Mitfoi'd,  W.  Grant 


[M.  2325.] 

James  Earl  of  Fife,  •   .  .  Appellant ; 

Mrs.  Mackenzie  and  Elizabeth  Frazer,       Respondents, 

{Et  €  contra,) 
House  of  Lords,  6th  March  1797. 

Clause — ^Exbcutrt — Rents — Destination. — A  clause  conveying 
all  moyeable  goodsy  gear^  and  effects^  belongbg  to  the  party  at 
death,  held  not  to  cany  debts  and  sums  of  money,  bank  notes,  &c., 
but  only  ipsa  corpora. 

In  1768  Mr.  Udny,  who  possessed  considerable  landed 
estate,  married  Mrs.  Margaret  Duff,  a  widow,  and  took  the 
name  of  Mr.  Udny  Duff.  A  few  months  afterwards  a  post- 
nuptial  contract  was  entered  into  between  them,  whereby 
Mr.  Udny  Duff,  on  his  part,  ^*  assigns  and  dispones  to  and 
in  favour  of  the  said  Mrs.  Margaret  Duff,  in  case  she  shall 
happen  to  survive  him,  and  to  her  heirs,  executors,  and  as- 
signeeSf  the  whole  moveable  goods,  gear,  and  effects, 
"  which  shall  belong  to  him  at  the  time  of  his  death,  includ- 
"  ing  heirship  moveables,  household  furniture,  outsight  and 
"  insight  plenishing,  silver  plate,  jewels,  and  linen,  and  in 
*'  general,  all  moveable  goods  and  effects  of  whatever  kind 
"  and  denomination,  that  shall  belong  to  him  at  the  time  of 
'*  his  death,  and  that  free  of  all  debts  and  deductions  what- 
"  ever."  He  also  charged  his  estate  with  an  annuity  to  her 
of  £300  in  case  she  survived  him  ;  in  consideration  of  which, 
and  on  her  part,  Mrs.  Duff  became  bound  **  to  convey  to 
"  her  husband,  his  heirs  and  assigns,  her  whole  heritable 
"  and  moveable  estate  which  presently  do  belong  to  her,  or 
''  which  may  fall,  accresce,  or  belong  to  her  at  any  time 
"  hereafter  during  the  subsistence  of  the  marriage,  and  par- 
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1797.       *i  ticularly.' '  Here  followed  an  enumeration  of  seToralheritablo 
bonds  and  other  real  estates,  and  amongst  others,  the  lands 


VARL  OF  FIFE  ^j^  cstate  of  ForresterhilL  She  further,  as  to  her  moveable 
uACREMziK,  estate,  *'  assigns  and  dispones  to  and  in  favourof  thesaid  Alex. 
&o.  (i  XJdny,  Esq.  her  husband,  his  heirs  and  assignees,  the  whole 
'*  moveable  goods,  gear,  and  effects  which  shall  belong  to 
'\her  at  the  time  of  her  death,  including  heirship  moveables, 
"  household  furniture,  outsight  and  insight  plenishing,  silver 
"  plate,  jewels,  and  linens,  and  in  general  all  moveable 
"  goods  and  effects  of  whatever  kind  or  denomination  which 
'*  shall^belong  to  her  at  the  time  of  her  death." 

ApriI25,l797.  ^^^  ^^7  ^^^^^  ^^^  contract  Mrs.  Duff  executed  a  deed  to 
vest  her  husband  in  the  different  subjects  she  had  become 
bound  by  the  contract  to  convey ;  and  four  days  thereafter 

April  29,— -Mr.  Udny  Duff  executed  a  deed,  bearing  to  be  for  the  love, 
favour,  and  affection  he  bore  to  his  wife,  did  "  assign, 
"  transfer  and  dispone,  to  and  in  favour  of  the  said  Mrs. 
**  Margaret  Udny  Duff,  my  spouse,  her  heirs  and  assigns,  in 
*'  case  she  shall  happen  to  survive  me,  and  not  otherwise, 
'*  the  subjects  underwritten,  viz."  Here  the  subjects  which 
Mrs.  Duff  had  in  the  above  marriage  contract  conveyed  to 
him  were  enumerated,  including  the  lands  of  Forresterhill. 
In.  this  deed  there  was  this  clause  of  warrandice,  ^*  And 
*'  which  dispositions,  assignations,  and  translations,  I  bind 
"  and  oblige  me  and  my  foresaids  to  warrant  to  the  said  Mib. 
*'  Margaret  Udny  Duff,  and  her  above  written,  from  all 
"  facts  and  deeds  done,  or  to  be  done,  by  me  in  prejudice 
«•  hereof  allenarly." 

Mr.  Duff  sometime  thereafter  sold  part  of  the  lands  of 
Forresterhill  for  £6208,  with  Mrs.  Duff's  concurrence.  The 
price  was  laid  out  on  bonds  payable  to  himself,  without  any 

Sept.  1789.  mention  of  his  wife.  He  died  intestate  in  1789,  bebg  sur- 
vived by  his  wife  without  issue,  and  leaving  personal  estate, 
(exclusive  of  household  furniture  or  moveables  corporeal),  to 
the  amount  of  £15000. 

The  two  neices  of  the  deceased,  the  respondents,  without 
any  opposition  from  Mrs.  Duff,  confirmed  as  being  next  of 
kin  of  their  deceased  uncle,  by  which  they  took  possession 
of  all  debts  and  sums  of  money  pertaining  and  due  him  bj 
bonds,  bills,  promissory  notes,  leaving  the  widow  to  take 
under  the  contract  ipsa  corpora  of  all  moveables. 

It  appeared  that,  in  executing  the  contract,  the  original 
draft  of  that  deed  contained  a  conveyance  to  his  wife  of  his 
own  moveable  estate,  in  case  she  survived  him,  in  broader 
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terms :  thus, — '^  all  debts  and  sums  of  money  which  shall       1797. 

"  belong  to  him  at  the  time  of  his  death,  together  with/'   

&c.,  but  these  words  were  deleted  in  Mr.  Udny  Duff's  own*^*^*^'  "" 
handwriting,  and  thus  struck  out  of  the  clause  regarding  uxckemzh, 
the  moveable  estate.  &c. 

Mrs.  Duff  thereafter  died,  leaving  her  whole  personal  Jan*  1793. 
estate  and  effects  to  her  near  kinsman  the  Earl  of  Fife,  and 
appointing  him  her  sole  executor;  and  conceiving  that 
she  had  a  right,  after  her  husband's  death,  to  the  whole  per- 
sonal estate  of  which  he  had  died  possessed,  including 
money,  arrears  of  rent,  &c.,  and  not  to  the  ipsa  corpora  of 
Boch  moveables  as  household  furniture,  &c.,  he  brought  the 
present  action  against  the  two  neices,  who  had  taken  pos- 
session of  the  money,  for  repayment  of  the  same.  He 
brought  a  separate  action  for  the  purchase  money  of  those 
parts  of  the  lands  of  Forresterhill  which  Mr.  Udny  Duff  had 
improperly  sold  and  appropriated  to  his  own  use,  in  breach 
of  the  marriage  settlement.  On  the  other  hand,  a  counter 
action  was  brought  by  the  re^ondents  against  Lord  Fife,  as 
representative  of  Mrs.  Udny  Duff,  praying,  let,  for  an  account 
of  the  arrears  of  rent  uplifted  during  the  subsistence  of  her 
marriage  with  Mr.  Udny,  collected  by  her  under  a  factory ; 
2d,  That  the  appellant  should  restore  the  rents  of  Mrs. 
Udny's  estate  for  the  half  of  crop  1789,  and  the  arrears  of 
rent  due  at  Mr.  Udny^s  death.  3d,  That  the  appellant 
should  deliver  to  the  respondents,  as  next  of  kin  of  Mrs. 
Udny,  the  whole  effects  that  belonged  to  Mrs.  Udny  at  the 
time  of  her  death. 

There  were  thus  three  points  for  disposal. 

Ist.  Whether  by  the  clause  in  the  marriage  contract,  the 
busband  had  conveyed  to  Mrs.  Udny  Duff  his  whole  personal 
estate^  or  only  the  ipsa  corpora  of  moveables,  as  distinguish- 
able from  debts  and  sums  of  money. 

2d.  Whether  the  respondents,  Mr.  Udny's  representatives, 
are  liable  to  account  to  the  appellant  for  the  price  of  Mrs. 
Duff's  lands  of  Forresterhill,  sold  by  Mr.  Udny  Duff  as  a  sur- 
rogatum  for  these  ? 

3d.  Whether  the  respondents  (Mr.  Udny's  representa- 
tives), are  entitled  to  the  corpora  of  the  moveables  which 
belonged  to  Mrs.  Udny  Duff  at  her  death,  these  by  the  con- 
tract being  conveyed  to  '*  her  husband,  Ms  heirs  and  assig- 
*'  nees,*^  or  whether  the  Earl  of  Fife,  as  executor  under  Mrs. 
Udny  Duff^s  will,  executed  after  the  death  of  her  husband, 
was  so  entitled  to  these. 


1797. 
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The  Court  pronounced  tliis  interlocutor :  "  Find  that  the 
"  conveyance  in  the  contract  of  marriage  by  Alexander 

BARL  OF  FIFE  "  Vduj  Duff,  in  favour  of  Mrs.  Udny  Duff,  in  the  event  of 
^'  "  her  Burvivinfj   him,  extends  only  to  the  ipsa  corpora  of 

^c.     *  "  moveables,  and  docs  not  include  debts  or  sums  of  money  : 

May  14,1795;"  Find  that  the  clause  in  the  said  contract,  giving  to  Alex- 
**  ander  Udny  Duff,  his  heirs  and  assignees^  the  moveable 
"  effects  that  should  belong  to  Mrs.  Udny  Duff  at  the  time 
"  of  her  death,  does  not  entitle  the  heirs  or  executors  of 
"  Mr.  Udny  Duff  to  make  any  claim  to  these  effects,  in  com- 
''  petition  with  the  Earl  of  Fife,  the  general  disponee  of  Mrs. 
"  Udny  Duff,  or  with  Robert  Duff  of  Fetteresso,  who  has  en- 
"  tered  a  claim  to  some  of  them  as  a  special  legatee :  Find, 
"  that  the  executors  of  Alexander  Udny  Duff  has  right  to 
'*  the  arrears  of  rent  duo  upon  Mrs.  Udny  Duffs  estate  at 
"  the  time  of  his  death ;  and  also  to  one  half  of  the  rents 
''  payable  for  crop  1789 ;  repel  the  mutual  claims  made  by 
"  the  parties  upon  each  other  for  the  rents  of  Mrs.  UdnyDuff^a 
*'  estate  uplifted  by  her  or  her  husband,  during  the  subsist- 
"  cnce  of  the  marriage:  Find  that  the  executors  of  Alexander 
*'  Udny  Duff,  are  not  accountable  to  the  Earl  of  Fife  for  the 
**  price  of  the  lands  of  Forresterhill,  sold  during  the  sub- 
*'  sistence  of  the  marriage,  and  remit  to  the  Lord  Ordinary 
"  to  proceed  accordingly."*  On  reclaiming  petition  the 
*'  Court  adhered. 


*  Opinions  of  the  Judges : — 

Lord  President  Campbell. — <'  This  is  a  question  of  Buccessicm 
between  the  heirs  of  the  husband  and  wife,  under  postnuptial  settle- 
ments. Ist  Point. — ^The  words  moveable  goods,  gear,  and  efiects, 
may  be  variously  construed,  according  to  circumstances.  In  the 
present  case,  all  the  circumstances  show  that  they  must  be  taken  in 
a  limited  sense,  and  so  Mrs.  Duff  herself  understood  the  matter. 
2d  Point. — ^The  clause  to  which  this  refers  seems  to  have  been  put 
into  the  contract  without  any  particular  instructions,  as  a  counter- 
part of  the  other,  though  it  was  unnecessary  if  it  meant  in  ike  eveui 
of  his  surviving,  this  having  been  done  already  by  the  preceding 
clause ;  and  if  it  meant  otherwise,  it  was  merely  testamentary,  and 
not  of  the  nature  of  a  provision,  so  that  she  could  alter  it  at  pleasore 
quoad  his  heirs.  Indeed  it  ought  to  be  considered  as  lapsed  altoge- 
ther by  his  predecease,  like  a  legacy  left  in  the  same  terms.  3d 
Point. — Any  arrears  of  rent  unuplifted  by  her  at  her  husband's 
death  must  belong  to  his  executors.     4th  Point. — ^The  executors 
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Against  these    interlocutors    the    present    appeal  was        1797. 
brought  by  Lord  Fife,  and  cross  appeal  by  the  respondents. 


Pleaded  for  the  Appellant. — It  is  quite  irrelevant  to  in-  barl  of  fifb 
quire  into  the  intention  of  parties  in  executing  a  deed,  and  ,|^ckekzib, 
to  gather  that  intention  from  collateral  circumstances,  or         &c. 
from  separate  evidence,  because  whatever  may  have  been  the 
intention,  when  the  words  used  are  clear  and  unambiguous, 
the  rule  is,  as  Lord  Stair  says.  "  In  Claris^  non  est  locus  conjee- 
turiSf  and  judges  may  not  arbitrarily  interpret  writs  or  give 
them  a  sense  inconsistent  with  the  clear  words."    The  terms 
used  are  clear,  and  have  a  precise  legal  signification,  which 
cannot  and  ought  not  to  be  explained  away.    Mr.  Udny  as- 
signs the  whole  moveable  goods,  geavy  and  effects^  which  should 
belong  to  him  at  the  time  of  his  death.    It  is  indisputable  that 
moveable  effects  is  a  term  synonymous  with  personal  estate, 
and  comprehends  debts  due  to  the  assignor,  as  much  as  corpora 
mohUia.    But  the  clause  explains  further  that  it  not  only  in- 
cludes heirship  moveables,  household  furniture,  but  also  in 
general  "  all  moveable  goods  and  effects  of  whatever  hind  or 
denomination**  Unless  it  can  be  maintained,  that  debts  and 
sunifl  of  money  are  not  moveable,  it  is  difficult  to  see  how  they 
are  not  comprehended  under  the  above  words  of  destination 
as  fully  as  if  they  were  specially  named.    2.  And  as  to  Mrs. 
Udny  Duff's  lands   of  Forresterhill,  it  was   clear  that  it 
was  a  part  of  the  original  contract,  that  these  lands  were 
to  be  reconveyed  to  her,  and  though  this  was  done  by  a  se- 
parate deed,  bearing  to  be  for  love,  favour,  and  affection, 
yet  that  the  obligation  under  the  marriage-settlement  was 
not  the  less  binding,  which  was  fenced  by  absolute  war- 
ranty ;  and,  8.  As  to  the  claim  made  by  the  respondents,  as 
Mr.  Udny  Duff's  representatives,   for  the  ipsa  corpora  of 
the  moveables  belonging  to  Mrs.  Udny  Duff  at  her  death, 
in  terms  of  the  marriage-contract,  they  had  no  right  to  these. 


can  never  have  any  claim  to  what  was  uplifted  by  Udny  himself* 
and  as  to  what  she  may  have  uplifted  and  applied  to  her  own  uses 
it  does  not  appear  that  there  was  any  such  thing  done,  or  if  done,  it 
was  with  her  husband's  consent.  5th  Point. — ^The  sale  of  this  estate 
after  these  settlements,  and  taking  the  bonds  payable  to  himself  and 
bis  own  heirs,  was  a  virtual  revocation." 

XiOBD  Justice  Clerk. — *'  A  general  clause  is  not  to  be  extend- 
ed to  particulars  of  greater  value  than  those  enumerated.*' 

JLoBD  SwiNTON. — "  Of  the  same  opinion." 

President  Campbell's  Session  Papers,  vol,  Ixxvii. 
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1797.       as  after  her  husband's  death  she  was  absolute  owner,  and 

might  dispose  of  them   either  gratuitously  or  otherwise 

EABL  OF  FiPB  ^^  gj,^  pleased.     Whereas,  if  the  respondents'  claims  were 

uACKR*Nzx£,  sustaiued,  then  Mrs.  Udny  Duff's  right  over  these  would 

&c.         ))e  reduced  to  a  mere  liferent,  which  is  totally  inconsistent 

with  the  terms  of  the  grant  to  her  and  her  heirs,  executors 

and  assigns. 

Pleaded  for  the  Respondents. — 1.  The  clause  in  themaniage- 
contract  in  question  only  gave  to  Mrs.  Udny  Duff  the  ipsa 
corpora  of  the  moveables.  The  debts  due  to  him,  the  bimds, 
bills,  bank-notes,  money,  &c.,  were  not  carried  to  his  wife 
by  the  clause,  and  consequently  left  to  bo  taken  up  by  the 
respondents  as  his  next  of  kin.  If  it  had  been  intended  to 
convey  such  estate,  it  was  necessary  for  the  maker  to  use 
such  words  as  the  following :  '*  All  debts  and  sums  of  money 
"  which  shall  belong  to  me  at  the  time  of  my  death,  whe- 
"  ther  due  to  me  by  bond,  bill,  or  in  any  other  manner,  to- 
**  gether  with  the  whole  moveable  goods,  gear,  &c."  The 
words  goodsy  gear,  and  effects,  are  undoubtedly  clear  and 
unambiguous ;  but  in  practice  have  only  a  limited  significa- 
tion, and  do  not  extend  to  sums  of  money,  or  nomina  debt- 
tomm.  2.  In  regard  to  the  lands  of  Forresterhill,  it  was 
clear,  after  Mrs.  Udny  Duff  reconveyed  these  to  her  hus- 
band by  the  postnuptial  contract,  he  was  absolute  fiar,  and 
this  even  though  three  days  thereafter  he  conveyed  these 
lands  back  again  to  his  wife  for  love,  favour,  and  affection. 
But  even  supposing  his  right  was  more  limited  in  its  cha- 
racter, there  was  nothing  to  prevent  Mrs.  Udny  Duff  to  sell 
these  lands,  with  concurrence  of  her  husband,  so  as  to  entitle 
him  to  do  with  the  proceeds  as  he  pleased.  There  is  do 
evidence  that  the  original  conveyance  by  the  wife  to  her 
husband  was  conditional,  only  upon  his  reconveying  back 
the  same  to  her.  Nor  was  the  reconveyance  pars  yusdem  ne- 
gotii  with  the  contract  of  marriage;  and  therefore  the  respon- 
dents were  not  entitled  to  account  for  the  price  of  these  lands. 
3.  In  reference  to  the  ipsa  corpora  of  the  moveables  belong- 
ing to  Mrs.  Udny  Duff  at  her  death,  it  is  clear  these  were  con- 
veyed by  her  to  her  husband,  his  heirs  and  assignees,  by  the 
marriage-contract  in  every  event,  and  without  the  condition 
of  her  husband  surviving  her.  And  it  therefore  follows,  that 
these  pass  to  the  respondents  as  his  heirs  ;  it  not  being  in 
the  power  of  Mrs.  Udny  Duff,  after  such  a  conveyance,  to 
defeat  the  destination  in  her  marriage-contract,  by  a  gratui- 
tous and  voluntary  deed  in  favour  of  the  appellant.  Lord  Fife. 
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After  hearing  counsel,  it  was  1797. 

Ordered  and  adjudged  that  the  interlocutors  complained 


of  be  aflSrmed.  i..di>k»bai. 


Q. 


For  Appellant.—  W.  Grant,  Thomas  M'Donald.  i>o«"«- 

For  Respondents. — Sir  J.  Scott,   Wm.  Tait. 


Wm.  Robertson  Liddbrdale,  Esq.,  .  Appellant; 

MuNoo  DoBiB,  Writer  and  Messenger,      .  Respondent. 

{Et  e  contra.) 
House  of  Lords,  10th  March  1797. 

Damages  for  Illbgal  aiid  Opprbssitb  Proceedings. — Girciim- 
stances  in  which  a  party  who  had  filed  an  indictment  of  perjury 
in  England  against  a  party  in  Scotland,  and  afterwards  obtained 
sentence  of  outlawry  against  him,  was  held  liable  in  £300  dama- 
ges, and  £740  of  expenses,  and  £200  for  costs  of  appeal. 

This  was  an  action  of  damages  raised  by  th^  respondent, 
residing  in  Dumfries,  for  certain  oppressive  and  illegal  pro- 
ceedings adopted  by  the  appellant,  arising  out  of  the  pur- 
chase of  the  lands  of  Castlemilktown,  made  by  him  in  1777. 

For  one  half  the  year  the  appellant  resided  in  Dumfries- 
shire, the  other  half  in  London. 

Part  of  the  price  of  the  lands  had  been  paid  by  him  to  the 
seller's  creditors,  for  whom  the  respondent  acted  as  factor 
or  trustee. 

It  was  stated,  that  when  only  the  balance  of  £767  re- 
mained unpaid,  that  the  respondent  came  to  London  and 
made  affidavit  that  the  appellant  was  indebted  to  the  re- 
spondent in  the  sum  of  £1030,  upon  a  decree  of  the  Lords 
of  Session.  Upon  which  a  bill  being  filed,  the  appellant 
T^as  arrested  and  held  to  bail  for  that  sum  for  a  week,  until 
bail  was  found  accordingly.  The  appellant  defended  this 
action,  and  in  consequence  of  the  respondent  not  being 
able  to  prove  or  produce  the  decree  mentioned  in  the  de- 
claration, he  was  non-suited. 

The  appellant  having  then  preferred  an  indictment  forju].  19  lygg, 
perjury  in  England  against  the  respondent,  the  grand  jury 
found  the  bill,  and  a  warrant,  signed  by  Lord  Mansfield, 
was  issued  to  apprehend  the  said  Mungo  Dobic. 
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1797.  The  appellant  carried  the  warrant  to  Scotland^  and  procured 

•    one  of  the  joBtices  of  peace  of  Dumfries-Bhire  to  indorse  it. 

LiDDKRDALB  rpj^^  appellant  had  read  the  warrant  to  several  persons,  by 
DoBii.  way  of  injuring  and  raining  the  respondent's  character.  He 
was  apprehended  and  brought  before  the  justice  of  peace, 
who,  in  consequence  of  there  being  no  witness  to  prove  the 
signature  of  Lord  Mansfield,  discharged  the  prisoner.  Not- 
withstanding, the  appellant  proceeded  to  have  the  respond- 
ent outlawed  in  England.  Sentence  of  outlawry  being 
pronounced  in  1788. 

On  these  proceedings  tlie  present  action  of  damages  was 
raised,  and  a  proof  led  by  the  pursuer,  to  show  that  the 
appellant  was  actuated  by  a  desire  to  ruin  his  character. 
Feb  9  1791        '^^^  Court,  upon  the  report  of  Lord  RockviUe — **The 

Lords  find  the  charge  of  perjury,  exhibited  by  the  defender 
against  the  pursuer  before  the  court  of  England,  founded 
"  upon  certain  proceedings  in  the  Court  of  Session,  was 
groundless  and  oppressive,  the  sum  truly  due  by  the  de- 
fender upon  the  3d  May  1785,  having  been  at  least  equal 
**  to  the  amount  sworn  to  by  the  pursuer  ;  but  find,  that  in 
"  the  present  situation  of  matters,  while  the  sentence  of  out- 
"  lawry  remains  in  force  against  the  pursuer  in  England, 
the  Court  cannot  with  propriety  give  redress,  and  there- 
fore supersede  further  proceedings  in  this  cause  till  pro- 
per steps  are  taken  for  obtaining  a  reversal  of  that  sen- 
"  tence." 
Feb.  14, 1793.  The  sentence  of  outlawry  having  been  afterwards  reversed, 
in  absence  of  the  appellant,  the  Court  thereafter  found 
the  respondent  entitled  to  damages,  and  modified  the  same 
Mar.  3, 1795. to  £300,  and  decerned  therefor;  and  having  advised  the 
state  of  expenses  for  the  pursuer,  decerned  against  the  de- 
fender in  £740  of  expenses. 

Against  these  interlocutors  the  present  appeal  was  brought 
by  the  appellant,  and  a  cross- appeal  by  the  respondent,  in 
so  far  as  the  damages  awarded  were  inadequate. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  original  and  cross-appeals 
be  dismissed,  and  that  the  several  interlocutors  therein 
complained  of  be  affirmed.  And  it  is  further  ordered, 
that  the  appellant  in  the  original  appeal  do  pay,  or 
cause  to  be  paid  to  the  respondent  in  the  said  appeal, 
£200  for  his  costs,  in  respect  of  the  said  appeal. 

For  Appellant,  Sir  J.  Scottf  J.  Campbell. 
For  Respondent,    W,  Grants    W,  Gan-ow. 
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1797. 


[M.  6936.] 
Captain  Francis  Pinkbrton  DrummonDi  Appellant; 


Respondents. 


DRUMMOND 

V. 
DRUMMOND, 

Dr.  William  Abbrnbthy  Drummond,  Life-  ]  ^^' 

renter  of  the  Estate  of  Hawthomden,  and 
Mart,  wife  of  Lieut.  John  Forbes,  of  the 
Royal  Navy,  Fiar  of  the  Estate  of  Haw- 
thomden,       .  .... 

House  of  Lords,  26th  April  1797. 

Charter  and  Sasine — ^Errob — Service — ^Vicennial  Prescrip- 
tion.— ^A  charter  and  sasine  expede  as  flowing  from  the  crown, 
containeda  destination,  hy  mere  accident  or  ignorance  of  the  writer, 
in  terms  different  from  its  warrant :  Held,  that  these  deeds  were 
to  he  interpreted  according  to  their  warrant,  and  that  the  service 
in  special  of  the  next  heir  who  sncceeded  was  not  null  and  yoid, 
founded  on  such  erroneous  charter  and  sasine,  it  heing  protected 
hy  the  yicennial  prescription. 

On  the  occasion  of  the  marriage  of  William  Drummond, 
younger  son  of  William  Drummond,  elder  of  Hawthomden, 
an  antenuptial  contract  was  entered  into,  whereby  William 
Drummond,  elder,  the  father,  who  stood  regularly  infeft  in 
the  estate  of  Hawthomden  and  others,  by  an  investiture 
holden  of  the  crown,  became  bound,  "  duly  and  validly,  and  Jane  7, 1722. 
"  sufficiently,  to  infeft  and  seize  the  said  William  Drum- 
*'  mtyiidy  his  son^  and  the  heirs  male  of  his  body;  which  fail- 
**  ing,  the  heirs  male  of  the  said  William  Dmmmond,  elder, 
"  his  body ;  which  failing,  the  heirs  female  of  the  said  Wil- 
*'  liam  Dmmmond,  younger,  his  body ;  which  failing,  the 
**  heirs  female  of  the  said  William  Drummond,  elder,  his 
«  body ;  which  all  failing,  the  said  William  Drummond* 
**  younger,  his  heirs  and  assignees  whatsoever,  heritably  and 
"  irredeemably." 

The  contract  contained  a  procuratory  of  resignation  by 
which  the  son,  William,  might  have  resigned  into  the  hands 
of  the  Crown,  as  his  immediate  superior,  and  obtained  char- 
ter and  been  infeft.  But  he  preferred  to  avail  himself  of 
the  precept  of  sasine,  also  contained  in  the  contract,  and 
was  base  infeft  in  the  precise  terms  of  destination  as  above. 

Afterwards  he  expede  a  charter  from  the  Crown,  proceed-     1724. 
ing  in  the  usual  way  by  signature  and  resignation.    The  sig- 
nature was  duly  passed  in  Exchequer,  ordaining  a  charter  to 
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1797.       be  expede  in  the  precise  terms  of  the  destination  in  the  mar- 

"  riage-con tract  as  above.     But  when  the  precept  came  to  be 

©RUMMOND    made  out  for  expeding  the  charter,  in  place  of  framing  it 

DRUM  voND,  BO  ^  ^<)  be  an  exact  translation  of  the  signature,  which  was 

&c.         its  warrant,  and  from  which  it  ought  not  to  have  deviated, 

yet  through  the  ignorance  or  inattention  of  the  writer,  the 

dispositive  clause  ran  as  follows : — ^^  Dedisse,  concessisse, 

''  et  dispossuisse,  dilecto  nostro  Gulielmo  Drummond,  ju- 

"  niarij  de  Hawthorden,  filio  nata  maximo  Golielmo  Drum* 

"  mond  senioris  ejusdem,  et  hseredibus  suis  musculis ;  qui- 

"  bus  deficien.  heeredibus  masculis  diet.     Gulielmi  Drnm- 

"  mond,  senioris ;  quibus  deficien.  hsredibus  femellis  diet. 

*'  Gulielmi  Drummond,  junioris ;  quibus  deficien.  hseredibus 

"  femellis  diet.     Gulielmi  Drummond,  senioris ;  qnibus  de- 

"  ficien.  diet.    Gulielmo  Drummond  juniori,  hseredibus  suis 

"  sou  assignatis  quibusconque  hasreditarie  et  irredeemabi- 

"  liter." 

The  discrepancy  between  the  charter  and  its  warrant, 
consisted  in  this,  that  the  words  in  the  signature,  **  Heirs 
''  male  of  his  body,"  are  translated  **  haeredibus  suis  masca- 
Hb"  which  probably  arose  from  the  framer  of  the  precept 
conceiving  that  these  terms  had  precisely  the  same  meaning, 
and»  therefore,  that  the  very  important  addition  of  the 
words  "  cfe  corpora,"  were  unnecessary.-  Upon  this  infeft- 
ment  followed ;  and  the  son  possessed  on  this  during  his 
life. 

William  Drummond  the  elder  had  no  other  son,  but  had 
five  daughters ;  the  first,  second,  third,  and  fifth  died  with- 
out issue.  Ann,  the  fourth,  had  issue  by  her  husband,  the 
Rev.  John  Pinkerton,  namely,  a  son,  who  is  the  pursuer  in 
the  action  of  reduction,  and  appellant  in  the  present  appeal. 
William  Drummond  the  younger  died,  leaving  issue  of 
his  marriage,  Barbara  Mary  Drummond,  afterwards  married 
to  Dr.  William  Abernethy  Drummond,  one  of  the  respon- 
dents. In  her  marriage-contract  with  him,  she  disponed 
the  estate  ^'  to,  and  in  favour  of  herself  in  fee,  and  the  said 
^*  doctor  her  husband,  in  liferent,  for  his  liferent  useallenarly." 
In  making  up  her  titles,  the  error  in  the  dispositive  clause  of 
the  charter  was  discovered,  whereby  the  estate  was  devised 
hosredibtM  masculia  etfemellia  of  William  Drummond  young- 
er and  elder,  without  limitation,  in  place  of  the  heirs  male 
and  female  of  their  bodies  respectively ;  and  to  preyent  the 
estate  from  being  carried  off  by  the  heirs  male  whatsoever 
of  her  father  and  grandfather,  she  raised  an  action  of  reduc- 
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tion  and  declarator,  to  have  it  found  that  the  charter  and       17^"* 
iofeftnient  were  erroneous  and  disconform  to  the  procura- 
torj  of  resignation,  contained  in  the  contract  of  marriage.  ^^ 

Decree  was  pronounced,  declaring  accordingly,  and  that  drdmmomd, 
she  had  good  right  to  make  up  her  titles,  as  heir  of  provi<  ^^^61. 
sion  to  her  father.  But  the  difficulty  came  to  be,  how, 
and  by  what  effectual  mode,  she  was  now  to  make  up  her 
title.  The  procuratory  in  the  contract  of  marriage,  it  was 
said,  was  already  executed  and  exhausted,  so  could  not  be 
executed  a  second  time ;  but  the  plan  recommended  by  the 
Court  was,  to  pronounce  a  special  interlocutor,  finding  her 
entitled  to  serve  heir  of  provision  to  her  father,  which 
would  be  a  direction  to  the  inquest  to  serve  her ;  the  inter- 
locutor, at  same  time,  being  inserted  in  the  service. 

Thereafter  the  property  and  superiority,  which,  in  conse- 
quence of  William  Drummond,  the  younger's,  original  base 
infeftment,  were  supposed  to  be  separate,  were  conjoined ; 
and  soon  thereafter,  Mrs.  Abernethy  Drummond,  her  own 
issue  having  died,  adopted  the  other  respondent,  Mrs.  For- 
bes, and  disponed  the  estate  "  to  her  husband  in  liferent, 
and  to  Mrs.  Forbes  in  fee."  The  estate  went  thus  into  the 
hands  of  strangers,  although  there  was  issue  of  William 
Drummond,  elder,  still  alive. 

Notwithstanding  all  the  steps  taken  by  Mrs.  Drummond 
to  make  her  title  unexceptionable,  action  of  reduction  was 
raised,  first  by  Mrs.  Nairn,  the  daughter  of  William  Drum- 
mond, elder,  and  sister  of  William  Drummond,  younger, 
and  afterwards  continued  by  the  appellant,  the  son  of 
another  sister.  The  gi*ounds  of  the  reduction  were,  that 
notwithstanding  the  decree  of  the  Court  of  Session,  and  the 
special  service  following  thereon  and  infeftment,  that  the 
whole  were  void  and  null,  as  in  competition  with  the  appel- 
lant's rights  ;  that,  in  point  of  fact,  Mrs.  Drummond  died  in 
a  state  of  apparency.  That  her  service  and  infeftment  in 
1761,  under  the  charter  and  infeftment  1724,  obtained  by 
William  Drummond,  younger,  other  heirs  were  called  by 
faim,  in  preference  to  Mrs.  Abernethy  Drummond.  That 
this  charter  and  infeftment  being  disconform  to  its  warrant, 
ought  to  have  been  reduced  before  any  of  the  heirs  could, 
under  the  contract  1722,  have  a  proper  and  complete  title 
as  heir  of  provision  to  the  estate ;  and,  consequently,  that 
the  appellant  had  good  right  to  reduce  the  erroneous  charter 
and  infeftment  taken  by  William  Drummond,  younger, 
i^'hich  had  never  been  reduced.     In  defence. — 1.  Even  sup- 
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1797.       posing  Mrs.  Abernethy  Drummond's  service,  which  was  ex- 
pede  in  1761,  had  been  erroneous,  it  was  secured  from  chal- 


DRUMMNOD    lenge,  by  the  vicennial  prescription.    2.  That  independentlj 

DttuMMOND,   ^f  ^^^  charter  and  decree  of  the  Court  in  1761,  finding  that 

&c.       William  Dnimmond's  charter  of  1724,  was  erroneous,  and 

that  Mrs.  Drummond  was  entitled  to  serve  heir  of  provision 

to  her  father,  as  if  that  charter  and  infeftment  had  been 

properly  expede ;  yet,  by  the  clause  of  confirmation,  in  the 

charter  1724,  whereby  the  base  or  subaltern  infeftment  of 

1723,  in  favour  of  her  father,  became  a  public  one,  was 

sufficient  to   support   her  service.    And,   3d.   That  Mrs. 

Abernethy  Drummond  had  a  jus  crediti,  or  personal  right 

vested  in  her,  under  the  contract  1722,  which  was  fally 

competent  to  render  efiectual  any  settlement  executed  by 

her  of  the  estate  of  Hawthornden. 

May  18, 1793.     The  Lords,  of  this  date,  repelled  the  reasons  of  reduc- 

Jane  6f tion  ;*  and,  on  reclaiming  petition,  they  adhered. 

•  Opinions  of  Judges  :— 

Lord  President  Campbell. — ''  This  is  a  question  upon  femily 
settlements,  where  tbere  occurs  an  erroneous  charter.  The  decree 
1761  was  meant  as  an  explanation  of  the  true  import  of  the  charter, 
and,  if  it  has  that  effect,  the  question  is  at  an  end.  Eveiy  ciicvni- 
stance  attending  this  charter,  and  particularly  the  clause  of  oonfinna- 
tion,  shows  that  noalter&tion  of  the  line  of  succession  was  meant,  as 
indeed  none  would  be  made  in  that  form.  Words  are  often  used 
improperly  by  ignorant  conveyancers.     Tide  case  of  linplam. 

^  1st  Point. — Whether  the  present  action  is  barred  by  the  vicen- 
nial prescription  of  retours  is  a  little  nice.  It  is  not  exactly  the 
case  which  the  statute  had  in  view,  and  the  other  heirs  female  were 
not  adverse  parties,  nor  would  have  maintained  any  competitioo,  so 
that  they  were  truly  won  valenies  agere* 

**"  2d  Point  is,  Whether  the  proceedings  in  the  action  brought  for 
rectifying  the  mistake  were  not  very  accurate  ?  It  would  have  been 
better  if  Mrs.  Drummond,  to  pave  the  way  for  it,  had  made  up  a 
title  by  general  service  as  heir  of  provision  under  the  contract 
However,  as  she  afterwards  expede  a  special  service  as  heir  of  provi- 
sion under  the  contract  and  charter  together,  which  includes  a  gene- 
ral service,  this  may  be  considered  as  accrescing.  It  would  likewise 
have  been  better  that  the  conclusions  in  the  declarator  had  been  more 
distinct,  and  that  the  judgment  of  the  Court  had  been  more  clearly 
adapted  to  them.  But  the  interlocutor  seems  founded  on  the  first 
conclusion  or  a  part  of  it.  But  supposing  these  inaccuracies  in 
point  of  form  were  &tal  to  the  decree  1761,  it  would  still  be  com* 


&c. 


CASES  ON  APPEAL  FROM  SCOTLAND.  561 

Against  these  interlocators  the  present  appeal  was  bronght.       ^^^^' 
Pleaded  for  the  Appellant. — ^The  charter  expede  by  Wil-  ' 

liam  Drummond,  younger,  was  the  only  feudal  investiture  r.    ^  ' 

of  the  estates  in  question,  as  held  immediately  of  the  Crown,  dqi^mhosd, 
ever  made  up  in  his  person,  and,  consequently,  till  that  in- 

petent  for  the  Court  to  explain  the  charter  1724»  by  finding  and  de- 
claring that  the  general  words  heredes  mascuU  are  to  be  construed 
agreeably  to  the  signature  and  contract  which  were  its  warrants  ;  and 
this  is  evidently  the  sense  of  the  matter,  for  the  charter,  being  the 
operation  of  the  writer,  would  not  alter  the  distination,  nor  be  in  any 
respect  different  from  its  warrants.  Tide  Burn  v.  Adam,  17th  Feb. 
177^  (Mor.  8852.)  A  court  of  freeholders  may  be  tied  down  to  the 
charter  alone,  but  the  Court  of  Session  is  not.  The  Court  there- 
fore ought  to  have  found,  and  may  still  find,  that  heredes  masculi  iu 
this  charter  must  receive  a  limited  construction,  so  as  to  mean  heirs* 
male  of  the  body  alone  ;  and  upon  that  construction  we  ought  next 
to  find  that  the  special  service  of  Mrs.  Drummond,  under  the  char- 
ter so  constituted,  is  good.  There  are  cases  in  which  the  Court  has 
limited  the  construction  of  heirs  femalej  Diet.  vol.  iii.  p.  73 ;  and 
the  same  may  be  done  as  to  heirs  male,  if  circumstances  require  it, 
though,  in  general,  it  is  a  delicate  matter  to  meddle  with  technical 
words. 

dd  Point  is  the  confirmation. — ^This  is  attended  with  difficulty,  as 
the  base  infeftment  under  the  contract  does  not  seem  to  have  been 
in  view  nor  produced  ;  yet  it  would  rather  seem  that  the  confirma- 
tion was  good . 

^*  The  4th  Point  is,  connected  with  the  second  pointy  and  is  well- 
founded.  Mrs.  Drummond  either  had  a  jus  crediti  under  the  con- 
tract which  she  could  carry  without  service,  though  perhaps  not 
transmit  (see  Kilkerran,  p.  464)  ;  or  she  was  heir  of  provision  under 
that  contract^  and  by  a  service  might  connect  herself  with  it.  The 
last  was  rather  the  case.  In  fact,  laying  aside  the  charter  altogether, 
and  supposing  it  inept,  she  was  served  heir  of  provision  under  the 
contract ;  for  her  special  service  under  the  charter,  and  referring  to 
the  contract  as  its  basis,  was  tantamount  to  a  general  service  under 
the  contract  So  that  in  every  view  she  carried  the  right  of  succes- 
sion, and  either  the  feudal  right  under  the  charter,  properly  constru- 
ed, or  the  personal  right  under  the  contract,  if  the  charter  be  null, 
is  complete  in  her.  In  this  last  view,  however,  the  base  infeftment 
TFoald  remain  to  be  taken  up." 

LiOBD  Justice  Glbrk.— ^^  The  right  could  not  go  without  a  ser- 
vice. But  the  confirmation  was  good.  A  general  confirmation  was 
sufficient  to  take  up  every  thing.  The  execution  of  the  procuratory 
ivas  absurd.    The  vicennial  prescription  would  uot  do.'' 

ILiORD  EsKGRovE. — "  I  think  the  former  judgment  conclusive." 
ILiORD  President. — **  I  think  the  same." 

VOL.  III.  2  o 
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1797,       vestiture  was  actually  set  asides  a  serrico  as  heir  in  special 

to  him  by  ono  who  was  not  called  by  the  destination  therein, 

DRUHMoxcD   aud  not  the  next  heir  according  to  it,  entitled  to  sncceedy 
DRUHMORD    ^^  irrogular  and  inept.    The  service,  therefore,  of  Mfs. 
&c.        Abemethy  Drummond,  as  heir-female  of  provi8ion»  was  un- 
deniably so,  unless  the  decree  of  the  Court  of  Session  1761 
operated  to  alter  that  charter,  which  it  did  not  or  could  not 
do ;  because  the  destination  being  to  heirs-male  general  of 
William  Drummond,  there  could  be  no  room  for  the  sncoefi- 
sion  of  a  female,  unless  it  had  been  proved  that  no  heirs- 
male  existed,  which  was  impossible,  as  such  heirs-male  did 
exist.    The  decree  of  the  Court  of  Session  in  1761  did  not 
and  could  not  in  law  remedy  the  defect.    Such  decree  could 
not  alter  the  ordinary  rules  of  law  in  regard  to  a  service. 
The  service  is  for  the  jury  to  give  a  verdict,  as  answers  to 
certain  questions  of  fact.    If  Mrs.  Abemethy  Drummond 
served  herself  heir  of  provision  to  her  father,  then,  the  first 
question  was,  *'  In  what  lands  her  father  died  last  vest  and 
seized  ?"  which  answer  can  only  be  made^by  production  of 
the  deceased^s  chart^er  and  sasine.    And  the  next  question 
is,  Whether  the  claimant  be  the  nearest  and  lawful  heir 
under  that  investiture,  so  as  to  show  that  she  was  heir  of 
provision  ?  Now,  the  investiture  did  not  show  that  she  was 
the  nearest  heir  ;  and  had  it  not  been  for  the  decreet  of  the 
Court  of  Session,  and  the  direction  therein,  the  jury  conld 
not  have  served  her.     But  this  direction  of  the  Court,  com- 
pelliDg  the  jury  to  find  contrary  to  fact  and  evidence,  being 
bad,  the  whole  service  was  inept. 

Plecidedfor  the  Respondent. — That  the  destination  in  the 
charter  of  1724,  of  William  Drummond,  younger,  said  to  be 
erroneous,  might  be  soundly  construed,  when  read  wiUi  re- 
ference to  its  warrant,  to  import  the  same  heirs  as  those 
specified  in  the  contract  of  marriage.  That  it  was  from  the 
contract  of  marriage  Mrs.  Abernethy  Drummond's  right 
flowed,  whereby,  on  failure  of  heirs-male  of  the  body  ai 
her  father  and  grandfather,  she  succeeded  as  heir-fenijJe 
under  the  marriage  contract;  and  had,  before  she  soc- 
ceeded  as  heir  of  that  marriage,  a  jus  creditt,  and  after- 
wards an  absolute  right  as  fiar,  entitling  her  to  dispose  of 
the  estate  in  any  manner  she  pleased,  notwithstanding  the 
substitution  therein.  Supposing  her  service  to  her  father, 
and  her  title  otherwise  made  up,  were  defective,  still 
there  was  a  right  in  her,  under  the  contract  of  mar« 
riage,  sufficient  to  support  the  conveyance  to  the  respond- 
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ents.    But  her  Berrice  now  was  protected  from  challenge  by       1797. 
the  Ticennial  prescription  introdaced  by  the  statutes  1494,  e. 


57|  and  16179  c.  13.  Besides,  this  service  was  supported  by  '<>"■• 
the  solemn  decree  of  the  Court  of  Session  in  1761,  upon  which  uhdsat,  &c. 
it  proceeded :  And,  independently  of  this,  the  service  ought 
to  be  sustained,  because  the  charter  taken  by  William 
Dmmmondi  her  father,  in  1724,  was  a  charter  of  resigna- 
tion and  confirmation.  It  confirmed  his  previous  base  infeft- 
ment,  the  destination  of  which  was  conform  to  the  destination 
in  the  marriage-contract ;  and,  upon  this  right  alone,  she  was 
entitled  to  serve  heir  in  special  to  her  father. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged,  that  the  interlocutors  be  affirmed. 

For  the  Appellant,   W.  Adam^   Wm.  Honyman. 

For  the  Respondents,  Sir  John  ScotU  Sir  TFm.  Grants  J» 

Anatruther,   Chas.  Hay. 


OsoRGB  Jones,  Proprietor  and  Manager  of  the)     a      n    * 
Amphitheatres  of  Edinburgh  and  Ghisgow,)    ^PP^"^^^ ' 

Mbssbs.  LmnsAT  &  Co.,  Wood-merchants  in  1  lUgnonients 
Glai^ow, j-ftcdpo 

House  of  Lords,  17th  May  1797. 

BuiiJ>XNO  ConnuoT — ^NoN-Fi7LiiiJfBifT.»-A  written  contract  fox 
bmlding  a  drcus,  to  be  finished  and  ready  for  opening  on  the  11th 
November  1702,  under  a  penalty  of  £500»  was  entered  into  :— 

[  Held  it  not  a  breach  of  tins  contract  entitling'the  party  to  damages^ 
that  the  circus  was  not  finished  for  five  or  six  weeks  later  than 
the  time  stipulated. 

This  was  an  action  raised  before  the  Magistrates  of  Glas- 
gow, by  the  respondents  against  the  appellant  for  payment 
of  the  balance  due  on  a  buildings  contract,  for  buUding  an 
amphitheatre  in  Glasgow^  to  which  the  appellant  stated  the 
defence  of  breach  of  contract,  in  respect  that,  by  the  con- 
tract, the  respondents  had  become  bound,  under  a  penalty  of 
£500,  to  finish  the  said  building  by  the  term  of  Martinmas 
(1 1th  November  1792).  That  the  same  was  not  completed 
until  Christmas  following,  while  great  expense,  loss,  and  da* 
mage  was  thereby  occasioned  to  the  appellant,  from  entering 
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1797.        ^^^^  expensive  engagements  with  equestrians  and  stage  per- 

^    formers,  upon  the  faith  that  the  amphitheatre  would  be 

DINGWALL    ready  to  be  opened  at  the  date  stipulated  in  the  contract. 
^'    .         The  Sheriff  found,  **  that  although  it  was  proved  that  the 
No?.  28, 1794. "  respondents  were  five  or  six  weeks  later  of  finishing  the 
''  work  which  they  contracted  with  the  defender  (appellaot), 
*'  to  complete  at  Martinmas  1792,  yet,  that  he  had  adduced 
"  no  proof  that  the  ultimate  finishing  of  the  circus  was  re- 
''  tarded,  or  that  the  alleged  delay  of  opening  it  was  owing  to 
*'  the  delay  of  the  pursuers  in  implementing  their  contract." 
This  decree  being  extracted,  a  suspension  was  brought  to 
the  Court  of  Session. 
May 21. 1795.     ^^^  Lord  Ordinary  refused  the  bill;  and,  upon  reclaim- 
July  6, ing  petition,  the  Court  adhered.     And,  on  further  petition, 

Feb.  13, 1796.  they  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
that  the  interlocutors  be  affirmed  :  And  it  is  farther 
ordered,  that  the  appellant  do  pay,  or  cause  to  be  paid, 
to  the  respondents  £100  for  costs,  in  respect  of  the 
said  appeal. 

For  Appellant,    TF/n.  Adaniy    Tho.  M'Donaldy  H.  D.  Inglis. 
For  Respondents,  Sir  J,  Scott,  Robt,  Davidson, 


Wm.  Dingwall  of  Bruckley,  Esq.     .        .        Appellant ; 
Jambs  Farquharson  of  Inverey,  Esq.        .         Bespandent. 

House  of  Lords,  31st  May  1797. 

Seryitude  op  Peat — Servitude  op  Road. — (1.)  The  grant  or 
tolerance  of  a  right  to  take  peat,  was  so  worded  as  in  one  clause 
to  apply  to  fifteen  fires,  while  in  the  other  dauses  of  the  deed,  it 
was  conceiyed  so  as  to  mean  fifteen  families,  without  respect  to 
the  number  of  fires  each  family  might  use ;  the  words  fifteen  &- 
milies  or  fires,  being  apparently  used  in  the  sense  that  eadi  &- 
mily  was  counted  as  one  fire,  whether  they  used  one  or  moce 
fires  in  their  houses.  Held,  that  the  grant  was  not  limited  to 
fifteen  fires  in  all,  but  extended  to  the  fire  or  fixes  which  fnfh 
family  might  use,  not  exceeding  the  number  of  fifteen  ^milies. 
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Also,  that  if  the  tenants  should  increase  beyond  the  number  of  fif-        1797. 
teen  families,  that  they  had  a  right  to  take  peat  on  payment  of 


the  sum  stipulated.    (2d.)  The  deed  also  conferred  a  right  of    diwowall 
•*  road"  or  **  tvay,"  for  carrying  their  peats  from  the  moss.  Held,  ^j^bquhabson. 
that  this  was  to  be  constraed  to  mean  a   cart   roadt  conye- 
nient  for  canying  their  peat  from  the  moss,  and  not  a  horse  roadj 
as  contended  for  by  the  appellant. 

The  appellant  and  respondent's  estates  lie  adjoining  to 
each  other,  in  a  part  of  Aberdeenshire  where  there  is  no 
coal.  There  was  plenty  of  peat  on  the  appellant's  lands  of 
Bnickley,  but  none  on  the  respondent's  lands  and  estate  of 
Bruxie,  which  had  been  acquired,  with  all  the  rights  and  pri- 
vileges belonging  thereto,  from  a  Mr.  Keith. 

Mr.  Keith,  the  former  proprietor  of  Bruzie,  had  entered 
into  a  contract  with  the  appellant's  father,  by  which  the 
former  purchased  a  privilege  or  right  of  drawing  peats  from 
the  appellant's  lands  ;  and  it  is  in  regard  to  the  extent  to 
which  he  had  right  to  this  servitude  of  peat,  as  well  as  of  a 
road- way  to  the  peat  mosses,  that  mutual  declarators  were 
brought  by  the  parties. 

The  disposition  or  grant  by  the  appellant's  father  was  in  Mar.  19,1733. 

these  terms : — "  Give,  grant,  and  dispone  in  favour  of  William 

"  Keith,  his  heirs  and  assignees,  an  heritable  and  irredeem- 

"  able  moss  tolerance,  upon  the  haili  mosses  of  Bruckley 

"  and  little  Auchock,  lying  within  the  parish  of  Auchridie, 

''  and  sheriffdom  of  Aberdeen,  and  belonging  heritably  to 

"  me,  the  said  William  Dingwall,  for  serving  and  accommo- 

"  dating  the  town  and  lands  of  Over  Altrie,  Middle  Altrie, 

*'  Nether  Altrie,  Carndell,  Stockbridge,  and  Brownhill,  lying 

"  within  the  parish  of  Old  Deer,  and  sheriffdom  of  Abcr- 

"  deen,  and  belonging  heritably  to  the  said  William  Keith, 

''  and  all  and  every  one  of  them,  yearly,  in  all  time  coming, 

"  with  the  whole  peats  which  the  possessors  of  the  several 

"  tovms  above  specified,  or  any  one  or  more  of  them,  shall 

'*  happen  to  have  occasion  for,  within  their  own  families, 

"  not  exceeding  the  number  of  fifteen  fires,  over  and  above 

'<  what  is  necessary  for  drying  their  corns  growing  on  the 

*'  Baid  town  and  lands,  and  after  allowing  to  the  said  Wil- 

*'  liam  Keith,  and  his  heirs  and  successors,  the  whole  peats 

*'  they  shall  have  occasion  for  within  their  own  families, 

*'  under  the  name  of  one  single  fire,  hereby  authorizing  and 

**  empowering  the  said  William  Keith  and  his  foresaids,  and 

*•*•  their  haill  tenants  and  sub-tenants,  and  possessors  of  the 
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1797.  «« several  lands  aboye  mentioned,  belonging  to  the  said 
"  William  Keith,  to  cast,  win,  and  load  as  many  peats 
D  NGWA  ^,  yearly,  in  all  time  coming,  within  the  mosses  above  men- 
FABQCHARsoK* "  tioued,  as  shall  accommodate  their  families  as  above, 
'*  and  to  transport  and  load  the  same  from  the  mosses  above 
**  mentioned,  to  the  several  lands  above  specified,  by  a  con- 
"  venient  road  or  way,  beginning  at  the  bum  upon  the 
<'  north  end  of  the  town  of  Broomhill,  and  going  hence 
**  through  the  lands  of  Little  Auchock,  to  the  mosses  above 
"  specified,  set  apart,  and  marked  by  us,  the  said  William 
**  Keith  and  Mr.  William  Dingwall,  beginning  at  the  norih 
**  side  of  William  Crichton's  croft,  and  continuing  to  the 
^^  north  side  of  Dubsdale,  and  going  from  the  said  two 
*'  points,  in  two  straight  lines,  through  the  said  mosses,  to 
<c  the  green  ground  upon  the  march  of  Meikle  Auchock, 
*<  and  north  side  of  the  said  moss ;  providing,  nevertheXeasi, 
**  like  as  it  is  hereby  specially  provided  and  declared,  that 
'<  the  above  tolerance  is  granted  and  accepted  with  the  ex- 
'*  press  provision  and  condition,  that  in  case  the  sereral 
<<  families  upon  the  lands  above  mentioned,  belongmg  to 
**  the  said  William  Keith,  shall  happen  at  any  time  here- 
'<  after  to  exceed  the  number  of  fifteen  families,  then,  and 
**  in  that  case,  the  said  William  Keith  and  his  foresaids, 
**  shall,  by  their  acceptation  hereof,  be  bound  and  obliged 
*'  to  make  yearly  payment  to  me,  the  said  William  Ding- 
"  wall,  and  my  above  written,  of  the  sum  of  £1. 10a  Scots 
**  money,  for  each  of  their  families  or  fires  above  the  num- 
**  ber  of  fifteen,  which  shall  happen  to  be  acconmiodated 
'*  farth  of  the  moss  above  specified." 

From  the  date  of  this  deed  of  tolerance  1733,  till  within 
a  few  years  before  the  actions  were  raised,  no  difference  or 
dispute  arose  about  the  terms  or  construction  of  it. 

Soon,  however,  after  the  respondent  purchased  the  estate 
of  Bruxio  in  1778,  the  appellant  attempted  to  restrict  the 
tolerance  of  taking  peat  in  the  above  grant,  upon  the  idea 
that  the  right  was  only  to  the  extent  of  fifteen  fires,  that  is, 
one  fire  in  each  family.  He  further  insisted  that  the  tenants 
should  take  the  use  of  a  totally  different  road  from  that  de- 
scribed in  the  contract,  and  had  dug  up  ditches  to  obstmct 
the  use  of  the  old  road.  He  further  began  to  burn  part  of  the 
moss,  and  to  convert  it  into  corn  land,  in  order  to  destroy, 
at  least  to  diminish,  the  extent  of  the  servitude. 

In  these  circumstances,  the  present  actions  of  declarator 
were  brought. 
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The  appellant  a  action  concladed  to  hare  it  foond,  1.  That      ^'^^'*' 
it  was  optional  to  him.  to  allow  the  tenants  and  posseBBors 
of  the  respondent  8  estate,  to  cast  or  carry  off  any  greater         ^ 
quantity  of  peats  than  was  sufficient  to  supply  fifteen  fires,  even  varqubabsow. 
on  payment  of  the  sum  stipulated  in  the  tolerance.  2d.  That 
they  be  prohibited  from  using  any  other  road  than  the  one 
described  in  the  tolerance,  and  that  '^  as  a  road  for  horses 
only." 

The  respondent's  declarator  concluded,  1st.  That  the 
respondent  and  his  tenants  have  a  right  to  carry  off  what- 
eyer  quantity  of  peats  they  may  have  occasion  for  in  their 
families,  to  the  number  of  fifteen,  whether  they  may  happen 
to  have  one  or  more  fires  in  each  family.  2d.  That  they  have 
a  title  to  cast  or  carry  away  peats  from  these  mosses,  vrith- 
oat  the  consent  of  the  appellant,  on  paying  to  him  the  sum 
of  £1.  IDs.  Scots  annually,  for  each  family,  exceeding  the 
number  of  fifteen.  3d.  That  the  appellant  is  not  entitled  to 
change  the  respondent's  road,  or  access  to  the  mosses,  but 
that  he  must  keep  the  road  described  in  the  tolerance,  open 
and  patent  for  the  use  of  the  respondent  and  his  tenants, 
and  that  they  have  not  only  a  right  to  it  as  a  foot  road,  but 
as  a  road  for  horses,  carts,  and  carriages.  4th.  That  the 
appellant  should  be  discharged  from  burning,  and  other- 
wise destroying,  or  admitting  strangers  to  the  said  mosses^ 
80  as  to  hurt  or  infringe  upon  the  right  of  the  respondent, 
in  the  peaceable  and  quiet  possession  of  his  moss  tolerance ; 
and,  lastly,  that  the  appellant  should  be  found  liable  in 
damages  and  expenses. 

The  appellant  contended,  1st.  By  the  express  words  of 
the  contract,  the  respondent  was  only  entitled  to  take  peats 
for  fifteen  fires  out  of  his  mosses,  without  respect  to  the 
number  of  families.  It  was  a  tolerance  to  take  peat  sufii- 
cient  for  supplying  fifteen  fires,  and  no  more ;  for  if  the 
meaning  of  the  tolerance  had  been,  that  fifteen  families, 
though  using  ever  so  many  fires^  should  be  entitled  to  take 
all  the  peats  from  the  moss  of  Bruckley,  the  clause  would 
have  run  in  different  terms,  and  the  possessors  of  Bruxie 
would  have  been  entitled  to  take  what  peats  they  had 
occasion  for  within  their  families,  not  exceeding  the 
number  of  fifteen  families.  That  the  consideration  which, 
by  the  separate  clause  of  the  deed,  is  stipulated  to  be  paid 
for  additional  fires,  over  and  above  fifteen,  being  no  more 
than  2s.  6d.  per  year,  is  an  additional  proof  that  the  word 
*^  fires"  is  to  be  taken  in  the  natural  sense,  as  an  annual 
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1797.       payment  and  compensation  for  as  many  peats  as  would  sup- 

■"  ply  the  consumpt  of  one  fire,  but  could  not  bo  deemed 

y.  equivalent  to  the  consumpt  of  a  family  keeping  many  fires. 

VARQUH ARSON.  And  lastly,  as  to  the  practice,  it  was  contended,  that  about 

sixty  years  ago,  there  was  not  a  house  on  any  of  the  farmB 

of  the  estate  of  Bruxie  which  contained  two  chimnies,  so 

that  it  was  impossible  that  any  one  of  the  possessors  could 

use  more  than  one  fire  at  the  period. 

The  respondent,  on  the  other  hand,  contended,  1st.  That 
the  appellant's  plea  rested  on  a  judaical  construction  of  the 
words  made  use  of  in  the  deed  of  tolerance,  without  attend* 
ing  to  the  sense  or  meaning  in  which  they  were  received 
in  the  country,  and,  indeed,  made  use  of  by  the  parties  to 
this  transaction.  It  was  evident  that  the  word  fire  was 
synonymous  with  the  quantity  of  fuel  consumed  by  an  or- 
dinary tenant,  in  that  part  of  the  country,  for  domestic 
purposes.  That  this  was  evident  from  the  clause,  declaring 
that  the  fuel  consumed  by  the  proprietor  of  Bruxie  should 
be  considered  only  as  one  fire,  which  it  was  proper  to  speci- 
fy should  be  the  case  with  regard  to  the  proprietor  of  the 
estate,  who  had  probably  five  or  six  fires  within  his  house, 
and  consumed  five  or  six  times  the  quantity  of  fuel  an  ordi« 
nary  tenant  would  have  occasion  for ;  but  that  it  was  un- 
necessary to  make  such  a  declaration  in  regard  to  the 
tenants,  who  seldom  had  occasion  to  use  more  than  one  or 
two  fires,  and  hence  the  words  families  and  fires  came  to 
be  used  as  synonymous  terms.  That  if  any  doubt  on  this 
head  could  arise  from  the  first  clause  in  the  contract,  it  was 
completely  removed  by  the  second,  in  which  provision  is 
made  for  the  number  of  families  on  the  estate  of  Bruxie 
exceeding  fifteen,  and  it  is  declared  in  that  event, — **  That 
the  sum  of  £1.  10s.  Scots  shall  bo  payable  for  each  of 
**  their  families  or  fires,  above  the  number  of  fifteen,  which 
''  shall  happen  to  be  accommodated  furth  of  the  mosses 
'*  above  specified."'  Thus,  in  the  clearest  manner,  showing 
that  the  words  ^'  families"  and  "  fires"  were  used  in  the 
contract  in  identically  the  same  sense. 

2d  point.  As  to  whether  it  was  optional  to  the  appellant 
to  exclude  the  respondent's  tenants,  in  so  far  as  they  should 
exceed  the  number  of  fifteen,  from  his  mosses,  even  upon  the 
payment  of  the  stipulated  sum  of  £1.  10s.  Scots,  for  each  of 
the  additional  families  or  fires  ?  It  was  contended  for  the  ap- 
pellant, that  the  dispositive  clause,  or  that  part  of  the  deed  of 
tolerance  which  contains  the  grant  of  the  servitude,  is  onlj 
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confined  to  fael  to  supply  fifteen  fires,  and  that  there  was        1797. 

not  one  word,  from  beginning  to  the  end  of  the  deed,  im-    • 

porting  the  grant  of  a  servitude  of  fuel  for  more  fires.     So    d«  now  all 

that  the  original  limitation  being  confined  to  fuel  for  fifteen  f^kquqaesok. 

fires,  the  proprietor  of  the  servient  tenement  is  left  free  to 

exercise  his  option,  in  regard  to  a  supply  of  fuel  beyond 

that  number.    In  answer,  the  respondent  contended,  that 

this  construction  of  the  grant  was  totally  at  variance  with 

the  direct  terms  used.    It  expressly  provided,  in  the  first 

place,  for  fire  to  fifteen  families,  and,  in  the  second  place, 

and  by  a  separate  clause,  it  provides  for  a  supply  of  fuel  to 

the  respondent's  tenants,  should  they  increase  beyond,  or 

exceed  that  number  of  families.    In  the  latter  case,  the  price 

or  consideration  stipulated  was  fixed  at  £1. 10s.  Scots  per 

annum,  besides  the  price  paid  for  the  grant  conferred  for 

the  accommodation  of  the  respondent's  tenants.    The  grant 

is  as  absolute  for  the  number  beyond  fifteen  families,  as 

for  the  fifteen  families  themselves ;  and  therefore,  it  was  not 

left  optional  to  the  appellant  to  admit  or  disallow  fuel  to 

the  number  beyond  fifteen  families. 

3d  point  is,  Whether  the  respondent  is  entitled  to  a  cart 
road,  for  transporting  his  peats,  or  if  he  is  limited,  as  the 
appellant  contends,  to  a  horse  road  only,  for  carrying  the 
peats  on  horses'  backs,  and  in  creels  or  hurdles?  The 
respondent  maintains  that,  on  this  subject,  the  deed  of  tol- 
erance is  conclusive.  It  allows  the  tenants  a  liberty  to 
transport  their  peats  *'  by  a  convenient  road  or  way,  begin- 
*'  ning  at  the  little  bum  upon  the  north  side  of  Brownhill,  &c., 
'*  set  apart  by  tis,  the  said  William  Keith  and  William 
**  Dingwall"  In  the  law  of  Scotland,  which  in  this  parti- 
cular is  borrowed  from  the  Roman  law,  there  are  three 
different  servitudes  of  roads  known  and  established,  viz., 
"  Iter,  actus,  et  via.  Iter  is  a  right  of  a  horse  or  foot  pas-  Ersk.  B.  2, 
'*  sage;  actus  is  a  right  of  carriages  drawn  by  men,  and  of  Tit.  9,  §  12. 
<'  driving  cattle ;  via  comprehends  the  other  two,  and,  be- 
**  sides,  includes  a  right  of  driving  carriages  with  horses,  or 
*'  other  beasts  of  draught."  And  Erskine  further  mentions, 
that  there  are  servitudes  by  the  usages  of  Scotland,  analo- 
gous to  these,  for  foot  road,  horse  road,  a  cart  or  coach 
road.  As,  therefore,  by  the  words  of  the  grant,  the  respon- 
dent is  entitled  to  a  road  or  way,  there  can  be  no  doubt  he 
is  entitled  to  a  cart  road. 

The  Lord  Ordinary  pronounced  this  interlocutor: — *•  The  Nov.  12,1793. 
*'  Lord  Ordinary  having  considered  the  mutual  memorials, 
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1797.       «<  together  with  the  heritable  moss  tolerance,  Finds,  that 
'  the  respondent)  Inverey,  as  proprietor  of  the  estate  of 


DINGWALL 


V, 


'<  Bnude,  is  entitled  to  the  pririlege  of  moss  upon  the  mosses 
vARquaABsoir. "  of  Bruckley  and  Little  Anchock,  for  serving  and  aceooi- 
''  modating  the  towns  and  lands  of  Over  Altrie,  Middle 
**  Altrie,  Nether  Altrie,  Camdel,  Stockbridge,  and  Brown* 
'^  hill,  with  the  whole  peats  which  the  possessors  of  theee 
''  towns,  or  any  of  them,  shall  have  occasion  for  in  their 
**  families,  the  same,  however,  being  limited  to  the  number 
<*  of  fifteen  fires,  besides  what  is  necessary  for  drying  their 
"  corns;  and  reckoning  the  whole  peats  which  the  proprie- 
''  tor  of  Bnude  shall  have  occasion  for  in  his  own  family,  as 
<c  one  of  the  said  fifteen  fires.  Finds,  that  Inverey  (respon- 
**  dent)  and  his  tenants,  in  the  town  and  lands  above  men- 
**  tionedy  are  entitled  to  a  convenient  cart  road  in  the  direo- 
**  tion  specified  in  the  said  moss  tolerance,  for  transporting 
**  their  peats  from  the  said  mosses  to  the  several  lands : 
"  Finds,  that  in  case  the  several  families  upon  the  lands  aboTe 
**  mentioned,  shaU  happen  at  any  time  to  exceed  the  nnmber 
**  of  fifteen,  in  that  case,  Inverey  (respondent)  shall  be  en* 
*'  titled  to  take  peats  from  the  said  mosses,  for  the  acoom- 
**  modation  of  the  extra  families,  but  shall  be  obliged  to  pay  . 
"  yearly  to  the  proprietor  of  the  said  mosses,  the  sum  of  JCl. 
**  lOs.  Scots,  for  each  fire  made  nse  of  by  such  of  the  said  fa- 
<'  milies  as  exceed  thennmber  of  fifteen,  anddecerns."  Onre- 
J  19  1794  P'^^^^^o^^'^i^^^th parties, theLordOrdinaryadhered.  On 
'  fnrther  representation,his  Lordship  prononncedthisinterlocn- 
tor : — **  Finds,  that  by  the  just  construction  of  the  toleranoey 

j)eQ^  20 **  explained  by  subsequent  practice,  the  privilege  of  moss 

**  therein  specified,  is  granted  to  the  use  of  fifteen  families, 

"  and  not  limited  to  fifteen  fires,  and  with  this  alteration 

"  adheres  to  the  interlocutor  above  pronounced.    A  third 

Jan.  23, 1796.  representation  was   refused.     On  petition  to  the  whole 

Feb.  28, Court,  the  Lords  adhered  to  the  Lord  Ordinary's  interloeo- 

Mar.  11, tors.    And  on  further  petition,  they  adhered. 

Against  these    interlocutors    the    present   appeal    was 
brought  to  the  House  of  Lords. 
After  hearing  counsel,  it  was 
Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellant,  Sir  J.  Scott^  W.  Grant 
For  Respondent,  J.  Anstruther^  Chas,  Hay, 
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PATKBSOSI8,&C 

P. 
XACCAUL,  &C. 


Appellants; 


Petbr  Patbrson,  Esq.  of  Merryflats,  and  ^ 
Archibald  CahpbelLi  Merchant  in  Green- 
ock»  Burviving  tmatees,  nominated  and 
appointed  by  John  Patbrson  of  Castle- 
hill,  and  John,  Pbtbr,  Jambs,  and  Ag- 
nes Patbrsons^  children  of  the  said  John 
Paterson, 

John   MacCaul,    Merchant  in    Glasgow,  ^ 
Tmstee  upon  the  Sequestrated  estate  of  I 
the  said  John  Paterson,  and  Wm.  Craig  ^  Respondents. 
and    Others,  Creditors  of  the  said  John 
Paterson, 

House  of  Lords,  6th  June  1797. 

Trust  Dbed — ^Deliybrt — ^SiMUiiATE — Beduction  of  Dbed  in 
FRAUDEM  CREDITORUM. — CSrcomstances  in  which  a  tmst  deed, 
granted  merely  for  the  purpose  of  conveymg  his  property  to  his 
duldren,  and  distributing  it  amongst  them  at  the  grantei^s  death, 
upon  which  infeftment  was  immediately  taken,  was  held  to  be  re- 
dacible  at  the  instance  of  subsequent  creditors  upon  his  bank- 
ruptcy, seyen  years  thereafter,  though  not  challenged  under  the 
statutes,  but  at  common  law. 

John  Paterson  of  Castlehill,  of  this  date,  executed  a  April  24,1786. 
trust  deed  in  favour  of  the  appellants,  upon  the  narratiYO, 
<<  That  the  children  of  the  marriage  procreated,  and  ez- 
*<  isting  between  me  and  the  deceased  Mary  Sommenolle, 
"  my  spouse,  are  still  unproyided  for  by  me,  in  a  sufficient 
**  share  of  my  estate,  to  which  they  have  good  right,  from 
"  the  subjects  I  have  received  belonging  to  their  mother, 
"  and  that  it  is  my  intention  that  those  children  should  be 
*<  suitably  provided  out  of  my  estate."  Therefore  he 
disponed  to  the  appellants,  as  trustees  and  fiduciaries  '*  for 
'*  the  use  and  behoof  of  John,  William,  Peter,  James,  and 
"  Agnes  Patersons,  my  children  lawfully  procreated  be- 
'*  tween  me  and  the  decectsed  Mary  Sommerville,  all  and 
*<  hail  that  piece  of  land  called  Castlehill,"  and  certain 
other  lands  therein  enumerated. 

The  reservations  and  purposes  of  the  trust  were  thus  de- 
clared : — "  Reserving  always  my  liferent  of  the  subjects 
"  above  disponed.    But  these  presents  are  granted  for  the 
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1797.       "  ends  and  purposes  after  specified,  namely,  that  the  trus- 

"  tees  shall,  after  my  death,  dispone  and  convey  to  my 

''^"c  *°'*''  "  eldest  son,  his  heirs  and  assignees  whomsoever,  and  in 
f).  '*  case  of  his  death  without  lawful  issue,  to  my  eldest  son 

UACCAUL,  &c.  <(  ^j^gjj  existing,  his  heirs  and  assignees^  the  lands  of  Castle- 
**  hill."  He  then  directed  his  trustees  to  sell  and  dispose  of 
'*  all  his  other  heritable  subjects  above  disponed  by  public 
*'  or  private  sale,  and  to  divide  the  proceeds  of  the  same 
*^  equally  among  my  whole  children,  which  shall  be  existing 
"  at  the  time  of  my  death." 

The  deed  contained  an  obligation  to  infeft,  and  a  pro- 

curatory  of  resignation  and  precept  of  sasine  in  common 

form,  and  the  appellants  were  infeft  upon  it  accordingly. 

John  Paterson  of  Castlehill,  thereafter  became  bankrupt, 

Dec.  17,1793.  and  was  sequestrated  of  this  date,  and  the  respondent 

MacCaul,  was  appointed  trustee  on  his  bankrupt  estate. 

The  present  action  was  a  reduction  brought  by  the  re- 
spondents, to  set  aside  and  reduce  the  above  deed,  on  the 
following  grounds : — 1st.  That  the  conveyance  was  a  simu- 
late deed,  not  expressing  the  real  views  and  intentions  of 
the  grantor,  but  intended  merely  as  a  pretence  to  enable 
him  to  settle  upon  more  favourable  terms  with  Agnes  King, 
a  woman  who  pretended  to  be  his  wife.  2d.  That  the 
trust  conveyance  for  behoof  of  the  children  was  never 
legally  delivered,  and  the  infeftments  taken  thereon  were 
improperly  and  surreptitiously  taken,  without  the  authority 
or  knowledge  of  the  grantor.  3d.  That  the  deed,  suppos- 
ing it  to  have  been  legally  delivered,  and  seriously  intended  to 
convey  what  it  expresses,  was  an  alienation  in  ^raudem 
creditorum. 

In  defence  to  this  action,  it  was  answered: — Ist.  That 
there  v^as  no  legal  evidence  on  the  face  of  the  deed  itself, 
to  show  that  it  was  a  simulate  deed,  and  merely  to  affect 
the  claims  of  Agnes  King  upon  him,  1st,  because  it  did  not 
convey  the  whole  estate.  It  reserved  it  entire  to  himself  in 
liferent ;  and,  2d,  because  if  Agnes  King  made  good  her 
claim  of  being  his  wife,  the  infeftment  taken  would,  in  that 
case,  not  defeat  her  terce  or  dower,  because  she  would  be 
entitled  to  her  terce  upon  all  lands  in  which  John  Paterson 
was  infeft,  previous  to  granting  that  deed.  2d.  In  the  next 
place,  the  deed  was  a  properly  delivered  deed,  given  and 
left  in  the  hands  of  John  Maxwell,  writer,  Glasgow,  who 
was  agent  as  well  of  the  grantor  as  of  the  grantees,  and 
where  the  deed  is  in  the  bands  of  one  who  is  the  agent  fur 
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bothy  it  ia  preBumed  to  have  been  deliyered  for  behoof  of       1797. 
the  crranteea.    In  the  second  place,  it  is  impossible  to  say    "  ' 

that  a  deed  has  not  been  delivered,  on  which  sasine  has        ^q\     * 
been  given,  and  the  instrument  of  sasine  duly  recorded.        v* 
Farther,  the  consent  of  John  Paterson  was  not  necessary  to  ^^^^^^* 
tins  infeftment,  as  that  was  conclusive  from  his  leaving  it  in 
the  hands  of  the  grantee's  agent,  with  the  usual  clauses 
for  infeftment.    3.  The  deed  was  not  granted  to  the  pre- 
judice of  prior  croditors,  for  the  grantor  then  owed  no  debts, 
or  if  he  did,  they  have  been  all  since  paid,  and  the  debts  of 
the  creditors  who  now  reduce  this  deed,  were  contracted 
five  or  six  years  after  its  date;  neither  was  it  granted 
in  contemplation  of  bankruptcy,  for  the  d6ed  is  dated  in 
1786,  and  the  bankruptcy  took  place  in  1793.    At  the  time 
the  deed  was  granted,  John  Paterson  was  perfectly  solvent. 
The  case  of  Street  v.  Mason,  founded  on  by  the  respondents,  stair's   Deci. 
instead  of  being  against,  is  in  favour  of  the  appellant,  as»ons,  July  2, 
showing  that  the  deed  is  not  impeachable  as  in  fraudem  i^^^'  j^^  ^^ 
creditorum,  1673. 

The  Lord  Ordinary,  of  this  date,  pronounced  this  interlo- Jan.  26,,  1796. 
cator: — '' Reduce,  decern,  and  dedare,  in  terms  of  the 

"libel."    And,  on  representation,  his  Lordship  adhered.  ^®^' *» 

And  on  petition  to  the  whole  Lords,  the  Court  adhered  to  P^b.  26, 

the  interlocutor  of  the  Lord  Ordinary.*  Not.  15, 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  /or  the  Appellants. — 1st.  The  deed  was  not  si- 
mulate in  any  one  degree,  except  as  to  Agnes  King,  and 
therefore  must  receive  effect  to  every  other  purpose,  and  in 
particular,  as  regards  the  respondents,  who  challenge  it. 
2d.  Because  there  is  every  legal  presumption  of  the  deed 
having  been  delivered,  both  from  the  general  rule  of  law 
in  regard  to  deeds  executed  according  to  the  form  of  law  of 
Scotland,  which  throws  it  upon  the  respondents  to  show 
that  it  was  not  delivered,  but  which  they  have  not  done ; 
and  also  from  the  fact  of  its  having  been  deposited  with  a 
person  who  was  agent  both  for  the  grantor  as  well  as  the 
grantees;  in  which  case,  the  presumption  is,  that  it  is  de- 
livered to  him  as  agent  for  the  grantees.    And  what  makes 


*  Opinions  of  Judges : — 

LoBD  PassiDBifT  Campbell. — '*  This  was  evidently  a  mortU  causa 
deed,  and  cannot  be  sustained  against  creditors.  Vide  Dictionary,  voce 
<'Fraud,"caseof  Stewart  v.  Mason.  Mr.  Paterson  showed hisown  sense 
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_J'       this  delivery  more  concIuriTe,  in,  that  sasine  was  taken  upon 


PATP.B50MS    ^^®  conveyance,  and  the  instrament  duly  recorded^  which 
&c.        preclndea  the  poasibility  of  saying  that  the  deed  was  not  a 
^,     ^*    ,     delivered  deed.    Whether  the  infeftment  was  taken  with  or 
Without  the  consent  of  the  grantor,  makes  no  difference,  for 
he  had  bound  himself  in  the  deed  to  give  sasine^  by  granting 
his  authority  to  that  effect*    3d.  The  deed,  farther,  was 
not  granted  in  defraud  of  prior  creditors,  nor  granted  in 
contemplation  of  bankruptcy,  nor  has  any  special  act  of 
,  fraud  been  stated  or  proved,  to  support  such  a  ground ;  and 
yet,  upon  the  authority  of  the  cases  upon  which  the  respon- 
dents have  relied,  fraud  must  both  be  stated  and  preyed. 

Pleaded  far  the  Beapandenie. — 1st.  The  trust  deed  was  a 

simulate  deed,  not  expressing  the  real  object  and  intention 

of  the  grantor,  but  intended  merely  as  a  pretence,  to  enable 

Mdrbead  of  him  to  settle  upon  more  fayourable  terms  with  Agnes  Eong, 

^ dh^Sra  ^' ^^  ^^^^  ^^^  ^^^  intended  to  be  effectual,  unless  he  pre- 
Muirbead,  '  vailed  on  her  claims.  Had  she  prevailed  in  making  good 
Fonntainballs,  her  claim,  she  would  have  been  entitled  to  a  share  in  his 
Ross  V.'  Mao.  ^^^»  ^^^  this  deed  was  granted  to  disappoint  that  object 
kenzte,  affirm*  The  deeds  executed  by  persons  about  to  engage  in  rebel- 
Hotueof  ^^°'  conyeying  their  estates  to  their  next  heirs,  to  saye  for- 
Lords,  29th  feitures,  haye  always  been  reduced  as  simulate,  or  not 
A^"^t*  ti[^  meant  to  take  effect,  unless  the  forfeiture  took  place.  Here 
▼ol.  ^^  ™I^  wished  to  be  avoided  neyer  took  place,  because 

Agnes  King's  claim  was  finally  settled  and  bought  ol^ 
leaving  rights  to  stand  as  before  this  deed  was  executed. 
2d.  The  trust-deed  was  neyer  legally  delivered,  and  con- 
sequently cannot  be  effectual  to  the  grantees  or  donees. 
3d.  The  trust-deed  was  farther  reducible,  as  being  tnjraur 

of  the  matter,  by  cutting  his  name  from  the  disposition.  The  deed, 
besides,  was  executed  for  a  particular  purpose,  and  noi  afaxr  me 
at  the  time.  When  that  object  ceased,  the  trustees  wished  to  make 
another  use  of  it,  which  was  equally  unfair.  I  am  for  refusing  the 
pxayer  of  the  petition."—*'  I  adhere  to  the  former  interlocutor." 

Lord  Justice  Clerk. — *'  I  am  for  adhering.  Thb  is  an  unilateial 
deed,  and  no  other  vras  meant  to  have  a  jus  quesUum  in  it  It  was 
put  into  the  hands  of  his  own  doer,  who  had  no  authority  to  take 
infeftment  for  deUvery^  bat  onljjor  making  U  a  real  right.  The 
deed  remained  still  in  his  own  power.'' 
Lord  Polkemmbt. — '*  Of  same  opinion.** 
Tide  President  OampbeU's  Session  Papers,  vol. 
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dem  ereditorum;  and  gratnitoas  alienations  of  this  kind,  it        1797. 

will  not  be  disputed,  may  be  set  aside  by  creditors  whose   

debts  were  contracted  preyions  to  such  alienations,  if  they  ■^^'^'^i  ^^* 
have  been  made  with  a  fraudulent  design.  The  design  here  milleb,  &c. 
was  fraudulenti  because,  when  the  bankrupt  executed  this 
deed,  he  had  no  personal  funds,  and  he  could  not  bo  allowed 
to  lock  up  his  property,  and  at  same  time  embark  in  trade, 
without  making  the  design  apparent.  Mr.  Paterson  was 
trusted  by  his  creditors,  on  the  faith  that  his  estate  was  still 
his^  and  not  conreyed  away  to  his  children ;  and,  therefore, 
although  the  conreyance  may  not  be  reducible  upon  any  of 
the  statutes,  it  is  reducible  at  common  law,  which  upon  this 
point  is  founded  on  the  most  obvious  principles  of  justice. 
Stair^B  Decisions,  Street  and  Jackson  v.  Mason,  2d  July 
1763 ;  Reed  v.  Reed,  4th  December  1673. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that   the   interlocutors 
complained  of  be  affirmed. 

For  Appellants,  Sir  J.  ScotU  M.  Nolan. 
For  Respondents,  Wm.  Adam^  John  Clerk. 


[From  the  Court  of  Exchequer  in  Scotland.] 
in  Error  by  BUI  of  Exeeptians. 

Jambs  Eogab,  Dayid  Reid,  Rober: 

Hepburn,  and  John  Henry  Coch  i   ^,  .    . -,  .   „ 

Platnttffs  tnError; 


3 


BANE,  UommisBioners  ot  uustom 
Scotland,        •        •        •        . 

Donald  Miller  and  Benjamin  Miller,  Defendants  tnError. 

House  of  Lords,  9th  June  1797. 

British  Herring  Fishery — ^King's  Bounty— Act  26  Geo.  III. 
c.  81. — ^The  act  of  Parliament  aboye  quoted  confera  a  bounty  of 
208.  per  ton  on  all  decked  Teasels,  called  bussegy  engaged  in  the 
herring  fisheries  in  Scotland.  Circumstances  in  which  the  mode 
of  fishing  practised  by  the  defendants  in  eiror^  did  not  entitle  them 
to  daim  such  bouity. 

Two  modes  of  proseouting  the  herring  fishery  in  Scotland 
are  recognized  by  acts  of  Parliament.  The  one  by  means  of 
boati  called  the  boat  fishery ;  the  other,  by  means  of  larger 
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1707.       vessels,  called  bass  fishery.    The  former  is  prosecuted  bj 

the  fishers  on  the  several  fishing  stations,  when  the  shoals  of 

KDGAR,  c.  ]2Q].|.;Qg  appear  on  their  coast,  and  in  open  boat,  the  fishers 
MILLER,  &c.  bringing  the  fish  to  land,  and  there  si|Iting  and  curing  them 
in  barrels.  The  boss  fishery  is  that  which  is  followed  by 
means  of  decked  vessels,  having  on  board  barrels  and  salt  to 
cure  the  fish  when  caught,  and  a  proper  equipment  of  men 
and  provisions  for  a  long  voyage  of  considerable  endurance, 
'  visiting  the  remoter  fishing  grounds,  and  remaining  away  for 
a  whole  season  for  that  purpose. 

For  the  encouragement  of  the  latter  mode  of  fishing,  seve- 
ral acts  of  Parliament  had  passed,  offering  bounties  of  so 
much  per  ton  of  the  vessel's  tonnage,  for  the  promotion  of 
the  objects  thereof,  as  well  as  to  promote  a  numerous  body 
of  able  seamen  for  the  defence  of  the  country. 

The  act  on  which  the  present  question  arises,  the  act  26 
Geo.  in.  c.  81,  fixes  the  rate  of  bounty  at  20s.  per  ton. 

In  this  situation  of  the  law,  sometime  before  1793,  cer- 
tain fish-curers  in  the  north  of  Scotland  formed  a  plan  of 
prosecuting  the  fishery,  which,  it  was  alleged,  was  a  mere 
device  formed  to  obtain  the  bounties  granted  to  the  bnas 
fishery.  It  appears  that  these  fishers  imagined  that  nothing 
was  wanted  to  convert  their  boat  fishery  into  a  buss  fishery, 
but  the  addition  of  a  decked  vessel  or  buss.  They  accord- 
ingly procured  a  decked  vessel.  Barrels,  salt,  nets,  and 
provisions,  were  put  on  board.  A  number  of  men  appeared, 
calling  themselves  her  crew ;  and  a  license  from  the  prin- 
cipal ofiicers  of  Customs  was  granted  for  the  vessel  to  pro- 
ceed  upon  her  voyage.  Instead  of  proceeding  on  her  voyage, 
however,  the  barrels,  salt,  nets,  and  provisions,  were  all 
taken  out  of  the  buss,  and  the  men  employed  themselves  in 
fishing  in  their  open  boats.  The  herrings  caught  were  landed, 
salted,  and  packed  on  shore,  while  the  empty  buss  or  decked 
vessel  lay  fast  at  her  moorings,  without  proceeding  from  the 
spot. 

The  defendants  in  error,  merchants  in  Staxigo,  Tharso, 
were  among  the  number  who  practised  this  mode  of  fishing, 
and  when  they  applied  to  the  Commit^sioners  of  Customs  for 
the  government  bounty  it  was  refused,  whereupon  they 
brought  an  action  upon  the  case  in  the  Court  of  Exchequer, 
for  payment  of  these  bounties,  proceeding  upon  the  narra- 
tive in  the  declaration,  that  they  had  complied  with  the 
requisites  of  the  said  act,  and  that  their  buss  or  vessel  had, 
between  1st  June  and  Ist  October,  in  the  year  1794,  cleared 
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out  of  the  port  of  Thnrso,  and  proceeded  upon  the  said        1797. 
fishing,  and  did  then  begin  and  continue  to  fish,  and  did    ^— 
there  catch  and  take  a  full  cargo  of  fish,  and  did  return    edgab,  &c. 
therewith  to  the  port  of  Thurso,  &c.  miller,  &c. 

To  this  declaration  the  plaintiff  in  error,  pleaded  the 
general  issue ;  and  the  cause  coming  to  be  tried,  a  verdict 
pursuant  to  the  opinion  and  direction  of  the  Court  was  found 
for  the  defendants  in  error  for  £84.  9s.  3d. 

In  the  course  of  the  cause,  a  bill  of  exceptions  to  the 
opinion  of  the  Court  was  tendered. 

Judgment  having  been  given  for  the  defendants  in  error, 
the  plaintifiEs  brought  the  present  writ  of  error. 

Pleaded  for  the  Plaintiff  a, — It  is  incumbent  on  persons 
claiming  a  bounty,  to  show  that  they  have  faithfully,  unequi- 
Tocally,  and  strictly  complied  with   the  conditions  upon 
which  the  bounty  is  given.    The  evidence  in  this  case  does 
not  prove  a  compliance,  in  point  of  law,  with  the  conditions 
prescribed  by  the  act  of  Parliament,  upon  which  the  action 
IB  founded,  either  according  to  the  words  or  the  spirit  of 
that  act.    First,  as  to  the  words  of  the  act,  it  is  declared,      Sect.  2. 
that  the  decked  buss  or  vessel  shall  dear  out  of  sotneportf 
and  shall  proceed  immediately  upon  the  said  fishery,  and 
shall  there  begin  and  continue  to  fish  for  the  space  of  three 
months,  unless  such  vessel  shall,  within  that  space^  return 
into  port  with  a  full  cargo.     By  the  8d  section  of  the 
act,  no  person  shall  be  entitled  to  the  bounty  for  any  buss 
or  vessel  which  shall  not  proceed  directly  upon  the  said 
fishery,  ^om  that  part  of  the  United  Kingdom  to  which  such 
buss  or  vessel  shall  belong,  and  the  masters  and  owners 
ahall  take  out  a  license  to  proceed  on  her  intended  voyage. 
The  words  also,  shall  continue  at  eea  for  three  months  clear, 
demonstrate  that  the  bounty  was  only  intended  to  such  ves- 
sels as  would  leave  their  own  portF,  and  fish  in  remote 
coasts  or  fishing  grounds.    As  to  the  spirit  of  the  act,  it  is 
equally  clear,  that  the  object  of  the  act  manifestly  was  to 
encourage  shipping  and  navigation,  and  for  breeding  up  a 
race  of  hardy  seamen ;  and  such  object  could  only  be  at- 
tained by  means  of  these  vessels  proceeding  to  sea,  not  by 
keeping  them  moored  in  port,  but  by  going  to  sea  in  ves- 
sels, and  with  a  due  equipment  of  able  seamen,  so  as  to  enable 
them  to  make,  not  only  considerable  voyages,  but  also  to 
continue  at  sea  for  some  time.    A  mere  boat  fishery  is  plainly 
inadequate  to  this  end ;  and  it  is  for  this  reason  the  buss 
fishery  has  had  conferred  upon  it  the  bounty  in  question. 

VOL.  III.  2  P 
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1797.  Pleaded  for  the  D^endanta. — It  is  admitted  by  the  plain- 
tiffis  in  error  that  the  defendants'  vessel  did  dear  oat  of  the 


SDOAR,  &c.  port  of  Thurso  for  the  said  fishery,  by  taking  and  receiying 
MiLLB^   &  *^®  Custom  House  the  necessary  papers  for  that  pur- 

'  pose.  It  also  appears  from  the  eyidenoe  in  the  bill  of  ex- 
ceptions, that  the  said  buss  or  yessel  did  proceed  immedi- 
ately upon  the  said  fishery,  by  sending  her  boats  and  crew 
with  her  nets  to  fish,  which  is  the  invariable  mode  of  fishing 
for  herrings  upon  all  the  coasts  of  Scotland,  the  busses  in 
the  meantime  lying  in  harbours,  a-ground  or  afloat,  as  cir- 
cumstances may  require  or  admit ;  and,  on  the  coast  of 
Caithness,  which  is  extremely  dangerous,  busses  cannot  fish 
in  any  other  way.  That  this  practice  was  agreeable  to  the 
words  and  spirit  of  the  act,  and  as  such,  was  repeatedly 
sanctioned  by  the  plaintiffs  in  error,  and  the  different  ofiicers 
of  customs  acting  under  them.  Indeed,  on  the  present  occa- 
sion, when  they  took  out  license  as  formerly,  they  had  not 
the  most  distant  hint  that  they  were  expected  to  follow  a 
different  mode  of  fishing  from  that  which  had  been  repeat- 
edly sanctioned  by  the  plaintiffs  in  error. 

After  hearing  counsel,  to  argue  the  errors  assigned  in  this 
cause,  the  following  question  was  put  to  the  Judges : 

Whether,  upon  the  matter  stated  in  the  record,  the  plaintiff 
(defendant  in  error)  hath  shown  that  he  had  a  good  cause 
of  action,  to  recover  the  bounty  of  20s.  per  ton  given  by  the 
statute  made  in  the  26th  year  of  His  Majesty's  reign,  for  the 
more  effectual  encouragement  of  the  British  fisheries? 

Whereupon 
The  Lord  Chief  Baron  of  the  Court  of  Exchequer  hav- 
ing conferred  with  the  rest  of  the  Judges  present  upon  the 
said  question,  delivered  their  unanimous  opinion  in  the  ne- 
gative. 

It  was  then 

Ordered  and  adjudged  that  the  judgment  given  in  the 

Court  of  Exchequer  in  Scotland  be,  and  the  same  is 

hereby  reversed. 

For  Plaintiffs  in  Error,  Sir  J.  Scott^  R.  Dundas,  J.JUU/ard. 
For  Defendants  in  Error,   Wm.  Grant,   Wm.  Adam. 
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1797. 
The  Governor  and  Company  of  TJndertak-J  

ER8  for  Raising  Thames  Water  in  York-)-  Appellants;    ^ork build- 

Tt     •!  1*  \  ZNGS  C0« 

Buildings,  ...  J  1^. 

Alexander  Mackenzie,  W.S.,        .        .  Respondent.    "^^"''*"' 

House  of  Lords,  14th  June  1797. 

RsnucnoN  of  Sale  of  Estate — Interest  upon  Rents — Deduc* 
TioNS  FOB  Improvements — ^Expenses — Damages — Mala  Fide 
Possessor. — ^In  }he  question  of  adjusting  accounts  between  the 
appellants  and  respondent,  under  the  judgment  of  the  House  of 
Lords,  the  respondent^  before  reconreying  the  estate  of  Seton^  was 
held  entitled  to  claim,  1 .  Expenses  of  making  up  his  titles.  2. 
The  expense  of  planting  shrubbery  and  trees.  3.  Expense  of 
building  the  mansion-house,  and  the  house  and  office  at  Port- 
Seton,  as  items  expended  beneficially  for  the  estate.  But  held 
that  Mr.  Mackenzie  was  not  liable  in  the  expenses  of  the  reduc- 
tion incurred  to  the  appellants  in  the  circumstances  of  this  case 
— the  Court  below  having  exonered  him  of  all  fraud  in  the  trans- 
action, and  decided  in  his  favour  as  to  costs  of  the  proof. 

This  was  a  resume  of  the  case  between  the  appellants  and 
respondent,  (reported,  ante  p.  378). 

After  the  judgment  in  the  House  of  Lords,  the  respond- 
ent appealed,  by  petition  to  the  Court  of  Session,  to  have  the 
judgment  applied,  and  produced,  along  with  the  judgment, 
a  state  of  all  the  accounts  he  conceived  to  be  necessary  for 
adjusting  the  balance.  In  the  accounts  so  exhibited,  the 
respondent,  besides  the  purchase  money  and  interest, 
charged  the  appellants  with  the  following  articles  :— 

1.  The  expense  of  completing  his  titles  to  the  estate  of 
Seton. 

2.  The  expense  of  boring  and  sinking  for  coal. 

3.  The  expense  of  building  a  house  and  offices  at  Port- 
Seton. 

4.  The  expense  of  erecting  a  mansion-house  on  the  estate, 
and  offices ;  and, 

5.  The  expense  of  improving  and  dressing  a  part  of  the 
grounds  contiguous  to  the  manbion-bouse,  and  planting 
trees  and  shrubs. 

And  as  the  judgment  of  the  House  of  Lords  directed  in- 
terest to  be  computed  on  the  rents  and  profits  which  the 
respondent  had  received,  he  stated,  in  his  said  petition,  that 
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1707.       the  stipulated  terms  for  payment  of  the  rents  were  Bucbt 
that  the  last,  and  a  large  portion  of  each  year's  rent,  was 


*^^"c'"'"  P*y**^^®  ^^^J  **  Lammas,  {i.e.  2d  of  August),  of  the  follow- 
V.  ing  year ;  that  is,  of  the  rent  of  the  year  1779,  the  last  part 
xACKBuziE.  ^as  payable  at  Lammas  1780,  and  so  forth.  The  respond- 
ent suggested  to  the  Court  that  each  year's  rent  should 
be  held  to  have  been  on  hand  at  Martinmas  (11th  NoTem- 
ber)  of  the  subsequent  year,  and  that  five  per  cent,  interest 
should  be  charged  on  both  sides  of  the  account. 

The  respondent  farther  submitted  to  the  Court,  that  he 

was  entitled  to  a  commission  as  factor-fee  for  receiving  the 

rents  which  he  was  thus  going  to  account  for,  in  the  same 

way  that  the  appellants'  steward  would  have  done. 

14th  and  18th     The  Court  pronounced  this  interlocutor: — ^'^Find  that 

Nov.  1795.     a  ^  M'Kenzie  must  be  liable  to  account  for  the  rents  at  the 

*'  term  of  Martinmas  following  the  terms  of  payment  re- 

*'  spectively,  and  repelled  the  objection  to  the  same :  Sns- 

'*  tain  the  objection  of  the  appellants  to  Mr.  M'Eenzie's 

"  charging  factor-fee  for  levying  the  rents  and  managing  the 

"  estate :  Find  Mr.  M'Kenzie  entitled  to  charge  the  expense 

**  of  making  up  his  titles  to  the  estate,  and  repel  the  objection 

"  thereto ;  and  ordain  Mr.  M'Kenzie  to  give  in  quam  pri^ 

"  mum,  a  minute  or  condescendence,  with  respect  to  the 

"  4th,  5th,  6th,  and  7th  articles  objected  to  by  the  Company, 

**  and  therein  to  state  what  he  oflfers  to  prove  concerning 

"  them." 

12ih  and  18th     The  appellants  reclaimed  against  this  interlocutor,  in  so 

Deo.  1796.     far  as  it  allowed  the  expense  of  making  titles,  but  the  Court 

adhered. 

The  respondent  having  given  in  his  condescendence,  and 
considering  which  and  answers,  the  Court  pronounced  this 
interlocutor :  *'  Nominate  and  appoint  George  Steele,  over- 
Dec.  12,  1795.  **  seer  of  the  late  Sir  Archibald  Hope's  coal-works,  to  eza- 
*^  mine  the  boring  and  sinking  for  coal  in  the  lands  and 
**  estate  of  Seton,  made  by  Mr.  Mackenzie,  with  the  depth 
*^  and  lie  of  the  metals,  and  whether  or  not  it  had  been  pro- 
^*  perly  executed,  and  for  the  benefit  of  the  estate,  and  to 
*^  report  upon  oath,  with  power  to  the  said  George  Steele  to 
**  take  such  information  as  may  enable  him  to  form  his  opi- 
**  nion.  And  with  respect  to  the  mansion-house  of  Seton  and 
the  shrubbery,  before  answer,  allow  a  proof  to  both  par- 
ties of  the  value  thereof,  and  how  far  they  are  to  be  con- 
**  sidered  permanent  benefits  to  the  estate :  And  alao  of  the 
**  house  at  Port-Seton." 
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The  respondent  presented  another  petition,  stating  that»       1797. 
although,  by  the  terms  of  the  judgment  of  the  House  of 


Lords,  he  was  entitled  to  retain  possession  of  the  estate  till  ^^^J^^co!^' 
the  accounts  between  the  parties  should  be  settled,  at        v. 
which  period  he  was  directed  to  divest  himself,  yet  as  he  «^cm»zik. 
had  no  wish  to  retain  possession,  and  was  ready  to  divest 
himself  thereof,  provided  his  preferable  claim  to  the  rents, 
as  well  as  to  the  property,  in  satisfaction  of  his  claims,  was 
reserved;  and  therefore  praying  the  Court  to  sequestrate 
the  estate  of  Seton,  and  appoint  a  judicial  factor. 

Whereupon  the  Court  pronounced  an  interlocutor^  ^P- Dec.  19,1795. 
pointing  Mr.  Archibald  Swinton,  W.  S.,  judicial  factor  upon 
the  estate  of  Seton. 

The  report  in  regard  to  the  expense  of  sinking  for  coal, 
and  the  value  of  the  mansion-house,  &c.  the  Court  pro- 
nounced this  interlocutor :  **  Eepel  the  charge  made  by  Mr.  11th  and  15th 
*'  Mackenzie  for  the  expense  of  boring  and  sinking  the  coal,  ^^^^  '  ' 
**  but  sustain  the  claim  made  for  the  expense  laid  out  in  in- 
closing and  making  plantations,  and  a  shrubbery  adjacent 
to  the  mansion-house ;  also  for  the  money  laid  out 
in  building  the  house  at  Port-Seton,  and  the  mansion- 
"  house  of  Seton  and  offices :  Find  him  entitled  to  the  full 
'^  amount  of  these  outlays,  and  remitted  to  Mr.  Bremner 
**  accountant  to  adjust  the  accounts  betwixt  the  parties  upon 
"  the  data  of  this  interlocutor." 

The  accountant  having  reported  that  there  was  due  to 
the  respondent  as  at  Martinmas  1796,  the  sum  of  £26,017. 
4b.  10^. 

Objections  having  been  given  in  to  this  report,  a  further  Dec.  17,1796. 
sum  of  £47.  7s.  4d.  was  added  to  the  sum  due  to  the  re- 
spondent.   Petitions  having  been  presented  by  both  parties, 
that  from  the  respondent  craving  the  Court  to  hold  the 
estate  to  be  irredeemable  unless  the  appellants  paid  the  sum  i4tii  and  I5th 
found  due  to  him  on  a  precise  day ;  but  the  Court  adhered,  ^^'  ^796. 
of  these  dates. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords  ;  1st.  Against  the  mode  fixed  by  the 
Court  of  calculating  the  interest  of  the  rents  received.  2d. 
Against  the  respondent's  claim  for  the  expense  of  making 
up  his  titles.  3d*  Against  the  expense  of  making  the 
shrubberies  and  the  building  of  two  houses,  in  respect  that 
these  were  not  laid  out  for  permanent  benefit  and  improvement 
of  the  estate.  4th.  As  to  the  appellants'  claim  for  damages 
on  account  of  the  different  leases  granted  by  the  defender 


583  CASES  ON  APPEAL  FROM  SCOTLAND. 

1797.       Qii  ^he  estate.    5tb.   Against  sequestrating  the   estate  of 
'  Seton  and  appointing  a  judicial  factor;  and,  6th.  As  to  the 

iNos  CO.     expenses  m  the  Court  below. 

^'  Pleaded  for  the  Appellants. — 1.  In  regard  to  the  interest 

vACKENzi  .  ^^  ^j^^  rents,  this  ought  to  have  been  calculated  from  the 
dates  on  which  these  rents  were  received,  and  not  from  an 
arbitrary  period  fixed  by  the  Court  long  after  the  term  of 
payment.  2.  The  charge  for  completing  the  titles  was  a  bad 
charge,  and  ought  not  to  be  allowed,  the  more  especially  as 
your  Lordships,  in  the  former  case,  had  ordered  the  estates 
to  be  reconveyed  without  any  reservation  or  deduction  of 
this  kind.  3.  and  4.  These  charges  for  the  houses  built,  and 
shrubberies,  &c.  are  not  accurate ;  and  your  Lordships' 
judgment  only  allowed  such  deductions  as  are  actually  laid 
*' out  for  the  permanent  improvement  of  the  said  estate" 
which  these  buildings  in  any  sense  cannot  be  considered  to 
be.  5.  The  sequestration  of  the  estate  and  rents  was  totally 
in  direct  contradiction  to  your  Lordships'  judgment,  which 
ordered  the  estate  of  Seton  to  be  reconveyed  to  the  appel- 
lants. Besides,  the  estate  was  not  bankrupt,  and  there  was 
no  necessity  for  this  step.  6.  and  7.  In  regard  to  the  da- 
mages for  the  leases  and  the  expenses  of  process,  and  the 
whole  deductions  for  buildings  and  planting,  &c.  the  original 
transaction  being  unfair,  Mr.  Mackenzie  was  not  entitled  to 
claim  these.  Your  Lordships  found  that  he  was  inpessima 
fide  in  taking  the  advantage  he  did,  and  so  therefore  cannot 
be  held  in  law  to  such  redress. 

Pleaded  by  the  Respondent. — 1.  The  interest  of  the  rents 
was  properly  calculated,  and  upon  a  principle  to  give  the 
appellants  the  utmost  advantage,  and  to  avoid  complexity 
and  confusion,  which  would  have  resulted  from  calculating 
it  in  any  other  way.  2.  The  charge  for  completing  the  re- 
spondent's titles  was  usefully  expended,  and  in  rem  versam 
of  the  appellants.  3.  The  expenses  of  the  buildings  and 
other  improvements  was  decided  by  your  Lordships  in  the 
previous  appeal,  which  the  appellants  are  not  entitled  to 
question.  4.  It  was  quite  competent  and  proper,  in  the 
circumstances,  to  sequestrate  the  estate,  seeing  that  Mr. 
Mackenzie  had  refused  to  act,  and  resigned  his  office  of 
common  agent.  5.  In  regard  to  the  costs,  there  was  good 
ground,  or  at  least  a  probabilis  causa  litigandi  in  defend- 
ing the  reduction.  The  respondent  had  two  judgments  of 
the  Court  in  his  favour,  and  the  last  interlocutor  expressly 
found  him  entitled  to  the  expenses  of  the  proof  led,  though 
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not  to  any  other  expense.    He  ought  therefore  not  to  be       1797. 
held  liable  in  costs.  In  regard  to  the  damages  for  the  losses,    ■ 
the  same  judgment  below  found  him  exempt  from  the  '®**  botld- 
charge  of  fraud.    Your  Lordships  also  did  not  impute  fraud,        «. 
or  hold  that  the  acquisition  was  void  ab  initio,  otherwise  hacxehzxb. 
the  maxim  resolute  jure  dantia  resolvitur  jus  accipientis 
would  have  applied.    Therefore,  as  every  contract  made 
bona  fide  with  him,  as  proprietor  of  the  estate,  is  declared  to 
stand,  upon  the  same  principle  every  contract  he  made  with 
others  respecting  the  estates  bona  fide,  and  in  the  usual 
manner,  must  stand  good ;  and  there  having  been  a  proba- 
bills  causa  litigandi,  he  ought  therefore  not  to  be  found 
liable  in  damages.    And  in  respect  to  the  whole  objections, 
the  long  possessionf  together  with  the  bona  fides  of  the  re« 
spondent,  ought  to  be  held  a  sufficient  answer,  and  ought 
also  to  entitle  him  to  pray,  as  he  did,  that  unless  the  appel- 
lants paid  the  balance  found  due  to  him  by  a  certain  day, 
the  estate  ought  to  be  held  irredeemably  in  his  possession. 

Lord  Cbakcellor  Lottghborovgh  said : — 
'*  My  Lords, 

**  I  do  not  atpresent  rise  for  the  purpose  of  moving  your  Lordships 
to  reverse  the  interlocutors  appealed  from  in  the  present  case. 

'*  In  the  original  question  which  came  before  this  House,  between 
the  same  parties,  many  different  opinions  might  have  been  formed ; 
the  interlocutors  of  the  Court  had  varied,  and  it  was  a  matter  of  deli- 
cacy, and  deserring  of  much  consideration.  The  habits  of  the  Court, 
in  cases  of  a  similar  nature,  the  competency  of  a  common  agent  to 
purchase,  the  situation  of  Mr.  Mackenzie,  and  the  conduct  of  the 
York  Buildings  Co.,  taken  altogether,  involved  a  nice  case,  and  one 
of  considerable  difficulty. 

**  The  judgment  of  this  House  upon  it  is  amply  stated  ;  it  is  dis- 
tinct,  and  careful  of  the  interests  of  either  party.  I  declared  my 
opinion  at  the  time,  that  it  would  put  a  stop  to  future  litigation  on 
the  subject;  but  I  have  been  a  false  prophet,  as  the  laige  bundle  of 
printed  papers  in  the  subsequent  litigation  now  before  me  sufficiently 
testifies. 

''  There  are  a  number  of  different  points  taken  up  by  the  appel- 
lants in  the  present  appeal.  But  there  is  an  exception  taken  to  a 
rule  adopted  by  the  Court,  in  their  interlocutor  of  14th  Norember 
1795,  with  regard  to  charging  interest  for  the  rents  received  by  Mr. 
Mackenzie  at  the  term  of  Martinmas  following  the  terms  of  payment 
of  the  same.  But  as  to  this  point  the  interlocutor  was  fully  acquiesced 
in  by  the  appellants,  they  specifically  reclaimed  against  another  part 
of  that  interlocutor,  but  not  agunst  thai  now  in  question.     It  is 
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1797.        trae,  the  rale  adopted  by  the  Court  with  regard  to  the  terms  of 
Martinmas  was  taken  up  arbitrarily,  and  was  not  aooording  to  the 


TOBK  B0ILD.  terms  of  the  judgment  of  this  House.   It  is  a  fact  well  known,  how- 
iMos  CO.     ^^^^^  ^YolU  in  that  part  of  the  oountiy,  the  rent  of  the  year  1796  is 

MAcxBNziE.  ^^^  payable  till  1797»  the  year  after ;  and  the  rent  eren  then  payable 
at  four  different  terms.  I  am  afraid,  too*  that  in  Scotland  as  wdl 
as  perhaps  in  this  country,  the  rent  is  not  always  paid  when  it  be- 
comes payable.  To  have  gone  with  aocoracy  into  ereiy  term's  rent 
would  haye  been  extremely  difficult  The  Court  therefore  arbitraiily 
go  into  one  term.  As  this  was  different  from  the  directions  of  the 
judgment  of  this  House,  if  it  had  not  been  acquiesced  in  by  the 
parties,  I  should  hare  found  some  difficulty  in  departing  from  that 
judgment. 

''  Afterwards,  the  matter  went  to  an  accountant,  on  the  footing  of 
this  interlocutor,  with  a  long  account  of  Dr.  and  Cr.  And  accord- 
ingly the  accountant  made  up  his  report,  without  preTious  objection 
by  the  appellants.  In  a  court  of  equity  in  this  country,  in  the  Court 
of  Chancery,  if  an  account  was  referred  to  a  Master  to  be  made  up  in 
a  certain  form,  the  mode  of  accounting  must  be  objected  to  before  the 
account  is  made  up,  and  cannot  be  done  afterwards. 

'^  2d.  The  appellants  make  an  objection  to  a  sum  of  £79^  claimed 
by  the  respondent  for  making  up  his  title  to  the  estate.  A  consider- 
able part  of  that  expense  will  not  be  needed  again.  Whoeyer  makes 
up  a  title  in  future,  it  will  not  be  necessary  to  take  it  up  by  decree 
of  the  Court.  But  a  complete  answer  to  this  objection  is,  that  at  the 
time  of  Mr.  Mackenzie's  purchasing,  there  was  no  objection  taken  to 
him,  and  he  was  under  a  necessity  of  making  up  a  title.  Perhaps  by 
application  to  the  Court  he  might  haye  remoyed  tenants,  but  there 
were  many  other  things  to  be  done.  In  the  then  condition  of  the 
estate,  it  was  yery  inconyenientiy  diyided ;  part  of  it  lay  in  nmridge 
and  in  links,  part  of  it  was  possessed  by  rentallers,  who  have  a  sort 
of  permanent  interest.  He  must  haye  made  up  titles  to  new  model 
these  parts  of  the  estate  ;  and  he  could  not  otherwise  have  settled 
with  those  possessors.  The  first  step  was  to  make  up  a  l^gal  title, 
and,  in  so  doing,  he  acted  for  the  adyantage  of  the  estate.  That  ex- 
pense was  particularly  beneficial. 

"  3d.  The  appellants  take  exception  to  the  sums  allowed  to  Mr. 
Mackenzie  for  building  the  mansion-house  and  the  house  at'  Seton, 
and  for  making  the  plantations  on  the  estate.  It  would  be  singular 
indeed  if  these  were  to  be  deemed  no  permanent  improyement.  It 
is  not  according  to  the  fancy  of  the  owner  or  of  the  builder,  that  the 
improyement  upon  the  estate  is  to  be  estimated ;  but  it  cannot  be 
said,  that  these  are  no  improyements.  The  only  question  is  tiie 
quantum.  The  questions  put  to  the  witnesses  on  this  subject  seem 
to  haye  been  uncommonly  idle,  (here  his  Lordship  read  some  of 
those  put  to  the  surveyor.)    If  it  had  been  referred  to  a  jury,  the 
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proper  questioii  woold  have  been,  whether  or  not  the  bnildings  were       1797. 
proper  for  the  estate  ?  


"  Before  Mr.  Mackenzie  thought  of  building,  he  had  been  nn-  tobk  builo- 
doubted  proprietor  of  the  estate  for  sereral  years,  and  which  he     ^^*  ^**- 
thought  his  own.     The  surrejora  abo  estimate  the  value  of  the  xacumzu. 
erection  to  be  more  than  what  was  paid  for  them.    But  whether 
the  house  would  weigh  more  in  the  iE»Ie  of  the  estate  than  the  ex- 
pense of  the  erection;  Or,  if  it  was  sold  separately,  what  price  it  would 
bring,  are  mere  matter  of  speculation.     If  the  house  was  proper  for 
the  estate,  no  other  mode  could  be  taken  than  what  the  Court  has 
adopted  in  the  present  case. 

*<  Jn  judicial  sales  in  Scotland,  it  is  always  the  practice  to  put  a 
specific  Talue  on  a  mansion-house.     In  a  case  lately  before  your  vide  Ante 
Lordships,  a  house  was  yalued  (Culross  Abbey)  at  so  much  per  square  ^ftrl  of  Don- 
yard,  or  so  much  per  cubic  foot  donald  v, 

"  The  other  articles  in  the  present  appeal  are  consequential  upon  ?ther8,^pS28. 
the  dispute. 

*^  The  appellants  daim  their  costs  in  the  fbnner  action  of  reduction : 
but  that  cause  was  twice  determined  in  the  Court  below  in  Mr. 
Mackenzie's  &Tonr;  and  when  the  Court  were  agunst  him  in  one 
interlocutor  they  still  decided  in  his  &TOur  as  to  costs.  It  was  ex- 
trayagant  to  suppose  they  were  going  to  ^re  costs  against  a  party 
whose  claims  they  had  twice  sustained. 

'^  They  daim  damages  on  account  of  the  leases  let  by  the  respon- 
dent^ but  their  demand  upon  this  point  is  totally  wild  and  groundless. 
These  leases  are  let  for  a  prodigious  rent,  and  rexy  much  for  the  ad* 
fantage  of  the  Company.  When  the  appellant  entered  into  the  pos- 
sesnon  the  yearly  rent  amounted  to  ,  and  when  he  left  it,  the 

rent  had  increased  to  upwards  of  £1300. 

^  The  Company  also  appeal  against  an  interlocutor  pronounced  by 
the  Court,  refusing  a  petition  of  Mr.  Mackenzie  tn  hoc  statUy  which 
prayed  to  haye  his  claims  paid  against  a  certain  day,  or  that  the  estate 
should  otherwise  be  adjuged  to  belong  to  him.  It  does  not  appear 
to  me  that  the  Company  had  any  reason  to  appeal  from  this  interlocn- 
tor,  whatever  reason  Mr.  Mackenzie  might  hare.  They,  howerer, 
have  thought  proper  to  add  this  to  the  other  items  of  their  appeal. 

**  To  condude,  there  appears  to  hare  been  so  much  perrerse  liti- 
gation in  this  business,  that  it  will  be  a  proper  example  to  affirm  the 
interlocutors  with  some  costs  against  the  Company.  If  the  appeal  had 
been  singly  with  regard  to  the  erections  and  improTements,  I  would 
have  giren  no  costs ;  that  was  a  &ir  point  for  litigation :  I  theiefore 
do  not  think  proper  to  go  to  the  fiill  extent  of  your  powers  on  this 
occanon ;  but  I  shall  more  that  the  interlocutors  be  affirmed  with 
£100  costs." 

'  Accordingly)  it  was 
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1797.  Ordered  and  adjudged  that  the  interlocators  complained 

— — —  of  be  affinnedt  with  £100  costs. 


TORK  BUILD- 


INGS CO.         For  the  Appellants,  JR.  Dundas,  J.  Mansfieldy  John  Clerk. 
.y  &c.     ^^^  ^^®  Respondent,  Sir  John  Scatty  Wm.  TaiU 


BRBMNEB 


The  Governor  &  Company  of  Undertakers^ 
for  Raising  the  Thames  Water  in  TorkV  Appellants; 
Boildings,  •  .  .  ) 

James  Brbmner,  Writer  to  the  Signet  in 
Edinburgh,  Common  Agent  in  the  sale  of 
the  York  Buildings  Company,  Jambs 
Forbes,  the  Heirs  of  the  Rev.  Dr.  Fordyce, 
and  Thomas  Plaskbtt, 


Respondentia 


House  of  Lords,  19th  June  1797. 

This  was  a  petition  and  complaint  for  the  removal  of  a 
common  agent,  in  the  following  circumstances,  and  also 
against  the  judicial  sale  ordered  by  the  Court,  of  the  estates 
of  Seton. 

The  York  Buildings  Company's  estates  became  the  sub- 
ject of  a  ranking  and  sale ;  and  afterwards  an  act  of  parlia- 
ment was  passed  for  selling  off  the  estates,  and  otherwise 
winding  up  the  concern.  This  act  gave  power,  without 
waiting  the  conclusion  of  the  ranking  of  the  creditors,  to 
sell  the  whole  lands  belonging  to  the  Company  in  Scotland, 
at  the  suit  and  application  of  any  party  having  interest,  em- 
powering the  Court  of  Session  to  give  decree  of  sale  in 
favour  of  the  purchasers,  in  the  same  manner,  and  under 
the  same  laws  and  regulations  respecting  the  sale  of  bank- 
rupt estates. 

It  was  alleged  by  the  appellants,  that  in  consequence  of 
these  sales,  a  fund  arose  which  greatly  exceeded  their  debts  ; 
but,  in  consequence  of  the  irregularity  and  mismanagement 
of  the  common  agents  on  the  estates,  this  fund,  which,  after 
paying  their  creditors  in  full,  would  have  left  a  reversion  of 
£10,000  for  them  to  receive,  had  been  entirely  wasted  and 
consumed. 

It  was  further  stated,  that  Mr.  Mackenzie  had  been  at 
first  appointed  common  agent;  but,  upon  bis  purchase  of 
part  of  the  estates  of  the  Company,  and  the  proceedings 
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consequent  thereon,  to  redace  the  sale,  he  resigned  his  o£Sce      1707. 
of  common  agent,  and  Mr.  Scott,  W.  S.  wa»  thereapon  ap-    ' 


pointed  in  his  place.  ^"^  ■°"'"- 

IN08  CO 

It^was  farther  stated^  that  by  the  judgment  in  the  House  v. 
of  Lorda  in  the  case  with  Mr.  Mackenzie,  the  sale  to  him  bbbbwbb,  &c. 
was  ,not  only  set  aside,  but  it  was  also  ordered,  that  Mr. 
Mackenzie,  on  receiving  payment  of  what  was  due  to  him 
for  his  reimbursements,  was  to  reconvey  the  estates  to  the 
Company,  subject  to  the  several  claims  of  the  creditors  still 
remaining  unpaid.  But  in  place  of  giving  effect  to  this 
judgment.of  the  House  of  Lords,  the  Court  of  Session,  in  the 
remit  made  to  them,  ordered  the  estate  to  be  sold  under  a 
bankruptcy.  In  particular,  on  petition  of  Mr.  Mackenzie, 
stating  that  he  would  no  longer  continue  the  management 
of  the  estate,  and  praying  the  Court  to  sequestrate  the  same 
and  appoint  a  factor,  Mr.  Bremner  appeared,  and  adopted 
this  petition,  and  also  separately  petitioned  the  Court  to  se- 
questrate. 

The  Court,  of  this  date,  sequestrated  the  estates  of  Setonpeb.  ]S,1796. 
accordingly,  and  continued  Mr.  Archibald  Swinton,  W.  S. 
factor  on  the  sequestrated  estates  of  Seton. 

The  Court  thereafter  ''  found  it  proven  that  the  present  Jul j  6,  1796* 
*'  rental  of  the  whole  lands,  teinds,  and  other  subjects  under 
''  sale,  amounts  to  £1326.  12s.  2-^6.  Sterling,  deducting 
"  £10.  7b.  11 -j^.  of  public  burdens,  which  falls  to  bo  de- 
**  ducted  from  the  said  rental.  Find  that  the  value  thereof, 
"  and  of  the  house  at  Fort>Seton,  according  to  the  several 
<<  rents  mentioned,  on  the  said  first  view  would  extend  to  the 
'<  sum  of  £37,963. 13s.  lOd.  Find  that  the  common  debtors 
''  are  bankrupt,  and  their  creditors  in  possession  of  their 
''  estates  :  Find  it  proven,  that  on  the  supposition  that  the 
^  leases,  (excepting  Thorntree  Mains),  expire  in  a  short 
"  time,  the  said  lands  might  yield  a  gross  rental  of  £1876. 6s. 
'*  4d.  &c. ;  and  ordain  the  lands  to  be  exposed  by  public  roup, 
^  in  one  lot,  at  the  upset  price  of  £47,000,  on  the  day  of 
*'  next  to  come."  On  reclaiming  petition  the  Court 
adhered.  Nov.  26, 

It  was  farther  stated,  that  on  the  resignation  of  Mr.  Mac- 
kenzie as  common  agent,  the  Court,  sensible  of  the  right 
the  appellants  had,  did,  on  petition  presented  to  them,  re- 
cognise the  Company's  right  and  interest  in  the  manage- 
ment of  the  estates  of  Seton,  and  had  pronounced  this  inter- 
locutor :  '*  In  respect  of  the  particular  circumstances  of  this5tb  and  llth 
**  case,  found  that  the  creditors  have  no  right  to  name  the^*^^^  '^®^' 
**  common  agent,  but  that  the  right  is  in  the  Company,  and 
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1797.       ''  appointed  them  against  Tuesday  next  to  appoint  a  person. 
The  appellants  thereafter  having  recommended  Mr.  Soott, 


TOBK  BDiu>.  W.  S.  the  Court,  upon  the  11th  March  ITSQ,  nominated  and 
I1IG8  CO.     i^ppQfn^d  iiiQi  to  be  common  agent.    But  the  above  inter* 

BBBKHBB,  &o.locutor  of  5th  March,  finding  the  right  in  the  Company  to 
name  the  common  agent,  was  afterwards  corrected  when,  on 
the  resignation  of  Mr.  Scott  in  1791,  the  Company  named 
Mr.  Bremner  as  Mr.  Scott's  successor.  By  an  interlocutor 
of  March  1792,  the  Court,  recurring  back  to  the  above  inter- 
locutor, and  stating  it  to  have  been  vrorded  in  mistake,  held 

Mar.  9, 1792.  that  the  appointment  of  the  common  agent  in  this  caae  viras 
in  the  Court,  and  that  Mr.  Bremner  derived  his  appointment 
from  the  Court  alone.  The  appellants  further  stated,  that 
this  latter  judgment  was  erroneous — that  there  was  no 
pending  ranking  and  sale — that  by  the  ranking  and  sale  that 
formerly  was  in  pendance,  their  estates  had  been  sold  at  im- 
mense undervalues,  and  that  as  the  House  of  Lords  had  au- 
thorized these  estates  of  Seton  to  be  conveyed  to  them, 
they  had  an  interest  to  prevent  such  proceedings  again,  and 
therefore  that  judicial  sale  ordered  by  the  Court  was  incom- 
petent. 

The  petition  and  complaint,  besides  alleging  these  irre- 
gularities, alleged  further  irregularities  against  Mr.  Bremner, 
the  present  common  agent,  in  so  far  as  the  estate  waa  se- 
riously injured,  and  the  funds  wasted,  by  his  proceedings. 
In  particular,  it  was  alleged  that  Mr.  Bremner  had  given  in 
states  of  the  claims  to  the  Court,  magnifying  greatly  the 
amount  of  the  debts  against  the  estate  beyond  the  real 
amount,  so  as  to  give  an  appearance  of  bankruptcy,  and 
praying  to  have  him  removed  from  the  office  of  common 
agent,  and  to  appoint  another,  to  be  named  by  the  peti- 
tioners. It  farther  prayed  the  Court  to  delay  the  sale  of 
the  Seton  estates  advertised  by  Mr.  Bremner. 

Dec.  2, 1796.     Fending  the  discussion,  the  Court  adjourned  the  sale  in 

Dec.  15, the  meantime.     In  the  course  of  this  discussion  the  appel* 

lants  contended,  Ist.  That  the  act  17th  of  his  Majesty  above 
mentioned  does  not,  under  the  circumstances  of  the  case, 
authorize  the  Court  to  proceed  in  the  sale  of  Seton.  2d. 
That  there  was  no  proper  or  regular  process  of  ranking  and 
sale  in  dependence,  in  which  it  is  competent  hoc  statu  to 
insist  in  the  sale  of  Seton  ;  and,  3d.  That  Mr.  Bremner 
ought,  in  the  circumstances,  to  be  removed  from  his  office. 
Mr.  Bremner  gave  in  replies,  along  with  three  other  credi- 
tors who  concurred  with  him,  contending  for  the  contrary 
of  these  propositions. 
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Therenpon  the  Conrt  pronounced  this  interlocutor!-^      1797. 
*'  Remit  to  this  week's  Ordinary  on  the  Bills  to  adjourn  the 


•*  roup  and  sale  of  the  first  and  second  lots  of  the  lands  and  ^°f  "!!?'^' 
**  barony  of  Seton,  till  Thursday  the  16th  day  of  February         t. 
"  next,   and  appoint  the  same  to  proceed   on  that  day :  j**"JJ*i  797' 
**  Find  the  charges  exhibited  against  the  common   agent      *     ' 


groundless  and  injurious ;  therefore  find  the  York  Build-* 
ings  Company  liable  in  the  expenses  of  this  part  of  the 
litigation ;  and  appoint  an  account  thereof  to  be  given 
'*  into  Court ;  and  refuse  the  desire  of  the  petition,  repliesi 
"  and  minute,  quoad  uUra*' 

Against   these   interlocutors   the  present   appeal  was 
brought. 

Pleaded  far  the  Appellants.-^Tha,t  the  whole  proceedings 
in  the  ranking  and  sale  following  the  judgment  of  the  House 
of  Lords  in  the  case  with  M^Kenzie  were  irregular  and  in-- 
corapetenti  because  the  House  of  Lords  having  set  aside  the 
sale  in  the  manner  expressed  in  the  judgment,  and  having 
thereby  ordered  and  adjudged  that  Mr.  Mackenzie  do,  on 
receiving  payment  of  what  was  due  to  him,  reconvey  he 
estates  of  Seton  to  the  appellants,  the  Tark  Buildings 
Company^  subject  to  the  demands  of  their  creditors  then 
unpaid ;  and  having  also  remitted  the  cause  back  to  the 
Court  of  Session,  that  the  said  Court  might  *'  give  all  neces' 
"  aary  and  proper  directianefar  carrying  the  judgment  into 
**  execution  ;'*  the  meaning  of  the  said  judgment  and  remit 
by  the  House  of  Lords  was  so  express  as  totally  to  exclude 
all  construction  and  interpretation*    But  by  the  proceedings 
adopted  under  the  remit  above  set  forth,  the  Court  of  Ses* 
sion  have  now  made  it  impracticable  for  Mr.  Mackenzie  to 
grant  the  conveyance  directed  to  be  estecuted  by  him,  and 
have  also  thrown  insuperable  difficulties  in  the  way  of  settle- 
ing  with  him  his  embursements,  which  is  the  condition  only 
upon  which  he  is  ordered  to  reconvey  the  estate.    This  has 
been  brought  about  by  the  Court  of  Session  ordering  the 
estates  to  be  sold  by  a  form  of  process  unknown  in  the  law 
of  Scotland,  and  by  which  the  purchaser  cannot  have  a  good 
title,  although  he  may  attain  possession  of  the  estate,  and 
bold  the  price  at  the  same  time.   The  consequence  of  which 
necessarily  is,  to  involve  the  appellants  in  an  useless  apd 
expensive  litigation,  by  which  the  reversion  of  the  price  is 
swallowed  up,  or  the  right  to  such  reversion  lost  alto- 
gether. 

It  was  further  incompetent  for  the  Court  of  Session  to  pro- 
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1797.       ceed  in  selling  these  estates  as  they  did  under  the  act  VJllf 
because  this  act  was  long  since  at  an  end,  and  of  no  force ; 


^ItNGs^co?^"  ^y  ^^®  selling  of  these  estates  of  Seton  to  Mr.  Mackenzie, 
V,  and  with  the  price  paying  all  the  remaining  creditors  of  the 

BBSMN£B,  &c.  Cooipany  their  debts,  the  purposes  of  the  act  were  at  an 
end,  and  the  Company  had  only  to  receive  the  reversion, 
the  present  creditors,  or  pretended  creditors,  Messrs.  For- 
dyce  and  Plaskett,  having  no  claim  whatever  on  the  Com- 
pany. The  act  of  Parliament  was  passed  to  facilitate  the 
payment  of  the  creditors.  So  soon,  therefore,  as  these  were 
all  discharged,  the  act  necessarily  fell  to  the  ground,  and 
was  at  end ;  and,  therefore,  the  estate  of  Seton,  when  sold 
the  second  time,  cannot  be  considered  as  sold  under  the  act 
of  Parliament.  But  even  supposing  it  was  still  subsisting, 
the  act  of  Parliament  does  not  authorise  the  Lords  of  Ses- 
sion to  sell  the  Company's  estates  except  at  the  suit  of 
"  persons  having  interest."  But  as  there  are  no  persons 
having  a  legal  interest,  and  as  the  present  pretended  credi- 
tors have  none,  there  was  no  authority  whatever  for  the 
sale.  Besides,  the  title  was  in  Mr.  Mackenzie,  and  not  in 
the  York  Buildings  Company,  and  therefore  it  was  not  at 
the  moment  a  competent  subject  for  a  judicial  sale  as  the 
property  of  the  Tork  Buildings  Company. 

Then,  as  to  the  common  agent,  Mr.  Bremner  was  never  le- 
gally appointed  common  agent  in  the  ranking  and  sale.  A 
common  agent  is  a  person  elected  by  the  majority  of  the  cre- 
ditors, and  approved  of  by  the  Court,  according  to  the  known 
forms  provided  therein.  Here,  at  the  time,  there  were  no 
creditors  to  elect.  He  was  therefore  originally  named  by 
the  appellants,  and  received  by  the  Court,  and  consequently 
to  be  viewed  as  their  agent,  whom  they  are  entitled  to  dis- 
miss, as  well  as  to  appoint.  The  old  process  of  ranking  and 
sale  was  also  at  an  end,  so  that  there  was  nothing  which 
entitled  tho  Court  to  resort  to  the  proceeding  followed  forth 
by  the  common  agent.  But  supposing  his  appointment  to  be 
valid,  yet  still  the  common  agent  has  so  conducted  himself  ia 
these  proceedings  as  to  call  for  his  dismissal,  because  it  is 
the  duty  of  a  common  agent  to  attend  chiefly  to  the  interest 
of  the  common  debtor,  to  preserve  the  fund,  and  to  take 
care  that  all  objections  be  stated  to  every  claim  of  debt  that 
is  not  duly  supported.  He  is  more  imperatively  bound  to 
this,  because  the  common  debtor  being  made  bankrupt,  is 
presumed  in  law  to  have  no  funds,  and  therefore  is  pre- 
vented from  attending  to  his  own  interest.    But  in  place  of 
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this,  the  common  agent  has  done  every  thing  in  his  power       1797. 
to  injare  the  appellants*  right.    His  object  all  along  was  to    — ■ — """" 
perpetuate  the  proceedings,  and  with  this  view  to  magnify  ^^^"  co^ 
a  list  of  the  debts,  without  discriminating,  as  was  his  duty,         v. 
whether  these  were  good  or  valid  debts,  or  were  such  as  br«»mk»»  «<'• 
were  totally  unsupported  and  objectionable.    Mr.  Bremner 
ought  therefore  to  be  removed ;  and,  in  the  circumstanceSf 
where  it  is  apparent  that  there  will  be  a  reversion,  the  ob- 
vious and  usual  course  is  to  allow  the  common  debtors  access 
to  the  estate,  so  that  they  may  avail  themselves  of  that 
fund,  and  attend  to  their  interest  in  regard  to  unfounded 
claims  wished  to  be  ranked  upon  it. 

Pleaded  for  the  Respondents. — In  regard  to  the  compe** 
tency  of  the  sale,  the  act  obtained  by  the  York  Buildings 
Company  for  expediting  the  sale  of  their  estates,  proceeds 
on  the  narrative,  that  the  said  Company's  estates  have  long 
since  been  insolvent,  and  that  "  the  lands  and  estates  of  the 
"  said  Company,  which  have  been  long  neglected  and  un- 
'*  cultivated,  while  remaining  in  the  hands  of  an  insolvent 

company,  will,  by  being  transferred  to  purchasers,  be 

improved  to  the  benefit  of  the  public." 

And  further,  ^<  that  the  Judges  of  the  said  Court  of  Ses- 
"  sion  shall,  and  are  hereby  directed  to  proceed  to  the  sale 
**  of  the  said  estates,  and  in  the  ranking  and  classing  of  the 
*'  creditors,  and  dividing  the  price  in  the  same  manner  and 
''  form  as  is  laid  down  in  the  several  laws  and  regulations 
*'  of  the  Court  respecting  the  sale  of  bankrupt  estates." 
While  this  act  remained  unrepealed,  the  duty  of  the  Court 
of  Session  under  it  was  dear  and  obvious ;  and  so  long  as 
a  single  creditor  remained  in  the  field,  the  Court  was  bound  to 
proceed  with  the  sales  of  the  estates,  and  division  of  the 
price,  until  the  whole  lands  were  sold,  and  the  whole  fund 
divided.  The  application,  therefore,  made  by  the  common 
agent  in  January  1796,  in  pursuance  of  the  statute,  was  per- 
fectly regular  and  competent.  Even  at  common  law,  and  by 
the  general  statutes  respecting  sales  of  bankrupt  estates,  a 
sale  of  part  of  the  lands  being  reduced,  the  lands  (all  back 
into  the  situation  in  which  they  were  before,  and  may  and 
must  be  sold  judicially  under  the  original  process  of  sale, 
at  the  requisition  of  any  creditor  or  creditors  remaining  un- 
paid ;  and  the  terms  of  the  judgment  of  the  House  of  Lords 
show  that  it  was  the  intention  that  the  rights  of  creditors 
should  be  secure ;  and  the  Company  themselves  were  at  first 
approvers  of  the  sale.  In  reference  to  the  removal  of  the 
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1797.      common  agent,  it  is  sufficient  to  say  that  he  is  responsible 

""  for  his  faithfully  discharging  his  duty.    He  comes  in  place 

^^0^0^^"  <>f  *^®  bankrupts.    He  acts,  having  both  their  interest  and 

V.  the  interest  of  the  creditors  to  attend  to.    But  in  such  case 

BftBMNBB,  &c.  |.j3Q  2^^  ^iji  n^^ij  ^YLoif  of  the  interference  of  the  common 

debtor.  It  may  be  true,  where  the  common  debtor  can  show 
some  reasonable  prospect  of  reversion,  his  interference  in 
the  appointment  of  the  common  agent  may  be  allowed. 
But,  in  order  to  entitle  them  to  this  right,  they  would  have 
to  show  that  they  are  not  bankrupt,  and  above  all,  to  prove 
some  specific  charge  against  the  common  agent,  in  order  to 
entitle  him  to  be  removed.  Nothing  of  this  kind  has  been 
done;  the  assertions  as  to  his  nusing  up  the  amount  of 
debts,  so  as  to  give  an  appearance  of  bankruptcy,  being  un- 
founded ;  and  the  Court  have  justly  held,  that  as  ho  derived 
his  appointment  alone  from  it,  he  was  responsible  to  the 
Court  alone. 

After  hearing  counsel, 

Lord  Chancellor  Louohborouoh  said, 

''  My  Lords, 
'  ^  It  appears  to  me  that  the  interlocutor  of  the  Court  of  Session,  of 
March  \^9%  which  is  not  appealed  from,  is  a  complete  answer  to 
the  whole  of  the  argument  used  for  the  appellants  in  this  quesdon. 
If  that  interlocutor  be  to  stand,  the  whole  subsequent  proceedings 
held  in  consequence  of  it  must  stand  likewise.  I  have  a  great  re- 
spect  for  the  opinion  of  several  persons  whose  names  are  signed  to  the 
appellants'  case,  and  who  must  have  recommended  the  appeal  as  ad- 
visable ;  but,  upon  the  ground  of  that  interlocutor,  I  am  of  opinion 
it  must  go  for  nothing.  There  has  been,  however,  so  much  abuse 
bestowed  upon  the  Court  of  Session  on  the  part  of  the  appellants^ 
that  I  think  it  calls  for  some  particular  notice  from  your  Lordships. 

'*  If  there  be  any  real  reversion  to  be  expected  by  the  York 
Buildings  Company,  I  am  astonished  to  see  so  much  powder  and 
shot  thrown  away  in  their  afiairs.  In  all  the  steps  taken^  prepara- 
tory to  the  sale  of  Seton,  the  Company  assisted  Mr.  Bremner  with 
their  advice;  the  upset  price  was  proposed  by  them  through  the 
medium  of  Mr.  Bremner,  and  they  were  not  to  interfere  further  in 
that  measure.  But  their  conduct  since  has  been  totally  altered; 
they  have  appealed  from  all  the  interlocutors  of  the  Court  of  Sesdon 
within  Ihe  time  limited  for  appeals  by  the  order  of  this  House,  and 
that  by  the  lump,  and,  in  several  instances,  without  gravamme  on 
their  part. 

*^  It  is  gmvely  stated  in  their  case,  that  the  former  jnd^ent  of 
this  House,  in  their  appeal  with  Mackenzie,  has  been  so  unhappily 
conceived,  that  it  cannot  be  carried  into  effect  consistently  with  the 
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lavr  of  Scotland;  and  we  are  told,  that  it  is  the  opinion  of  great        1797. 
Dames,  that  under  that  judgment  no  title  can  be  made  to  a  purchaser. 


I  shall  Tery  much  lament  to  find  that  the  Court  of  Session  cannot  ^®**  boh.d- 

^  ,    ,  ING8  CO. 

carry  it  into  effect.    But  we  most  not  hare  prirate  opinions  set  up  g. 

in  opposition  to  that  judgment.  bbemnkb,  &o. 

^'  Upon  these  considerations,  I  shall  more  that  the  interlocutor  in 
this  case  be  affirmed,  with  £100  costs." 

It  was  accordingly 

Ordered  and  adjudged  that  the  interlocutors  complained  of 
be  affirmed,  with  £100  costs. 

For  Appellant,    Sir  John  Scott,  R.  Dundas,  J.  Mansfield, 

John  Clerk. 

Vqt  Respondents,  J.  Anstrutherj  Mat.  Rose,  D.  Monypenny. 


SRKOR  AND  CoMPANY    OF    UnDER-^ 

for  raising  the  Thames  Water  in>-  Appellants  ; 
aildings,       .        •        •        .        ) 


The  Governor  and  Company  of  Under-; 

TAKERS 

York  Buildings, 
Jahbs  Brbmneb,  Writer  in  Edinburgh,  Respondent. 


House  of  Lords,  19th  June  1797. 

Expenses — ^Ranking  and  Sale — ^The  common  agent  having  ap« 
plied  to  the  Court  for  a  warrant  for  £1000  out  of  the  York 
Buildings  Co.'s  funds,  to  defray  the  expenses  incurred,  and  to  be 
incurred,  in  the  preceding  causes,  pending  the  appeal  of  the  judg- 
ments therein,  the  Court  granted  warrant  accordingly,  and,  on 
appeal,  this  order  of  the  Court  was  affirmed. 

In  the  course  of  the  proceedings  which  issued  in  the  two 
preceding  appeals,  it  has  been  seen  that  Mr.  Bremner,  the 
respondent,  was  appointed  common  agent  iu  the  ranking 
and  sale,  in  room  of  Mr.  Scott,  who  resigned. 

The  respondent,  as  common  agent,  gave  in  a  petition, 
praying  the  Court  to  issue  an  order,  to  pay  out  of  the 
funds  of  the  estate  the  sum  of  £1000.  on  account  of  costs 
incurred  in  the  Court  of  Session,  and  to  be  incurred  in  dis- 
cussing the  preceding  appeal. 

The  answer  made  by  the  appellants  was,  That  they  had 
appealed  against  the  interlocutors  of  the  Court  in  these 

VOL.  III.  2  Q 
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1797.      proceedings ;  and  that  everj  question  was  now  before  your 
Lordships,  and,  among  the  rest,  the  question,  Whether  Mr. 


9( 
it 


YORK  BUILD-  Bromncr  should  be  entitled  to  draw  out  of  their  funds  any 
V,  part  of  the  expense  he  had  incurredi  or  should  incur  in  the 

B&EMNKB,  &c.  business  ? 

Mar.  111797  "^^®  Court  pronounced  this  interlocutor: — **  The  Lords 
"  recall  the  warrant  formerly  granted  upon  the  treasurer  of 
'<  the  Bank  of  Scotland,  and  grant  warrant  to  and  authorize 
*'  and  ordain  Mr.  Archibald  Swinton,  factor  upon  the  seques- 
"  trated  estate  of  Seton,  out  of  the  rents  of  said  estate  in 
*'  his  hands,  to  make  payment  to  the  petitioner,  Mr.  Brem- 
ner,  of  the  sum  of  one  thousand  pounds,  sterling,  a  pro- 
per receipt  being  granted  for  the  same,  and  decern/' 
Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — When  an  appeal  to  your 
Lordships  against  a  judgment  of  the  Court  of  Session  is 
served  upon  the  party,  it  has  the  effect  to  stay  execution  of 
the  sentence  till  the  appeal  be  either  discussed  or  with« 
drawn.  The  reason  being,  that  nothing  ought  to  be  dono 
prejudicial  to  the  question  before  your  Lordships,  or  which 
may  haye  the  effect  to  deprive  the  appellant  of  the  full 
redress  which  he  seeks  by  appeal.  And  it  is  eren  held, 
that  by  appealing,  the  whole  cause  is  brought  before 
your  Lordships,  and  removed  entirely  from  the  jurisdiction 
of  the  Court  of  Session.  And  the  only  exception  to  this 
rule  was  introduced  by  the  late  Scots  Bankrupt  Act,  33 
Geo.  IIL,  c.  74,  §  55,  in  regard  to  ranking  and  sales,  which 
exception  has  reference  to  the  competency  of  the  Court,  not- 
withstanding appeal^  to  make  such  orders  as  may  be  neces* 
sary  to  prevent  the  funds  *'  from  being  embezzled,  secreted, 
*'  damaged,  or  dilapidated,  while  the  appeal  is  pendent/' 
which  is  just  what  the  appellants  have  contended  for,  and 
contend  for  in  the  present  appeal. 

Pleaded  for  the  Respondent. — The  respondent  is  an 
officer  of  Court,  acting  under  its  authority  and  appoint- 
ment, for  carrying  into  execution  an  act  of  Parliament, 
passed  for  the  express  purpose  of  ''  expediting  the  sale  of 
*'  the  estate  of  the  York  Buildings  Co.  for  relief  of  their 
''  creditors,"  which  enacts  and  declares,  **  That  the  expense 
**  thereof,  and  of  carrying  the  same  into  execution  for  be- 
*'  hoof  of  the  creditors,  shall  be  defrayed  from  the  proceeds 
"  of  the  said  estates,  in  the  same  way  and  manner  as  the 
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''  expense  of  process  of  ranking  and  sale  of  bankropt  estates       2^97 
**  before  the  Court  of  Session  is  usually  defrayed ;  and  the    «,..^_« 
"judges  of  the  said  Court  of  Session  are  hereby  directed  uomcrieff, 
'^  and  empowered,  to  issue  their  warrants  for  payment  of        ^^* 
''  such  expense  to  the  person  or  persons  who  shall  advance  dunlop,  &c. 
^*  the  same."     In  this  state  of  the  law,  there  is  not  the 
slightest  ground  for  the  present  appeal. 

The  Lord  Chancellor,  when  deliyering  judgment  in  the 
preceding  appeal,  at  same  time  moved  simply,  that  the  pre- 
sent appeal  be  dismissed,  and  the  interlocutors  complained  of 
be  a£Srmed. 

It  was  ordered  and  adjudged,  that  the  interlocutor  be 
a£Srmed. 

For  Appellants,  B.  Dundas. 
For  Respondent,  G.  Ferguson. 


Messrs.  Robert  Scott  Moncrieff,  and*^ 
David  Dale,  Cashiers  of  the  Royal  Bank ( 
of  Scotland,  and  Wm.  Simpson,  Cashier  j  ^PP^^^^ » 
at  the  said  Bank,  Edinburgh,  .        ^ 

Jas.  Dunlop,  Merchant  in  Glasgow,  An- 
drew Houston  of  Jordanhill,  ^Jas.  Gam- 
mell,  Merchant  in  Greenock,  and  Jas. 
Macdowall,  Merchant  in  Glasgow, 
Bankers  in  Greenock,  trading  under  the 
Firm  of  Dunlop,  Houston,  Gammell  and 
Company, 


'  Respondents. 


House  of  Lords,  17th  July  1797. 

Banking  Co, — ^Agbnt — ^Partner — Powers  to  Bind  Company. — 
The  Greenock  Banking  Company  had  an  agent  in  Glasgow,  Mr. 
Dunlop.  It  being  necessary  to  enter  into  arrangements  with  the 
seyeral  banks  to  receive  their  notes,  this  was  done  through  means 
of  their  agent.  Afterwards  Mr.  Dunlop  entered  into  a  new 
transaction  by  which  this  object  was  to  be  carried  on  more  to  the 
satis&ction  of  both  parties.  Held,  on  the  failure  of  Dunlop,  that^ 
from  the  terms  of  the  transaction  gone  into,  the  bank  was  not 
sufficiently  bound  by  the  acts  of  their  agent  and  partner. 

The  respondents  having  opened  a  bank  in  Greenock,  the 
Company  aflfairs  were  managed  by  Mr.  Gammell  in  Green- 
ock, and  by  Mr.  Dunlop  in  Glasgow. 

Desirous  to  establish  theircrediti  they  entered  into  the  usual 
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1797.       arrangements,  in  regard  to  other  banks  receiving  the  notes 
they  issued;  and  among  the  rest,  with  the  Royal  Bank,  through 


<< 


"^^Ac?"*  ^^*  manager  in  Glasgow,  Mr.  Scott  Moncrieff,  in  the  following 
v.'  terms: — ^^  Greenock,  28th  July  1785, —Scott  Moncrieff, 
DONLOP,  &c.  u  Esq.,— Sir,  Messrs.  Dnnlop,  Houston,  Gammell,  and  Co., 
'<  having  opened  a  bank  here,  and  appointed  me  their 
<'  cashier,  I  have  to  inform  you,  that  Mr.  James  Dunlop  of 
"  Garnkirk  will  exchange  with  you  regularly  once  a-week, 
''  what  of  this  Company's  notes  may  come  into  your  hands, 
<'  and  upon  your  advising  me  what  day  of  the  week  is  most 
**  convenient  for  you  to  exchange  notes,  I  will  give  Mr. 
"  Dnnlop  notice  thereof.  I  am,  &c.,  (Signed)  Jas.  Millar." 
Messrs.  Scott  Moncrieff  and  Dale  answered  in  these  words: 
— "  Royal  Bank  Office,  Glasgow,  let  August  1785. — Sir, 
"  We  duly  received  your  favour  of  the  28th  past,  and,  agree^ 
*'  able  to  your  proposal,  shall  make  a  weekly  exchange  of 
''  notes  with  your  Company,  and  give  or  take  a  bill  on 
"  Edinburgh,  at  one  day's  date,  for  the  balance,  as  is  our 
**  practice  with  the  other  banks  here.  If  not  attended  with 
any  inconvenience  to  you,  we  would  propose  to  make  the 
exchange  on  the  Tuesday  morning  at  eight  o'clock,  when 
we  settle  with  the  other  banks.  Of  this  you  will  be 
pleased  to  acquaint  Mr.  Dunlop. — ^We  are,  &c. 

(Signed)        "  Scott  Moncrieff  &  Dale." 

It  was  alleged  by  the  respondents  that  these  letters  were 
all  that  ever  passed  between  their  office  at  Greenock  and 
the  appellants. 

The  parties  entered  on  the  transaction  as  thus  arranged ; 
but  it  was  not  long  until  the  Royal  Bank  found,  that  from  the 
great  flow  of  their  paper  into  their  hands,  which  lay  dead 
until  the  day  of  exchange,  considerable  loss  was  sustained, 
and  they  therefore  entered  into  a  new  arrangement  with 
Mr.  Dunlop,  to  have  the  exchange  of  notes  twice  a  week ; 
and  a  bill  granted  at  one  day's  date  for  any  balance  that 
may  be  found  in  their  favour.  This  arrangement,  it  seems, 
was  gone  into  verbally  with  Mr.  Dunlop,  but  it  was  proved 
by  the  following  letter,  that  Mr.  Dunlop  communicated  this 
alteration  to  Mr.  Gammell  at  Greenock : — 2d  July  1 789, — 
*'  I  have  settled  with  the  Royal  Bank  that  we  shall  exchange 
"  with  them  every  Saturday  morning,  which  I  expect  to 
"  manage,  so  that  it  shall  make  no  alteration  in  the  operations 
"  of  the  Greenock  Bank,  but  shall  come  all  under  the  Tues- 
''  day's  exchange  with  me.  On  considering  the  matter,  I 
"  thought  it  better  to  make  the  communication  to  Mr.  Scott 
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"  by  word  of  month  than  by  letter,  which  keeps  us  per-       1797. 
fectly  open,  in  case  of  any  future  change  in  their  arrange- 


"  ments.— I  am,"  &c.    Mr.  Gammell  answered :— "  I  am  fa-  ''''*'^"""' 

"  Toured  with  your  letter  of  yesterday's  date,  with  the         v. 

••  enclosure,  which  is  perfectly  satisfactory.     I  am  pleased  ^^^^^^^  ^®' 

"  that  you  have  informed  Mr,  Scott  Moncricff  that  you  are 

<<  to  exchange  with  him  twice  a  week,  and  the  mode  you  pro* 

*'  pose  I  think  will  be  attended  with  no  loss  to  the  bank,  at 

<'  same  time  it  pleases  them. — I  am,"  &c. 

Notwithstanding  this  arrangement,  repeated  complaints 
were  made  by  the  Royal  Bank,  in  consequence  of  the  over- 
flow of  the  Greenock  Bank  notes  into  their  bank,  which 
no  sooner  were  exchanged  the  one  moment  than  they 
were  returned  back  upon  them  the  next,  until  they  were 
obliged  to  remonstrate,  which  gave  rise  to  the  transaction 
or  agreement  out  of  which  the  present  action  arises.  This 
agreement  was  prefaced  by  a  correspondence,  which  com- 
plained generally  of  the  mode  of  conducting  the  exchange, 
and  the  daily  loss  of  interest  sustained  by  the  Boyal  Bank, 
and  proposed,  "  that  in  future  Mr.  Dunlop  should  keep  an 
"  account  with  us  like  any  other  man,  on  such  credit  as 
"  should  be  agreed  on,  and  that  on  every  second  day  (Tues- 
**  days,  Thursdays,  and  Saturdays)  we  should  pack  up  all 
*'  the  Greenock  notes  we  had,  and  deliver  them  over  to  him, 
"  for  which  he  should  give  us  an  order  on  his  account  with 
"  us." 

Some  of  the  complaints  were  made  to  Mr.  Gammell,  but 
the  greater  part  to  Mr.  Dunlop. 

Accordingly,  a  draft  of  the  letter  of  agreement  was  sent  by 
Mr.  Scott  Moncrie£f  to  Mr.  Dunlop  (  Vide  below).    Mr.  Dunlop 

Draft  proposed  by  Mr.  Scott  Moncrieff. 

*'  Gentlembn, — Inthemaoagementofthebiuinessof  the  Greenock 
BankiDg  Company,  and  that  I  may  be  enabled  to  take  up  their  notes 
from  yon  in  a  manner  more  convenient  for  us  both  than  hitherto^  I 
shall  be  glad  to  open  a  cash-account  with^otf,  as  cashiers  of  the  Royal 
Bank  here,  to  be  kept  in  the  name  of  James  Dunlop,yor  the  Green* 
ock  Banking  Company  ;  and  I  propose  that  my  operations  upon  the 
account  shall  be  as  follows : — I  shall,  three  times  in  the  week,  viz. 
upon  Tuesdays,  Thursdays,  and  Saturdays,  take  up  such  of  the 
notes  of  the  Greenock  Banking  Company  as  may  come  into  your 
hands,  by  giving  an  order  on  my  account  with  you  for  the  amount ; 
and  I  shall  make  payment  to  you  upon  said  account  on  your  re* 
ceipts  in  the  manner  most  convenient  for  myself,  either  by  notes  of 
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1797.       returned  the  letter,  signed  by  him,  after  making  a  few  altera- 
tions  on  its  terms,  on  which  alterations  much  stress  is  made 


MOMcaivFF,  ju  ijjjg  action.     The  letter  returned  was  as  follows  : — 

I,/  "  Glasgow^  IstJan.  1793.  Gentlemen,— As  agent  for  the 

BuxLop,  &c,  t*  Greenock  Banking  Company,  and  that  their  notes  may  be 
**  exchanged  with  you  in  manner  more  convenient  for  both 
"  you  and  me  than  hitherto,  I  am  yery  well  pleased  to  open 
*'  a  cash-account  with  you,  as  cashiers  of  the  Royal  Bank 
'*  here,  to  be  kept  in  the  name  of  Jtfmes  Dunlop,  agent  for 
"  the  Greenock  Banking  Company ;  and  propose  that  my 
*'  operations  on  that  account  shall  be  as  follow : — I  shall, 
"  three  times  in  the  week,  take  up  such  of  the  notes  of  the 
"  Greenock  Banking  Company  as  they  come  into  your  hands, 
"  by  giving  you  what  Royal  Bank  notes  I  may  have,  and 
**  an  order  on  my  account  with  you  for  the  balance ;  and  I 
*'  shall  make  payment  on  said  account,  on  your  receipt,  in 
"  manner  most  convenient  for  myself,  either  by  the  notes  of 
''  other  Banking  Companies  bills  on  Edinburgh  or  London, 
*'  it  being  understood  that  you  are  to  take  such  bills  from 
"  me  upon  the  same  terms  you  do  from  others.  The  account 
"  shall  be  settled  once  a  year,  or  oftener,  if  either  party  re- 
"  quire  it ;  the  interest  to  bo  charged  against  me  at  five 
•*  per  cent.,  and  you  are  to  allow  me  four  per  cent,  on  such 
'*  sums  as  I  may  occasionally  overlodge  with  you.     Until  I 

other  Banking-companies  bills  on  Edinburgh  or  London,  it  being 
understood  that  you  are  to  take  such  bills  from  me  upon  the  same 
terms  that  you  do  from  others.  The  account  shall  be  settled  at  least 
once  a  year,  or  oftener,  if  either  party  desire  it ;  the  interest  to  be 
then  charged  against  me  at  five  per  cent,  and  jou  are  to  allow  roe 
foiu:  per  cent,  upon  such  sums  as  I  may  occasionally  overlodge  with 
you.  Until  I  see  the  effect  of  the  arrangement,  I  cannot  say  ex- 
actly what  extent  of  credit  I  may  require  upon  this  account ;  but 
it  will  always  be  in  your  power  to  limit  it ;  and  I  shall  at  any  time, 
upon  three  or  four  weeks  warning,  pay  up  such  balance  as  may  be 
due  to  you.  It  is  further  understood,  that  as  this  account  is  pro- 
posed to  be  opened  for  our  mutual  conveniency ,  it  shall  at  all  times  be 
in  the  power  of  either  of  us  to  close  it,  when  we  think  that  purpose 
is  not  answered  by  it." 

Form  of  Order  annexed. 

£  Glasgawt 

Pay  the  bearer  pounds,  which  place  to  the 

debit  of  my  account.    For  Greenock  Banking  Company. 

J.D. 
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"  see  the  effect  of  this  arrangement,  I  cannot  Bay  exactly       jygy 
"  what  extent  of  credit  I  may  require  upon  this  account ; 


"  but  it  will  always  be  in  your  power  to  limit  it ;  and  I  shall  xoMcmcrr^ 
**  at  any  time,  upon  six  weeks^  notice,  pay  up  such  balance        ^^' 
'^  as  may  be  due  to  you.    It  is  further  understood,  that  as  durlop,  &e« 
"  this  account  is  proposed  to  be  opened  for  our  mutual  con- 
''  veniency,  it  shall  at  all  times  be  in  the  power  of  either  of 
"  us  to  close  it  when  we  shall  think  that  purpose  not  an- 
"  swered  by  it. — I  am,  &c. 

(Signed)        **  Jambs  Dunlop." 

Copy  order  sent. 

Pay  to  the  bearer  £2226. 19s.,  and  charge  the  same 
to  account  of  Ja.  Ddnlop. 

Of  this  date,  Mr.  Scott  Moncrieff  wrote  Mr.  Simpson  as  Jan.  l,  1798. 
follows : — "  I  met  Mr.  Dunlop  last  night,  and  carried  with 
me  the  scroll  of  a  letter  which  I  thought  it  would  be  neces- 
Bary  for  him  to  write  to  us,  as  the  foundation  of  the  pro- 
posed account,  and  that  we  might  clearly  understand  each 
other.  He  approved  of  it,  and  brought  here  his  letter  this 
morning  accordingly,  with  some  trifling  alterations.  You 
have  annexed  an  exact  copy  of  it  I  mean,  if  you  approve 
of  it,  to  make  out  another  copy,  and  send  it  to  him,  saying 
at  the  foot  of  it,  that  we  agree."  '*  I  think  the  Banking 
Company  is  sufficiently  boundf  the  account  being  opened  with 
Aim,  their  agent.** 

Accordingly,  the  letter,  approving  of  this  letter,  was  writ- 
ten to  Dunlop,  and  the  transaction  closed;  and,  immedi- 
ately thereafter,  the  account  was  opened.  The  new  arrange- 
ment was  communicated  to  Gammell,  the  acting  partner  of 
the  Greenock  Bank,  by  Dunlop,  as  follows : — 

'^  The  Boyal  Bank  have  been  complaining  very  much 
**  of  late,  and  perhaps  v^ith  some  reason,  of  the  number  of 
*<  notes  that  were  thrown  in  upon  them,  especially  on  the 
'*  Saturdays ;  and,  two  or  three  days  ago,  Mr.  Scott  Men- 
*<  crieff  called,  and  told  me  that  he  had  orders  from  the 
«  directors  at  Edinburgh,  either  to  refuse  our  notes  alto- 
**  gether,  or  to  send  them  to  Greenock  on  purpose  every 
**  day,  which,  he  said,  would  be  much  cheaper  to  them  than 
<*  the  way  they  are  in  at  present ;  which,  indeed,  I  believe 
<<  may  be  true.  I  said,  if  such  measures  as  those  were  re- 
**  sorted  to,  I  believe  we  could  procure  as  many  of  their 
**  notes  as  they  could  do  ours.    He  said,  however  that  might 
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1797.       "  be,  he  had  directions  to  make  the  experiment ;  at  the 
•    **  same  time,  he  would  be  extremely  sorry  to  take  a  step  of 

"^*Tc?"'   "  *^**  ^^^^'  *^  *"y  P^*"  ^^""^  ^®  ^^^^^^  ^^  ^^  prevent  it.    I 
V.         "  told  him  that  I  could  think  of  none,  for  I  could  by  no 

DUNLop,  &c.  tt  means  advise  the  Greenock  Bank  to  alter  the  mode  of 
'*  making  their  exchanges,  which  had  been  settlbd  by  mu- 
<*  tual  agreement.  At  the  same  time,  as  the  management  of 
"  these  exchanges  had  been  left  entirely  to  m€,  if  he  could 
''  think  of  any  way  in  which  I,  as  agent,  could  accommodate 
**  them,  I  would  have  no  objection  to  try  it.  After  several 
**  conversations,  he  at  last  made  a  proposal,  which  I  told 
*'  him  I  would  make  a  trial  of,  with  which  he  seemed  veiy 
'*  well  satisfied  ;  and,  in  my  opinion,  will  make  so  very  little 
"  difference,  if  any,  to  me,  that  I  can  continue  to  settle  the 
**  exchanges  with  the  bank  in  the  same  way  as  formerly ; 
"  and  I  agreed  the  more  readily,  as  I  think  it  will  prevent  a 
**  great  number  of  notes  from  going  to  Edinburgh ;  the  pro- 
"  curing  of  Edinburgh  money ^  to  replace  which  hoe  been  at- 
**  tended  not  only  with  eapense  to  the  bank,  but  lately  very 
**  great  trouble  to  me  ;  and  no  doubt  it  has  also  been  trouble- 
"  some  to  Sir  William  Forbes  &  Co.*' 
Mr.  Gammell's  answer  to  Mr.  Dunlop  was  as  follows : — 
**  let  January  1793. — I  am  glad  you  have  settled 
"  matters  with  Mr.  Scott  Moncreiff,  and  that  upon  sach  a 
''  plan  as  will  prevent  our  notes  from  going  to  Edinburgh, 
"  which  was  troublesome  to  all  parties  concerned." 

Sometime  after  the  operations  were  entered  on,  and  in 
consequence  of  the  public  state  of  credit,  the  Royal  Bank 
found  it  necessary  to  restrict  their  advances,  and  to  give 
orders  to  close  this  account  in  the  beginning  of  March 

Mar.  1  )793.  ^^^^*  Accordingly,  Mr.  Scott  Moncrieff  wrote  to  Mr. 
Dunlop^  calling  up  the  balance  owing;  but  these  applica- 
tions had  produced  no  result,  when,  on  the  21st  March,  Dun- 
lop failed.  This  event  was  first  communicated  to  the  Royal 
Bank  by  Mr.  Gammell,  who  at  same  time  intimated,  that  as 
the  transaction  was  one  with  Mr.  Dunlop  alone,  the  Green- 
ock Bank  did  not  hold  themselves  liable  for  the  balance  due 
of  their  notes  delivered  to  Mr.  Dunlop.  Upon  denying 
their  liability,  the  present  action  was  raised  against  the 
Greenock  Bank,  under  the  firm  of  Dunlop,  Houston,  Gam- 
mell &  Co.,  for  payment  of  the  balance  due,  amounting  to 
£9100.  of  principal,  and  £82.  2s.  lid.  of  interest. 

In  defence  the  respondents  pleaded, — ^'That  the  part- 
**  ners  of  the  Company  of  Dunlop,  Houston,  Gammell,&  Co., 
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**  bankers  in  Greenock,  are  not  liable  as  a  Company  for  the        1797. 
*'  sums  now  sued  for,  they  having  given  no  authority  to 


"  James  Dunlop  to  enter  into  the  agreement  with  the  pur-  MONcniEPr, 
"  suers  for  a  cash  account,  which  the  pursuers  solely  entered        *^^' 
**  into,  on  the  risk  of  the  said  James  Dunlops  as  an  indivi-  ddmlop,  &c. 
"  dual" 

The  Lord  Ordinary  reported  the  case  to  the  Court,  and 
this  interlocutor  was  pronounced : — "  Upon  report  of  Lord  Not.  14,1794. 
*<  Craig,  and  having  advised  the  mutual  informations  for  both 
*'  parties,  with  minutes  of  debate,  the  Lords  sustain  the  de- 
**  fence,  assoilzie  the  defenders  as  a  Company,  and  decern  ; 
*<  but  remit  to  the  Lord  Ordinary  to  hear  parties  how  far 
**  any  of  the  partners  of  the  Company  are  liable  as  indivi- 
**  duals,  and  to  do  as  he  shall  see  cause.'* 

This  reservation  in  the  interlocutor  was  occasioned  by 
its  appearing  to  the  Court,  that  though  there  seemed  to  be 
a  defect  of  evidence  to  charge  the  Company,  or  whole  part- 
ners of  the  Greenock  bank ;  yet  there  was  a  distinction  as 
to  Mr.  Gammell,  who  appeared  to  be  apprized  of  the  trans- 
action, and  approved  of  it. 

The  appellants  reclaimed,  and  prayed  to  alter,  or  to  allow 
evidence  to  be  given  in  upon  a  variety  of  points.  And  the 
proof  asked  being  allowed,  the  Court  finally  pronounced 
this  interlocutor  : — ''  The  Lords  having  advised  this  petition,  Ju.  19,1796. 
'*  and  additional  petition^  with  the  answers  thereto,  and 
*^  proof  adduced,  they  adhere  to  the  former  interlocutor 
*^  reclaimed  against." 

Against  these  interlocutors  the  Royal  Bank  brought  the 
present  appeal  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — The  debt  is  proved  to  have 
arisen  from  the  value  of  the  notes  issued  by  the  respondents 
as  a  banking  Company,  and  which  the  appellants,  for  their 
accommodation,  took  from  the  public  as  payments  in  money; 
the  respondents  were  therefore  bound  in  law  and  in  justice, 
and  in  fair  dealing,  to  retire  these  notes  from  the  appellants, 
80  as  no  loss  might  arise  to  them  from  the  outlay  and  want 
of  interest,  or  in  any  other  shape.  To  accomplish  this,  they 
by  the  letter  from  their  cashier,  of  the  28th  July  1785,  ac- 
credited Mr.  Dunlop,  one  of  their  own  number,  with  general 
and  unlimited  powers,  to  exchange  or  retire  these  notes. 
The  notes  having  accordingly  been  delivered  over  by  the 
appellants  to  Mr.  Dunlop,  it  is  for  the  respondents  to  show, 
either  that  value  was  given  for  them,  or  that,  in  delivering 
them  to  Mr.  Dunlop,  the  appellants  expressly  and  unequi- 
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1797.       vocally  renounced   the  Bocurity  of  the  respondente  as  a 
Company,  and  made  a  loan  thereof  to  Mr.  Danlop,  as  an 


KOMCRiEFF,  indiyiduaL     This  is  the  plain  and  true  shape  of  the  present 
V. '        question,  and  not  whether  Mr.  Dunlop,  by  the  arrangement 

DUKLoPj&c.  in  Jan.  1793,  created  a  new  obligation  upon  the  Company, 
which  did  not  previously  exist.  There  was  not,  nor  could 
be,  occasion  for  any  such  new  obligation.  The  Company 
were  bound,  in  every  sense,  for  the  value  of  their  notes;  and 
when  they  referred  to  Mr.  Dunlop,  as  the  person  who  was 
authorised  to  take  them  up,  all  that  was  incumbent  on  the 
appellants,  in  order  to  preserve  that  obligation  entire,  was 
to  fix  and  ascertain,  in  an  explicit  manner,  the  delivery  to 
Mr.  Dunlop,  as  acting  under  that  authority,  and  to  this 
only  effect,  and  to  indemnify  the  appellants  of  interest, 
was  the  arrangement  in  question.  The  terms  of  the  inter- 
changed missives  on  that  occasion  prove  this.  Mr.  Dun- 
lop, €18  agent  for  the  Company  there,  says: — ««  /  shall^ 
''  three  times  in  the  week,  take  up  such  of  the  notes  of 
<^  the  Greenock  Company  as  may  come  into  your  hands, 
"  by  giving  you  what  Royal  Bank  notes  I  may  have,  and 
<^  an  order  on  my  account  for  the  balance ;  and  I  shall 
«  make  payment  on  said  account,  on  your  receipt,  in  the 
*'  manner  most  convenient  for  myself,  either  by  notes  of 
other  Banking  companies'  bills  in  Edinburgh  or  London, 
&c.  The  accounts  shall  be  settled  once  a  year,  or  oftener, 
"  if  either  party  requires  it."  The  respondents  have 
attempted  to  assimilate  this  to  a  common  cash  credit  to 
Mr.  Dunlop,  and  with  those  ignorant  of  the  nature  of  bank 
transactions,  they  might  be  listened  to,  as  the  operations 
that  were  to  follow  were,  no  doubt,  to  be  all  in  cash  ;  and 
Mr.  Dunlop  was  to  get  the  command  of  all  the  Company's 
notes.  But  could  the  respondents  hold  such  language  to  a 
banker?  Would  they  be  hearkened  to  one  moment,  in 
Baying  that  an  account,  in  which  nothing  was  to  pass  but  the 
amount  of  their  notes,  delivered  to  their  partner  or  agent, 
was  of  the  nature  of  an  ordinary  cash  credit  ?  Or  is  it  fit  for 
belief,  that  a  national  bank,  whoso  great  advantage  is  the 
issuing  and  circulation  of  their  own  notes,  would  give  a 
cash  credit  to  an  individual,  and  make  the  whole  advances 
upon  it  in  the  notes  of  a  private  provincial  company,  in 
order  that  they  might  be  thrown  into  the  cricle  ?  There 
is  no  countenance  for  such  a  proposition,  either  in  law  or 
principle.  2d.  The  arrangement  in  question,  and  the 
operations  consequent  thereon,  were  for  the  benefit  and  ad- 
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vantage  of  the  Greenock  Bank,  and  in  rem  versam  of  the      1707. 
respondents.    This  is  made  evident  from  the  letters  and  ' 

other  evidence  in  the  cause*    In  particular,  Mr.  Dunlopt  in  ^^^^^^^^^» 
his  letter  of  5th  Jan.  1793,  to  Mr.  Gammell,  writes: — "  The         r. 
Royal  Bank  have  been  complaining  very  much/'  and  in-  d^nlop,  &c. 
forms  him  of  the  arrangement  made  for  the  benefit  of  the 
bank.    In  answer,  Mr.  Gammell  writes : — *'  I  am  glad  you 
*^  have  settled  matters  amicably  with  Mr.  Scott  Moncrieffy 
*^  and  that  upon  such  a  plan  as  will  prexent  our  notes  from 
'*  going  to  Edinburgh,  which  was  troublesome  to  all  parties." 
Other  letters  were  also  written  to  the  same  effect. 

Hence  it  was  clear  that  this  arrangement  had  a  twofold 
object,  1st.  To  prevent  the  Greenock  Company's  notes 
being  refused  at  the  Boyal  Bank  officey  or  sent  down  from 
thence  to  Greenock  for  payment;  and,  2d.  To  prevent 
those  notes  from  going  to  Edinburgh,  which  occasioned 
great  expense  and  trouble  to  the  Greenock  Company.  All 
these  objects  were  completely  and  effectually  accomplished 
by  the  arrangement  gone  into.  3d.  And  even  though  this 
arrangement  of  January  1793  were  to  be  held  a  new  obliga- 
tion come  under  by  Dunlop,  and  that  loss  had  arisen  upon 
it  to  his  Company,  yet  the  respondents  must  be  liable  to 
make  it  good ;  because  Dunlop  had  the  sole  direction  and 
management  of  this  branch  of  the  extensive  banking  busi- 
ness in  Glasgow,  and,  in  particular,  he  had  been  publicly 
announced  by  the  letter  of  28th  July  1785,  to  the  appel- 
lants, as  entrusted  with  the  exchange  or  retirement  of  their 
notes.  His  powers,  therefore,  to  bind  the  Company  in  aoy 
transaction  relating  to  the  concerns  confided  to  his  manage^ 
ment  were  inherent  and  indispensable*  and  he  accordingly 
did  pledge  the  security  of  the  Company,  in  the  transaction 
in  question. 

JPteadedfar  the  Respondents. — If  the  present  case  admit- 
ted of  the  general  question,  **  How  far  James  Dunlop,  as  a 
partner  of  the  Greenock  Banking  Company,  had  power  to 
bind  the  Company  ?"  it  would  be  matter  of  no  great  diffi* 
culty  to  show  that  he  could  not,  as  such,  have  affected  the 
Company  by  the  agreement  or  transaction  in  question.  It 
is  true  that  a  partner,  who  is  seen  publicly  and  generally  to 
act  in  that  character,  may  by  transactions  in  the  common  and 
ordinary  course  of  their  business,  and  signing  the  firm  of 
their  company,  bind  the  partnership  to  those  who  have  bo 
transacted  with  him,  to  any  extent,  and  without  any  regard 
to  all  private  and  secret  articles  of  agreement  among  the 
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1797.       several  partners  themselves,  not  known  to  those  with  whom 
■    such  partner  has  so  transacted.     And  the  reason  is  plain. 


*®"^""»    All  the  partners,  in  such  a  case,  give  a  general  credit  to 
«/        each  individual  partner,  for  the  purpose  of  carrying  on  the 

ooNLop,  &c.  ordinary  course  of  business,  and  their  contract,  or  articles 
of  copartnership,  can  only  operate  as  private  regulations  for 
the  adjustment  of  their  own  separate  interests.  But  the 
very  reverse  of  all  this  is  the  case  at  present.  The  Greenock 
Banking  Company  did  not  carry  out  their  business  upon 
private  articles  of  partnership.  They  were  published  in 
newspapers,  and  notice  thereby  given  that  the  business  they 
were  to  carry  on  was  that  of  bankers,  and  that  in  the  course 
of  that  business  the  firm  of  the  Company  was  to  be  signed 
by  **  James  Miller,  their  cashier.''  Nor  is  it  pretended  by  the 
appellants  that  this  bad  never  come  to  their  knowledge. 
The  Royal  Bank  cannot  well  maintain  that  they  are  ignorant 
of  the  business  of  banking,  or  of  the  usage  or  manner  ac- 
cording to  which  such  business  is  carried  on  by  banking 
companies.  Neither  will  they  say  that  the  public  notice 
which  had  been  given  as  above  never  came  to  their  know- 
ledge. They  knew  that  Greenock  was  the  seat  of  the 
Greenock  Banking  Company — that  there  contracts  and 
agreements  affecting  the  general  business  of  this  company 
were  to  be  settled  and  concluded ;  that  there  only  the 
firpi  of  the  house  could  be  signed  ;  and  that  the  firm,  under 
the  signature  of  the  cashier,  was  essential  to  the  binding 
force  of  every  instrument  for  carrying  such  contracts  or  a- 
greements  into  execution.  Besides,  they  knew  that  Mr. 
Gammell,  residing  at  Greenock,  was  the  active  partner,  and 
that  Mr.  Dunlop,  who  was  the  mere  agent  of  the  branch  in 
Glasgow,  had  no  general  powers ;  and  his  acting  as  special 
agent  did  not  entitle  him,  without  special  powers,  to  enter 
into  any  transactions.  2.  But  further,  the  appellants  trans- 
acted with  Mr.  Dunlop,  not  merely  as  agent,  but  as  a  spe» 
cial  agent,  accredited  to  them  as  such  by  an  express  com- 
mission in  writing,  defining  the  precise  powers  and  purposes 
of  his  agency,  and  as  such  received  and  expressly  acknow- 
ledged by  the  appellants.  This  letter  was  dated  from 
Greenock,  under  the  hands  of  Miller  the  cashier,  and  was 
agreeably  to  the  articles  of  partnership,  and  the  public  no- 
tice they  had  given.  The  first  agreement  was  that  of  mere 
exchange  of  notes  of  the  bank,  and  was  a  transaction  strict- 
ly between  the  Greenock  Bank  on  the  one  hand  and  the 
Royal  Bank  on  the  other.     But  this  was  changed  into  one 
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of  a  very  different  nature  by  their  agent.     It  was  a  credit 
opened  by  him,  although  he  was  a  mere  agent,  with  restrict- 
ed and  special  powers.    He  had  no  power  or  authority  from  xoMrniErr, 
the  bank  to  enter  into  such  an  obligation.     In  short,  it  was 
understood  by  the  Royal  Bank  themselves,  that  the  Green-  duklopi  &c. 
ock  Bank  was  not  to  be  bound.     They  deal  with  Dunlop 
alone,  and  they  consent  to  take  an  obligation,  signed  by 
himself,  and  which  they  must  have  known  did  not  and  could 
not  bind  the  bank.    And  Dunlop  himself  igave  good  reason 
for  the  appellants  to  understand  that  he  never  meant  to 
bind  the  Greenock  Bank  at  all  by  the  alteration  of  the  let- 
ter written  and  signed  by  him.    Indeed,  from  his  capacity 
of  agent  merely,  it  must  have  been  understood  by  all  that 
he,  as  agent,  could  not  bind  the  Greenock  Bank  without 
having  express  and  special  powers  so  to  do. 
After  heaving  counsel. 

Lord  Chancellor  Loughborouoh  sdd, — 

'^  My  Lords, 

<'  Though  I  concur  in  this  case  with  the  judgment  given  by  the 
Court  of  Session,  I  think  it  proper  to  state  the  ground  upon  which 
my  opinion  is  formed,  lest  an  idea  should  be  entertained  that  we 
went  upon  this  reason,  that  a  partner,  in  circumstances  similar  to 
those  in  the  present  case,  could  not  by  his  own  transaction  bind  the 
partnership.  It  is  not  upon  that  ground  that  I  have  formed  my 
opinion. 

'^  It  is  founded  upon  this,  that  from  the  written  document,  which 
is  the  basis  of  the  transaction  now  in  question,  the  letter  of  the  1st 
of  January  1793^  it  would  be  impossible  in  this  country  to  raise  a 
cause  of  action  against  the  respondents  in  this  matter.  The  whole  of 
the  difficulty  in  the  present  case  lies  upon  the  eridence  in  the  cause 
— the  letter  of  Mr.  Scott  Moncrieff  and  Mr.  Simpson  ;  though  these 
were  not  evidence  of  themselves,  they  were  made  so  by  the  parties. 
Nothing  positive  with  regard  to  the  transaction  appears  from  DanIop*s 
letters ;  but,  on  the  other  hand,  we  have  his  deposition  after  his 
bankruptcy,  that  this  was  a  private  transaction  of  his  own,  and  all 
the  entries  in  his  books  state  it  as  his  own  private  account. 

**  This  is  a  case  in  which  I  have  changed  my  opinion  more  than 
once  or  twice.  There  appears  to  me  to  be  nothing  in  the  cause 
to  fix  upon  Mr.  Gammell  in  the  smallest  degree — the  double  part 
which  Dunlop  appears  to  have  acted.  The  other  partners  were 
inactive.  I  am  sorry  for  the  manner  in  which  Mr.  Scott  Mon- 
crieff appears  in  the  business,  as,  from  the  character  given  of 
him,  he  is  a  man  of  respectability  and  integrity ;  but  too  much  con- 
fidence was  reposed  in  Uie  supposed  responsibility  of  Dunlop.    It  is 
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1797.        not  unlikely  that  Danlop  saw  the  error  into  which  Scott  Moncrieff 
was  falling,  for  the  latter  makes  no  difficulty  in  accepting  the  dniik 


SMART  ifrhich  had  been  so  much,  and  so  materially  altered  by  Dunlop,  and  sees 
THE  MA 018-  ^^  difference  between  the  two  papers,  calling  them  trifling  alteza- 
TRATB8,  &c.   tions. 

OF  DDNDKG.       t«  xjudcr  thc  circumstances  of  the  present  case,  I  thought  it  pro- 
per not  to  rest  upon  my  own  opinion  alone.    I  would  willingly 
have  rested  on  the  opinion  of  those  whom  I  respected,  had  that 
opinion  been  uniform  on  either  side.     I  requested  the  assistance  of 
Kenyon.      a  noble  Lord  now  near  me,  and  after  reading  the  case,  his  Lordsliip 
formed  an  opinion  different  from  what  I  have  now  giren ;  he,  how- 
ever, now  concurs  with  me  in  opinion  to  affirm  the  judgment  of  the 
Court  of  Session. 
Supposed  to        **  Two  judges  also,  of  much  acuteness,  and  great  experience  in  snch 
be  Butler  and  questions,  were  applied  to ;  they  differed  in  opinion,  and  after  haring 
aurence.       jj^d  a  conference  together  on  the  subject,  they  parted  still  boldisg 
different  opinions. 

'^  Under  all  the  circumstances  of  this  case,  I  think  the  judgment 
of  the  Court  of  Session  is  not  founded  on  error,  and  ought  to  be 
affirmed.  The  decision  of  your  Lordships,  if  in  this  way,  will  also 
have  a  good  effect.  It  will  give  a  lesson  to  the  Royal  Bank  to  be 
more  circumspect,  and  to  pay  a  greater  attention  to  aoouracy  in  their 
future  transactions." 

Accordingly  it  was 

Ordered  and  adjudged  that  the  interlocutor*  complained 
of  be  affirmed. 

For  Appellants,  Sir  John  Scott,  Ro.  Dundas,  W.  Grant 
For  Respondents,  Robert  Dallas,  Wm,  Tait 


Thomas  Smart,  Mason  in  Dundee,  .        Appellant; 

The  Magistrates  and  Town  Council  of\ 
Dundee,  ....  f  Respondents. 

House  of  Lords,  22d  Nov.  1797. 

Property — Aocbssion^ — Sea  Shore — Buroh. — A  proprietor  of  a 
tenement  within  burgh,  whose  property  is  bounded  by  the  sea 
flood,  cannot  acquire  the  vacant  space  of  ground  left  by  the  sea,  be- 
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tween  his  property  and  the  seaflood,  such  soil  helonging  to  the  magi«        1797« 
strates  of  the  hurgh,  for  the  benefit  of  the  community.  • "^ 

SMABT 

The  appellant,  possessing  a  tenement  and  piece  of  ground  ^^^  maois- 
in  the  town  of  Dundee,  described  in  his  title-deeds  as  '*  All  tbatks,  &c. 
"  and  whole  that  enclosed  yard,  lying  within  the  burgh  of  ^'  »o»»^»- 
'*  Dundee,  bounded  by  a  tenement  of  land  and  yard  be- 
<<  longing  to  the  heirs  of  William  Mitchell,  ship-builder  in 
"  Dundee,  and  another  small  tenement,  belonging  to  the 
<'  heirs  of  James  Eay,  on  the  east,  the  sea  flood  upon  the 
''  southf  a  yard  belonging  to  Dayid  Laird  of  Straithmartin 
'*  on  the  west,  and  by  the  street  on  the  north  parts,  with  all 
*^  right,  title,  and  interest,  claim  of  right,  property,  and 
"  possession,  &c." 

The  town  of  Dundee  lies  at  the  mouth  of  the  river  Tay. 
The  sea  flood  at  one  time  had  washed  the  southern  boundary 
of  the  appellant's  tenement,  but  now,  from  various  causes, 
there  was  a  considerable  space  of  ground  between  his  south 
wallandtheseaflood;  themagistratesof  the  burgh  having  from 
time  to  time  taken  possession  of  this  vacant  ground,  theappel- 
lant  raised  action  of  declarator  to  have  his  right  to  the  same 
fixed  and  determined;  contending  that  in  all  the  title  deeds 
of  his  property,  the  same  was  described  as  bounded  by  the 
seaflood  on  the  south.  That  it  was  so  bounded  when  he 
purchased  the  property — that  this  being  his  boundary,  he 
was  entitled  to  all  within  these  bounds,  and,  of  consequence, 
to  the  vacant  space  of  ground  in  question,  whether  the  same 
has  been  gained  or  occasioned  by  the  gradual  retiring  of  the 
tide,  or  whether  the  soil  has  been  recovered  from  the  sea 
by  an  opus  manufactum^  and  that  the  sea  flood  being  his 
boundary,  he  was  entitled  to  follow  the  course  of  the  river 
wherever  it  went.  In  their  defences,  the  magistrates  stated 
their  title  as  a  corporation,  to  enjoy  certain  rights  and  privi- 
leges, and  to  acquire  for  the  benefit  of  the  community,  all  the 
rights  thereto  belonging.  They  admitted  the  doctrine,  that 
when  the  property  of  a  proprietor  is  bounded  by  the  sea  or 
the  river,  he  has  a  right  to  the  soil  that  may  be  acquired 
from  either;  but  that  this  did  not  apply  to  a  property  described 
as  an  enclosed  garden  within  burgh,  where  the  magistrates, 
as  an  incorporation,  are  entitled  to  all  the  soil  not  expressly 
granted  away.  Besides,  the  appellant's  title  was  defective. 
He  had  only  a  base  infeftment,  and  no  charter  to  show  from 
the  superior,  which  could  not  compete  with  the  respondents' 
title  of  the  burgh  and  possession. 

The  Lord  Ordinary  (Monbodo)  held,  ^^  that  the  magistrates, 
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^*®^*       in  80  far  as  concema  the  river  and  frith  of  Tay,  had  only 


SMART 
0. 


right  to  the  same  for  the  purposes  of  navigation,  and  that, 
an  the  pursuer's  property  was  described  as  bounded  on  the 

THR  MAois-  south  by  the  sea  flood,  he  had  a  right  to  whatever  land  the 

oF^DUNDKv!  ®®*  leaves  adjoining  and  opposite  to  his  property,  or  that 

he  might  acquire  by  any  opus  maniifactum,  not  prejudicial 

July  6,  1796.  to  the  navigation."     But,  on  reclaiming  petition,  the  Court 
altered,  sustained  the  defences,  assoilzied  the  defenders,  and 

Nov.  22, 1796.  decerned  :  And,  onasecondreclaimingpetition,  they  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
Pleaded  /or  the  Appellant. — The  appellant  purchased  a 
piece  of  ground  in  question,  situated  in  the  burgh  of  Dun* 
dee,  bounded  by  the  sea  flood,  the  value  of  which  consider- 
ably enhanced  its  price.  He  then  proceeded  to  embank  a 
part  of  the  sea-shore,  when  he  was  interrupted  by  the  magis- 
trates  of  Dundee^  who  proceeded  to  embank  the  remainder 
of  the  beach,  besides  seizing  that  portion  of  it  which  had 
been  taken  possession  of  by  the  appellant.  The  question 
thus  came  to  be,  whether  the  appellant,  whose  property  is 
bounded  by  the  sea  flood,  is  entitled  to  all  the  accession  of 
ground  and  soil  which  the  sea  flood  leaves  unoccupied  oppo- 
site to  his  property  ?  He  humbly  submits,  both  by  the  prin- 
ciples of  the  Roman  law  and  the  law  of  Scotland,  that  such 
ground  belongs  to  him,  whether  acquired  by  the  operation  of 
nature,  or  of  the  works  of  human  industry.  By  the  BrOman 
law,  banks  of  rivers^  though  navigable,  belonged  to  the 
adjacent  proprietors.  That  the  shores  even  of  the  ocean, 
are  capable  of  occupancy^  although  this  always  subject  of 
course  to  the  rights  of  navigation  and  commerce,  which 
must  not  thereby  be  hurt,  nor  the  rights  of  the  community. 
Whether,  therefore,  the  Tay  at  Dundee  be  considered 
merely  as  a  navigable  river,  or  as  a  part  of  the  ocean,  the 
right  of  the  appellant  is,  on  either  ground,  clear ;  because  in 
the  law  of  Scotland,  no  difierence  exists  between  the  one 
right  and  the  other.  In  both,  the  sovereign  is  the  trustee 
for  the  public,  and  as  such  has  a  right  to  prevent  aU  appro- 
priations, such  as  would  impede  navigation,  render  it  dan- 
gerous, or  hurt  the  interests  of  commerce  :  That  all  grants 
in  favour  of  incorporations  or  burghs  is  of  the  same  nature. 
In  particular,  a  grant  of  a  port  and  harbour,  gives  to  a  cer- 
tain extent  the  same  privileges  as  possessed  by  the  sove- 
reign within  a  defined  space,  and  always  for  the  purposes 
of  navigation  and  commerce  ;  but  this  leaves  unimpaired  the 
right  of  proprietors  bounded  by  the  sea  flood,  of  gaining 
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i?hatover  ground  the  sea  may  leave  adjacent  to  their  own       ]  797. 
property.    In  the  present  case,  the  magistrates  wish  to  de-    ■ 


prive  the  appellant  of  this  right,  by  asserting  that  the  burgh      ^kakt 
has  a  right  to  all  the  unoccupied  soil  so  gained,  as  a  perti-  ^^^  magis- 
nent  of  the  greater  right  of  the  burgh,  apart  altogether  from  tbatbs,  &c. 
the  purposes  of  navigation  or  commerce.    The  appellant  ^'  ^''k^**- 
humbly  submits  that  there  is  no  law  for  this. 

Pleaded  for  the  Eespondents. — The  reference  to  the  civil 
law,  and  to  the  cases  in  the  law  of  Scotland,  are  all  inap- 
plicable to  the  present  case.  The  doctrine,  that  a  proprie- 
tor^ whose  property  is  bounded  by  the  sea  flood,  is  entitled 
to  gain  all  the  vacant  ground  left  between  him  and  the  sea,  ^ 

is  indisputable,  where  no  other  can  show  a  preferable  title 
to  that  ground ;  but  such  law  does  not  hold  with  reference 
to  a  tenement  within  burgh,  where  the  incorporation  is  en- 
titled to  aU  the  soil  not  expressly  granted  away.  A  pro- 
perty BO  bounded  within  burgh  is  a  limited  grant,  just  as  if 
it  had  been  stated  to  be  bounded  by  another  tenement ; 
because  the  whole  territory  of  the  burgh  belongs  to  the 
magistrates  as  a  corporation,  and,  in  particular,  the  bed  of 
the  river  and  sea  ;  and  it  is  in  evidence,  that  they  have  been 
in  immemorial  possession,  and  have  from  time  to  time  feued, 
or  made  grants  of  the  soil  so  acquired,  without  challenge. 
This  general  right,  therefore,  of  the  respondents  to  the  whole 
territory  of  the  burgh  can  only  be  counteracted  by  clear  titles 
produced  by  the  burgesses  or  feuars,  containing  an  express 
conveyance  of  such.  The  appellant  has  produced  no  such 
title ;  and  no  title  even  to  his  enclosed  garden  suflScient  to 
protect  that  possession,  were  the  respondents  disposed  to 
quarrel  it.  He  alleged,  that  he  held  under  the  Douglas' 
family  as  superior ;  but,  being  obliged  to  abandon  this  pro- 
position as  untenable,  he  cannot  produce  any  charter  from 
the  burgh,  and  all  that  he  can  show,  is  a  minute  of  coun- 
cil promising  a  charter  to  his  predecessor.  The  appellant, 
therefore,  at  most,  cannot  claim  an  inch  of  ground  beyond 
the  garden  or  enclosure.  What  is  given  to  him  is  not  agtr 
ardfiniw,  it  is  (iger  limitcUus.  An  enclosed  garden,  and  the 
ground  enclosed  by  the  walls  of  a  garden,  are  one  and  the 
same  thing. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged,  that  the  interlocutors  be  affirmed. 

For  Appellant,  T.  Erskine^  W.  Adam,  Henry  Erskine,  H. 

D.  Inglis. 
For  Respondents,  Sir  John  Scott,    Wm.  Tail. 

Note.— -Unreported  in  Court  of  Session. 

VOL.  III.  2  R 


1797. 

DUOQAX 

V. 
WIGHT. 
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[M,  12761.] 

Francis  Duooan,  Druggist,  •  .  Appellant ; 

Alexander  Wight,  W.S.,  .  Respondent. 

House  of  Lords,  24th  Nov.  1797. 

Trust — Act  1696 — ^Parole  Proof. — Circumstances  in  which  a 
letter,  Yrritten  bj  a  party  holding  a  right  to  property,  ex  Jacie 
ahtduUi  did  not  establish  that  he  held  it  only  in  trust :  Also,  that 
the  parole  eridence  offered  was  incompetent  to  qualify  a  title  to 
property  ex  facie  absolute* 

This  was  an  action  of  declarator  of  trust,  brought  by  the 
appellant  in  the  Court  of  Session,  to  have  it  found  that  the 
lands  of  KevockmiU,  and  others,  were  only  held  in  trust  by 
the  respondent  for  behoof  of  the  appellant,  and  that  they 
were  purchased  by  and  for  him  alone. 

Mr.  Wight  was  a  Writer  to  the  Signet ;  and  the  appel- 
lant alleged,  that  after  effecting  the  sale  himself,  he 
called  on  Mr.  Wight,  and  arranged  with  him  the  conditions 
of  the  rights — he,  Mr.  Wight,  assisting  him  with  a  loan  to 
pay  part  of  the  price. 

It  was  agreed,  the  appellant  stated,  that  Mr.  Wight  should 
take  the  conyeyance  to  the  property  unconditionally  in  his 
own  name  ;  this  being  necessary,  in  consequence  of  the  ap- 
pellant being  incapable  at  the  time  of  holding  heritable  pro- 
perty, he  being  a  Boman  Catholic ;  but  that  he  had  himself 
negotiated  the  whole  sale  personally  with  the  previous  pro- 
prietor, Mr.  Hunter,  Mr.  Wight  notbeing  present^  or  taking  any 
concern  in  it.  That  on  expiry  of  one  of  the  tenant's  leases, 
he  took  possession  of  that  portion  of  the  lands  as  proprietor, 
without  any  lease  from,  or  paying  any  rent  to  Mr.  Wight: 
That  he  laid  out  large  sums  in  improvement  of  the  lands, 
and  building  houses :  And  further,  that  he  had  received  an 
express  acknowledgment  from  Mr.  Wight,  in  a  letter  ad- 
dressed, to  his  agent,  of  his  having  bought  the  lands  with  a 
view  to  surrender  them  to  him.  Mr.  Wight  declares,  **  It 
"  is  indeed  true,  that  at  this  time  I  said  to  Mr.  Duggan  that 
''  I  had  no  wish  to  become  a  proprietor  of  land,  and  that, 
"  in  case  he  chose  to  take  it  at  the  end  of  three  or  four 
<*  years  at  farthest,  I  would  give  it  up  to  him ;  and  I  no 

doubt  said  frequently,  not  only  to  himself,  but  to  many 

others,  that  I  had  made  the  purchase  with  that  view.  The 
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longest  period  at  which  I  ever  said  I  would  giro  np  the       1797. 
place  to  Mr.  Duggan,  if  he  chose  to  take  it,  expired  at 


DDOOAN 


V. 


"  Whitsunday  1792,  and  I  think  he  will  not  say  he  ever 

**  made  a  proposal  at  that  time  to  take  it,  if  I  would  give  it     wight. 

''  to  him ;  and  since  that  period  he  declared  to  myself  that 

**  I  was  at  liberty  to  do  with  it  as  I  pleased,  as  I  had  com« 

"  pletely  fulfilled  my  promise  with  him." 

The  defence  stated  to  the  action,  was  a  denial  that  he 
had  ever  held  the  property  in  trust  for  the  appellant.    Also 
a  denial  of  the  possession  and  of  the  improvements  made 
upon  the  estate ;  and  founded  upon  the  act  1696,  as  barring 
the  action,  as  well  as  the  irrelevancy  of  a  proof  by  witnesses. 
Upon  these  allegations,  the  Lord  Ordinary  ^*  held  the  proof  Feb  2, 1795. 
<*  incompetent ;  and  in  respect  that  the  pursuer  does  not 
**  offer  to  instruct  the  alleged  trust,  either  by  the  writ  or 
<<  oath  of  the  defender,  sustains  the  defences ;  assoilzies  the 
'*  defender,  and  decerns ;"  and  disallowed  a  parole  proof. 
The  Court,  on  reclaiming  petition,  altered  the  above  inter- 
locutor of  the  Lord  Ordinary,  and  allowed  proof.     But,  on  a  Dec.  13, 1796. 
further  petition,  the  Lords  returned  again  to  the  Lord  Or- 
dinary's interlocutors,  adhered  thereto,  and  assoilzied  the  2  and  4  Mar. 
defender.  ^^^^• 

Against  these  interlocutors  the  present  appeal  was 
brought. 

Pleaded  for  the  Appellant — At  common  law,  every  fact 
might  havo  been  proved  by  witnesses ;  Balfour*s  Practicks, 
p.  361,  §  17 ;  p.  376,  §  24.  Sir  Geo.  Mackenzie,  Inst.  B.  iv. 
tit.  2(],  §  8,  and  particularly  in  regard  to  a  trust ;  for,  as 
Lord  Stair  says : — **  It  were  to  small  purpose  to  refer  it  to 
*'  his  (the  trustee's)  oath,  for  it  is  presumed  that  he  who 
**  would  steal,  would  swear ;  and  it  is  the  worst  kind  of 
"  stealth  to  betray  trust,  and  therefore  the  law  alloweth 
"  that  the  trust  may  be  proven  indirectly  by  circumstances 
**  inferring  the  same."    Stair,  Inst.  B.  iv.  tit.  45,  §  21. 

2.  The  act  1696,  c.  25,  upon  which  the  respondent  relies, 
relates  only  to  *^  deeds  of  trust  made,"  and  has  been  held  in 
several  cases,  (Sprcul  v,  Crawford,  16th  July  1741),  Kil- 
kerran's  Reports,  p.  581 ;  Mudie  v.  Ochterlony,  13th  June 
1766,  Fac.  Col.  Die.  of  Dec.  vol.  ii.  p.  272),  not  to  extend 
to  any  trust  which  may  exist  without  a  deed,  as  in  the  case 
of  moveables,  or  as  in  the  present  case,  to  a  trust  which 
does  not  arise  from  any  deed  or  disposition  of  the  trustee ; 
but  from  the  voluntary  interposition  of  the  trustee.  Thus 
was'  the  law  established  by  these  two  decisions.  And  trusts 
have  in  various  instances  been  established  by  facts  and  cir- 
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1797.       cumstanees,  as  in  the  case  M'Laren  v.  Chieslej's  executors, 

Diet,  of  Dec.  vd.  ii.  p.  272.    Also  in  the  case  of  Gilmour 

DuocAM  y^  Arbuthnot,  11th  Dec.  1765 ;  Fac.  CoL  Also  in  three  cases 
wiQBT.  not  reported,  Alison  v,  Fairholme,  Nov.  1765 ;  Stewart's  Ex- 
ecutors V.  M^Arthur,  in  1777 ;  and  Donaldson  v.  Morison,  de- 
cided in  1787.  This  last  case  resembled  the  present.  The  par- 
ties intended  to  make  a  joint  purchase  of  two  small  enclosures 
near  Edinburgh,  at  a  public  roup :  Donaldson  attended  and 
made  the  purchase,  and  having  afterwards  resolved  to  keep 
the  whole  to  himself,  Morison  brought  an  action  against  him 
to  compel  him  to  execute  the  trust  he  had  reposed  in  him, 
and  in  this  action  Morison  prevailed.  3.  The  present  case 
is  taken  out  of  the  statute  1696,  by  the  statute  1700,  c.  3, 
against  allowing  papists  to  purchase  or  hold  heritable  estate, 
"  or  any  person  in  trost  for  their  behoof,  any  lands  or  houses, 
*'  &c."  But  if  the  statute  1696  did  apply,  the  requirements 
of  that  statute  are  supplied  by  the  respondent's  letter  above 
quoted^  which  clearly  acknowledges  the  trust. 

Pleaded  for  the  Respondent — It  is  a  principle  clearly 
established  in  the  law  of  Scotland,  that  an  heritable  right, 
instructed  by  authentic  written  titles,  such  as  those  pro* 
duced  in  the  present  case,  cannot  be  taken  away  or  qualified, 
or  the  import  thereof  be  explained  by  parole  evidence.  This 
is  the  general  rule  of  the  law  of  Scotland, — ^a  rule  which  all 
the  writers  on  that  law  have  considered  as  entitled  to  the 
highest  approbation.    It  is  even  a  settled  point  now,  that 
where  a  doubt  occurs  with  regard  to  the  import  of  any 
clause  of  a  deed,  no  parole  evidence  can  bo  admitted,  not 
even  of  the  person  who  framed  the  deed,  or  were  present  at 
its  execution,  to  explain  what  was  the  real  meaning  and  in- 
tention of  the  parties.      An  allegation  of  trust  therefore, 
against  the  deed,  ex  facie  absolute,  can  never  be  allowed  to 
bo  proved  by  witnesses.     And,  accordingly,  a  proof  by  such 
witnesses,  and  of  this  nature,  was  the  very  thing  the  statute 
1696  was  enacted  to  prevent.    The  decisions  referred  to  bj 
the  appellant,  do  not  bear  upon  the  point.     The  respondent 
further,  has  no  objections  that  the  letter  founded  on  be  read, 
as  his  oath  in  reference^  and  when  so  considered,  and  taken  and 
read  as  a  whole,  it  will  not  be  found  to  contain  any  acknow- 
ledgment of  trust ;  it  rather  seems  to  import  a  denial  of  any 
such  trust,  and  -therefore  makes  out  a  negative  to  the  alle- 
gation of  trust  altogether.    A  proof  by  witnesses  even  of 
those  other  facts  which  the  appellant  alleges,  would  not 
suffice  to  make  out  a  trust ;  and,  at  the  distance  of  several 
years,  it  would  be  improper,  besides  incompetent,  to  allow 
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such   eyidence  to  qualify  an  absolute  rigbt  of  propertj.       1797. 
Besides,  the  act  1696,  in  express  words  states,  that  nothing  ■ 

will  be  sufficient  but  the  "  written  declaration  or  back-bond       """ 
"  of  trust,  lawfully  subscribed  by  the  person  alleged  to  be    Ttscouwr 
"  trustee,  or  unless  the  same  be  referred  to  the  oath  of  the  ^aBiJTHjioTT. 
"  party  simplieiter" 
After  hearing  counsel, 

Lqbd  Louohbouboh  said. 
My  Lords : 

^*  I  cannot  find  out  where  any  difficulty  lay  in  this  case,  so  dear 
and  condusire  were  the  terms  of  the  statute  1696;  and  I  would  eren 
have  awarded  costs  against  the  appellant,  but  for  the  consideration 
that  he  had  obtained  an  interlocutor  of  the  Court  of  Session  in  his 
fiivour." 

It  was  therefore 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellant,  Sir  J.  Seott,  M.  Nolan,  Thoa.  W.  Baird. 
For  Respondent,  R.  Blair^  W.  Grant,  W.  Tait. 


Walter  Simb,  Esq.,  Collector  of  Customs  \    .      .. 
Aberdeen,        -  ...        J  Appellant; 

The  Right  Hon.  Viscount  Arbuthnott,         Respondent 

House  of  Lords,  27th  Nov.  1797. 

Lbasb,  Bbduotionof — Fraud  and  Faoilitt — ^Foroe  and  Fear.— 
A  reduction  of  a  lease,  granted  while  a  current  lease  had  still 
many  years  to  run,  and  made  to  commence  forty-four  years  after 
its  date,  was  brought,  on  the  ground  of  its  being  unequal^and 
un&ir  in  its  terms,  and  the  granter  incapable,  from  fiunlity,  and 
that  fraudulent  and  improper  means  had  been  obtained  in  procur- 
ing it  Held,  upon  proof,  that  the  lease  was  bad,  and  reduced 
accordingly. 

This  was  an  action  of  reduction  of  a  lease  granted  by  the 
respondent's  father  to  the  appellant,  in  the  following  cir- 
cumstances : — 

The  late  Viscount  Arbuthnott  had  always  manifested  a 
strong  dislike  to  long  leases,  and  had  never  been  in  the 
practice,  up  to  a  certain  date,  of  granting  leases  for  more 
than  nineteen  years. 

He  died  at  the  age  of  88,  in  April  1791.  During  the  lat. 
ter  period  of  his  Lordship's  life  his  mental  faculties  were 
impaired,  and  his  bodily  strength  much  weakened.  The  re- 
spondent further  stated,  that  when  he  succeeded,  after  his 
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1797.       father*8  death,  he  found,  that  while  labouring  under  his  in- 

firmitioB,  and  while  without  a  factor  or  adviser,  he  was  in- 

^^^^        duced,  by  improper  means,  to  grant  to  his  tenants,  while 
VISCOUNT    their  existing  leases  had  still  many  years  to  run,  new  leases 
AEBUTHMoxT.  fyj^  ^  ffiuch  lougor  pcrlod. 

Of  the  leases  on  the  estate,  there  were  seventy  which 
were  made  to  endure  for  a  longer  period  than  nineteen  years. 
Above  forty  of  the  most  valuable  were  obtained  while  the 
current  leases  had  a  great  many  years  to  run.  Some  of  them 
.  were  to  commence  at  the  distance  of  five  years,  others  at  the 
distance  of  ten  years,  and  others  at  the  distance  of  twenty 
years ^om  their  date.  The  lease  under  challenge  could  on- 
ly commence  forty-four  years  after  its  date.  Some  of  the 
tenants,  after  his  father's  death,  voluntarily  gave  them  up. 
He  bought  up  the  right  of  others ;  but  the  appellant  de- 
manding £3000  for  giving  up  his  lease,  he  was  obliged  to 
resist  such  demands,  and  to  bring  the  present  reduction. 

The  lease  in  question  was  dated  8th  March  1786,  for  three 
times  nineteen  years  after  the  then  ensuing  term  of  Whitsun- 
day (15th  May  1786),  while  there  was  an  existing  lease  that 
did  not  expire  until  1830.  The  rent  of  the  new  lease  was 
to  be  only  58  bolls,  3  firiots  of  beer,  and  4  bolls  of  meal,  and 
£58.  7s.  Id.  in  money.  While  the  rent,  according  to  the 
true  value,  ought  to  have  been  £193. 

The  grounds  of  the  action  of  reduction  were  these,  Ist. 
The  great  inequality  of  the  bargain,  or  lesion.  2d.  The  fa.- 
cility  and  weakness  of  mind  and  body  of  the  grantor  at  the 
time  this  lease  was  obtained.  3d.  Imposition  and  fraudulent 
means  taken  to  obtain  the  lease. 

The  Lord  Ordinary,  after  the  disposal  of  some  dilatory 
defences,  ordered  first  a  condescendence  and  then  a  proof. 

1.  Regarding  the  inequality  of  the  bargain,  it  was  proved, 
that  the  true  rental  of  the  farm,  of  that  which  was  partly  oc- 
cupied by  Sime,  (the  rest  being  possessed  by  his  subtenants,} 
was  £193,  that  is,  about  £93  more  than  the  appellant  agreed 
to  pay  for  his  lease.  And  that  when  the  rents  which  he  ob- 
tained by  the  subletting  of  it  were  considered,  it  appeared 
that  the  last  tack  in  1792  to  Ilobert  Davidson  for  the  part 
of  the  farm  subset  to  him,  yielded  a  rent  of  £95.  Ts.  5d. 
alone,  which  was  a  rent  within  a  few  pounds  of  the  whole 
rent  payable  to  the  Viscount  for  the  whole  farm.  This  fact 
was  concealed  from  the  Viscount  at  the  time  of  granting  the 
new  lease. 

2.  Regarding  incapacity,  the  respondent  submitted  that 
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it  was  not  necesskry,  in  such  cases  as  the  present,  to  prove  1797^ 
such  an  absolute  want  of  understanding  as  renders  the  party  ^...,.... 
incapable  of  doing  any  deed,  or  executing  any  business,  in  a  biks 
valid  and  proper  manner ;  but  it  was  sufficient  to  prove  such  ^u&ivvtT 
a  degree  of  weakness  or  failing,  as  to  render  the  party  an  abbuthmott. 
unequal  match  for  those  who  may  take  the  advantage  of 
facility.  And  a  person  might,  in  this  view,  be  more  facile 
with  regard  to  one  kind  of  business  than  with  regard  to 
another,  in  particular  circumstances.  A  sudden  change  in 
one's  actions  or  ideas,  or  modes  of  life,  totally  inconsistent 
with  former  actions,  opinions  and  habits,  may  manifest  this 
facility,  and  may  make  the  individual  facile  quoad  illud  ne- 
gotium.  Here  the  failing  point  was  in  granting  leases  of 
long  duration,  by  one  who  had  all  his  life  approved  only  of 
leases  to  the  extent  of  nineteen  years'  duration;  and  the 
whole  and  slump  manner  in  which  this  was  done,  appears 
at  once  irrational — fifty-six  leases  having  been  granted  as 
very  long  prorogations  of  leases  then  current ;  and  thirty- 
seven  without  any  rise  of  rent  whatever.  Besides  this,  it 
was  proved  that  the  Viscount,  for  about  seven  years  before, 
had  failed  much  in  body  and  his  mental  faculties^  and  was 
considered  incapable  of  transacting  any  business,  fie  used 
to  remark  to  one  of  the  witnesses  that  his  memory  was  gone, 
and  that  he  was  often  imposed  upon.  Other  witnesses 
spoke  to  his  having  forgot  what  they  told  him  before,  and 
that  he  asked  them  repeatedly  about  the  same  thing. 

8.  Jn  regard  to  fraud  and  imposition.  The  butler  depon- 
ed, that  he  was  quite  sure  that  the  Viscount  was  imposed 
upon  in  granting  leases.  About  the  time  mentioned,  after 
a  few  leases  were  granted,  he  was  constantly  beset  by  the 
tenants  for  the  same  purpose.  In  particular,  another  wit- 
ness (the  appellant's  agent)  deponed  that  il  was  the  appel- 
lant who  employed  him  to  draw  out  **  the  lease  in  question^ 
'*  and  that  he  got  no  instructions  from  Lord  Arbuthnott  with 
**  regard  to  making  out  the  foresaid  tack :  That  after  the  . 
**  scroll  was  finished,  he  gave  it  to  Mr.  Sime,  who  returned 
"  it  at  the  distance  of  some  weeks,  with  some  corrections 
*'  in  Mr.  Sime's  own  handwriting." 

Besides,  there  was  a  seizure  of  smuggled  wines  in  his 
Lordship's  cellars,  by  which  the  Viscount  was  thrown  into 
much  fear,  which  gave  the  appellant,  as  Collector  of  Cus- 
toms, an  advantage  over  the  Viscount,  which  he  used  to 
serve  his  own  interest,  by  obtaining  the  lease  in  question. 

The  case,  with  the  proof,  was  reported  to  the  Court, 
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1797.       whioh  at  first  pronounced  an  interlocutor  for  aasoflzing  the 

■  defender,  and  finding  him  entitled  to  expenses.     But,  upon 

6IUB        adyising  a  reclaiming  petition  and  answers,  the  Lords  finallj 

▼iscouNT    pronounced  this  interlocutor :  <*  Sustain  the  reasons  of  re- 

ABBOTHvoTT.  <<  ductiou,  SO  far  as  applicable  to  the  additional  period  or 

Mar.  8  1796. "  prorogation  given  to  the  defender  by  his  last  lease,  be- 

''  jond  the  endurance  of  his  former  lease ;  and  reduce,  de- 

*'  corn,  and   declare  accordingly.     Find  the  pursuer  (re- 

**  spondent)  entitled  to  expenses.'* 

Against    this    interlocutor    the    present   appeal    was 
brought. 

Pleaded  for  (he  Appellant. — ^The  Viscount  Arbuthnott, 
instead  of  being  facile,  was  a  person  of  uncommon  acute- 
ness,  and  showed  great  diligence  and  attention  to  his  af- 
*  fairs,  and  retained  full  possession  of  his  faculties  to  the  last. 
In  these  circumstances,  the  prorogation  of  the  lease  was  a 
fair  and  equal  transaction — the  £10  of  additional  rent  mak- 
ing the  new  rent  equal,  or  nearly  equal,  to  the  value  of  the 
farm.  But,  supposing  the  rent,  with  the  addition,  to  have 
been  below  the  proper  value,  a  prorogation  of  the  lease,  to 
commence  at  the  distance  of  44  years,  was  of  very  trifling 
value,  and  was  only  a  judicious  and  reasonable  encourage- 
ment to  the  appellant,  who  undertook  to  make,  and  was  in 
the  course  of  making,  extensive  improvements  on  the  faith 
of  it.  2.  In  cases  of  facility,  it  must  be  proved,  not  only  that 
facility  existed,  but  that  lesion  was  enorm.  In  the  cases  of 
Ersk.  Inst.  B.  minority  it  is  laid  down  that  '*  if  the  lesion  be  inconsiderable^ 
1.  tit.  7,  §  36.  r^^itution  is  excluded."  Any  lesion,  in  the  present  case, 
must  have  been  to  a  very  trifling  extent ;  and  here  a  dis- 
tinction may  be  made  betwixt  the  case  of  a  sale  and  that  of 
a  lease.  In  a  sale,  it  must  always  be  the  object  of  the 
seller  to  get  the  highest  price  he  can,  and  in  so  far  as  he 
does  not  get  so  high  a  price  as  might  have  been  obtained, 
he  makes  a  bad  bargain ;  but,  in  letting  a  farm,  it  is  not  the 
object  of  a  prudent  landlord  to  get  the  highest  rent  he  can. 
On  the  contrary,  rack  rents  are  generally  condemned ;  and 
it  is  considered  as  much  more  for  the  interest  of  the  pro- 
prietor to  accept  of  an  inferior  rent  from  a  really  industrious 
and  substantial  tenant,  than  to  risk  the  farm  in  the  hands 
of  a  tenant  at  a  rent  beyond  what  he  can  pay.  3.  From  a 
fair  examination  of  the  proof  adduced,  it  fully  appears  that 
no  fraudulent  or  improper  means  were  used  by  the  appel- 
lant in  obtaining  the  prorogation  of  his  lease  in  the  present 
case. 
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Pleaded  Jbr  the  BestHmdeni,-^!.  The  lease  obtained  by      1797. 
the  appellant  waa  altogether  unequal,  and  that  to  a  degree 


as  to  afford  intrinsic  evidence  that  the  advantage  obtained       ^^^ 
hj  the  appellant  most  have  arisen  from  ignorance  and  im-    tuco'ditt 
becility  on  the  one  part,  and  improper  influence  or  deception  abbutbmott. 
on  the  other.    The  rent  payable  was  only  £100 ;  but  the 
surplus  rents  drawn  by  the  appellant  from  subsetting  are 
upwards  of  £140,  after  paying  the  principal  rent.    This  of 
itself  was  sufficient  to  strike  strongly  against  the  lease.    2. 
At  the  time  when  this  lease  was  gone  into,  the  Viscount  was 
BO  much  failed,  from  old  age  or  other  infirmities,  as  to  be 
exceedingly  liable  to  imposition,  and  very  unfit  to  enter  into 
any  extraordinary  transaction  of  this  kind.    The  facili^  of 
the  Viscount  has  been  proved,  not  merely  by  the  direct  tes- 
timony of  those  vritnesses  who  had  the  best  opportunity  of 
observing  him,  but  by  a  great  number  of  facts  and  circum- 
stances, from  which  any  person  who  is  informed  of  them, 
can  form  an  opinion,  though  the  witnesses  had  not  given  any 
opinion  on  the  subject.    Total  incapacity  or  want  of  under- 
standing is  what  the  respondent  never  alleged,  and  what, 
therefore,  he  is  not  called  on  to  prove.    What  he  offered  to 
prove,  and  what  he  conceives  to  be  sufficient  to  prove  is,  that 
in  the  latter  years  of  the  Viscount's  life,  when  these  leases  were 
granted,  he  was  failed  in  a  very  great  degree,  both  in  body 
and  mind,  so  as  to  be  unfit  to  enter  into  contracts  of  this 
nature,  and  an  easy  pray  to  private  importunity  and  solici- 
tation.   What  rendered  this  peculiarly  the  case  with  regard 
to  leases,  was  his  Lordship's  sequestered  mode  of  living,  his 
inability  to  go  over  his  estate,  and  his  total  ignorance  of  the 
extent  or  value  of  his  farms.    These,  joined  to  his  bodily 
infirmities  and  declining  years,  made  Inm  liable  to  impo- 
sition.    But  when  all  this  is  added  to  the  direct  evidence  of 
the  failure  of  his  mental  faculties,  afford  the  most  incontest- 
able evidence  of  his  being  incapable.    3.  The  presumption 
that  undue  means  were  used  by  the  appellant,  is  strongly 
borne  out  by  the  direct  proof  adduced.    The  definition  of 
fraud,  or  "  dolus  maltu,*'  is**qucBvU  caliditaafallckcia^  machi-  Dig.  L.  2,§  2, 
natiOf  ad  circumveniendum,  fallendum,  decipiendum  alte^  ^^^o\o  malo. 
mm,  adhibita"   And  surely  under  this  description,  such  in- 
fluence as  that  used  by  the  appeUant  must  be  included. 
After  hearing  counsel. 

Lord  Chancellor  Loughborough  said : — 

"  My  Lords, 

^'  I  think  the  proposal  on  Mr.  Sime^s  part  to  the  late  Lord,  for 


618  CASES  ON  APPEAL  FROM  SCOTLAND. 

» 

1797.        an  extended  period  of  his  then  existing  tack,  which  only  expired  in 
*  1830^  for  thirteen  years,  at  sach  a  distance  of  time  ;  for  which  he 

B0TCB&I8    yfas  only  to  pay  an  additional  rent  of  £10  yearly,  was  such  an  im- 
"*  pudent  proposal,  that  it  would  hare  been  rejected  at  ihejirst  blugk 

'  by  a  person  capable  of  understanding  itw— I  am  of  opinion  too,  with 
the  Judges  of  the  Court  of  Session,  that  this  reversionary  interest  was 
thus  acquired  without  consideration  for  it,  by  means  of  the  fear  Lord 
Arbuthnott  had  of  losing  his  pension  from  the  seizure  of  the  wine. 
This  matter  has  been  too  tenderly  handled  in  the  Court  of  Session ; 
but  the  Judges  must  hare  been  much  impressed  with  the  conduct 
of  the  appellant,  when  they  loaded  him  with  the  whole  expense  of 
the  litigation,  which  has  been  conducted  in  a  most  intolerable  man- 
ner, and  which  in  all  probability  they  would  not  otherwise  have 
done. 
Appellant's        '*  1^  ^^  impossible  not  to  take  notice  of  the  length  of  the  cases  in  this 
Case  23  pages  cause  ;  they  are  three- fourths  fiill  of  matter  totally  irrelevant.    These 
of  print ;  Re-  ^ases,  and  others  like  them,  I  believe  are  drawn  in  Scotland,  and 
Case  28pagefl.  '^^^  ^^'^  ready  drawn  ;  but  it  is  the  duty  of  the  gentlemen  who 
practise  here,  when  they  receive  such  cases,  to  redraw  them." 

It  was  therefore 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
that  the  interlocutors  of  the  Court  below  be  affirmed. 

For  Appellant,  Sir  J.  Scott,  J.  Anstruther^  J.  Clerk. 

For  Respondent,  B.  Dundas,  T.  Erskine^    W.  Grant, 

J.  Dicksofu 


(M.  2673.) 

BiCHARD  HoTCHKis,   W.S.,    Tfustee  on  ^ 
Bertram,  Gardner  &  Co's  Bankrupt  >    Appellant; 
Estate,        ---.-) 

BoTAL  Bank,  ....  Beepandente. 

House  of  Lords,  28tfa  Nov.  1797. 

Compensation — Retention — Bankrupt. — The  Royal  Bank  of  Soot- 
land  found  entitled  to  retain  stock  of  an  insolvent  proprietor,  for 
payment  of  debts  due  to  the  Bank  by  a  Company  of  which  he 
was  a  partner,  against  the  trustee  on  the  bankrupt  estate. 

Adam  Eeir  was  a  partner  of  Bertram,  Gardner  &  Co., 
bankers  in  Edinburgh,  who  having  failed  in  1793,  the  appel- 
lant vras  appointed  trustee  on  their  sequestrated  estates.  In 
proceeding  to  make  available  the  estate  of  the  company,  as 
well  as  of  the  individual  partners,  he  found  that  Mr.  Keir 


CASES  ON  APPEAL  FROM  SCOTLAND.  619 

was  a  stockholder  in  the  Royal  Bank  of  Scotland  to  the  ex-       1797, 

tent  of  £2000,  and  on  proceeding  to  have  it  sold,  in  order    . 

that  the  price  might  form  part  of  the  fund  of  division  among  hotcbkis 
the  creditors,  the  bank  objected  to  the  sale ;  and  stated  that  ^otal  bank. 
no  transfer  could  be  made  unless  the  price  of  the  stock, 
when  sold,  were  applied  towards  extinction  of  a  large  debt 
due  by  Bertram,  Gardner  ^  Co.  to  the  bank,  they  being 
entitled  to  the  right  of  retention.  The  present  action  of 
declarator  was  then  brought  by  the  appellant,  to  haye  it 
found  and  declared  that  the  Boyal  Bank  had  no  right  of 
retention  on  the  said  stock,  **  but  that  the  same  do  pertain 
"  and  belong  to  the  pursuer  as  trustee  foresaid,  for  behoof 
*'  of  the  creditors  of  the  said  Adam  Keir."  The  main  de- 
fences  pleaded  to  this  action  were,  1.  That  the  stock  of  this 
bank  enjoyed  peculiar  privileges.  It  was  of  the  nature  of 
public  funds,  and  by  their  charter  it  is  declared  that  the 
shares  or  interest  in  the  capital  stock  of  the  said  corporation 
"  shall  not  be  liable  to  any  arrestment  or  attachment" 
This  clause  is  repeated  in  the  subsequent  charter  of  the 
bank.  Another  clause  provides,  that  no  person  who  was  in* 
debted  to  the  bank  in  calls,  was  to  be  allowed  to  transfer 
their  stock  until  such  **  calls"  were  paid.  2.  That  by  au- 
thority given  in  their  charter,  they  had  a  right  conferred 
upon  them  of  making  byelaws  for  tho  government  of  their 
affairs,  so  that  the  said  laws  **  be  not  contrary  to  the  intent 
and  meaning  of  these  presents,  or  repugnant  to  the  laws  May  31, 1737. 
of  the  realm;"  that  accordingly  they  enacted  the  bye- 
law  : — **  That  no  proprietor  who  is  or  shall  become  debtor 
**  to  the  bank,  shall  be  allowed  to  transfer  his  stock,  or  any 
share  thereof,  but  in  the  presence  of  a  Court  of  Directors, 
to  the  end  each  Court  of  Directors,  if  they  think  fit,  may 
stop  such  transfer,  until  such  proprietor  find  security  to 
**  the  bank  for  what  he  owes,  to  their  satisfaction."  3.  In- 
dependently of  this  bye-law,  the  bank  had  a  right  of  re- 
tention, by  the  nature  and  constitution  of  their  company, 
vrhether  viewed  under  the  common  law  of  Scotland,  or  upon 
the  special  privileges  conferred  by  acts  of  Parliament  and 
Koyal  charters.  In  answer  to  this  defence,  it  was  maintain- 
ed by  the  appellant,  that  neither  by  the  common  law,  nor 
by  the  special  powers  in  their  charters,  had  the  bank,  as  a 
corporate  body,  a  lien  on  the  stock  of  the  individual  members, 
to  the  effect  of  pleading  retention  against  the  right  of  the 
bankrupt  member's  trustee.  That  the  bye-laws  were  ultra 
viresot  thepowers conferred  by  their  charters :  and  that  at  all 
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1797.       eyentB  the  general  right  of  retention  here  claimed  tor  oil 

debts  due  to  the  bank,  was  totally  repugnant  to  the  spirit 

B0TCBKI8    ^^  j  meaning  of  these  charters  and  acts  of  parliament,  which 
ROTALBANK.  mskes  the  stocks  transferahle  to  the  fullest  extent,  without 
any  limitation  whaterer,  except  what  is  contained  in  the 
said  bye- law. 

The  Court,  on  report  of  the  Lord  Ordinary,  on  xnfonnar 
Feb.  26,1797.  tions,  of  this  date,  sustained  the  defences ;  and,  on  re- 
Mar.  11,1797.  claiming  petition,  adhered. 

Against    these    interlocutors    the  present    appeal  was 
brought. 

Pleaded  for  the  Appdlant^The  bank  has,  at  common 
law,  no  lien  or  right  of  retention  over  the  stock  belonging 
to  the  stockholders  for  debts  due  by  them  to  the  eorporation. 
For  these  they  must  rank  against  their  indiridual  estate  as 
creditors,  ift  is  only  under  their  own  bye-law  that  they  can 
claim  such  a  right  of  retention ;  but  although  the  bank  had, 
by  their  charters,  the  general  power  of  making  such  bye- 
laws,  yet  it  is  only  under  condition  that  such  **  bye-laws 
**  may  not  be  contrary  to  the  intent  and  meaning  of  their 
"  charter,  or  repugnant  to  the  laws  of  his  Majesty's  realm." 
But  the  bye-law  in  question,  supposing  in  its  import  it  gave 
a  right  of  retention  in  the  circumstances  here  pleaded,  is 
unwarranted  by  the  bank's  own  charter ;  and  also  inconsist- 
ent with  the  transferable  nature  of  the  stock.  The  only 
case  in  which  the  charters  giro  a  right  of  retention  to  stop 
transfers  of  stock  and  payment  of  diridends,  is  the  case 
where  the  stockholders  are  in  arrear  of  calls ;  which  must 
be  construed  to  be  the  utmost  limit  to  which  the  bank  can 
plead  their  right  of  retention.  But  further,  in  the  special 
circumstances  of  this  case,  even  if  such  a  right  were  compe- 
tent to  them,  it  cannot  be  pleaded,  because  the  debt  due  to 
the  bank  is  not  a  debt  due  by  Mr.  Eeir,  the  proprietor  of 
the  stock ;  but  a  debt  due  by  Bertram,  Gardner  &  Co. 

Pleaded  by  tlie  Respondents. — ^At  common  law  the  bank 
has  a  right  of  retention,  because,  according  to  the  law  of 
Scotland,  when  a  person  is  disabled  by  bankruptcy  from 
discharging  the  obligations  ho  owes,  payment  or  transfer- 
ence  cannot  be  demanded  of  any  money  which  that  other 
owes  him,  either  by  himself  or  by  any  one  claiming  in  his 
right.  The  soWent  person  is  entitled  to  compensate,  and 
retain  for  his  payment  and  security,  any  effects  of  the  bank- 
rupt legally  placed  in  possession  within  the  statutory  period. 
Nor  is  there  any  distinction  in  this  respect  between  a  pri- 
vate copartnership  and  a  corporation.    The  bye-law  alluded 
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to  was  quite  within  the  npirit,  meaning,  and  powera  of  the       179 
charters,  and  is  at  once  decisive  of  this  question.     It  is  not 
pretended  that  Mr.  Keir  was  ignorant  of  this  regulation  ; 
and  that  ever  since  1728  it  had  been  acted  on  without  ques-     boss,  &c. 
tion  or  dispute.    He  must  have  bought  his  stock  in  the  full 
knowledge  that  its  transference  was  subject  to  this  regula* 
tion ;  and  the  bank  advanced  him  money  on  the  faith  that  the 
stock  was  pledged  for  its  repayment.    The  creditors  of  Mr. 
Eeir,  therefore,  can  have  no  better  right  than  Mr.  Keir  him* 
self,  and  must  take  it  tcuUum  et  taU  as  in  him.    The  bank's 
power  to  make  such  bye-law  is  not  the  least  shaken  by  a 
right  of  retention  being  given  in  special  cases,  because  such 
special  cases  are  often  inserted  ob  majarem  cautelam,  so  as 
to  apply  to  cases  where  the  right  might  not  otherwise  be 
pleadable.    But  as  the  charters  confer  general  powers  to 
make  bye-laws  for  the  good  of  the  Company ;  and  as  they 
expressly  declare  the  stock  not  affectable  by  the  diligence 
of  arrestment  or  attachment,  it  is  obvious  that  the  right  of 
creditors  in  regard  to  this  stock  was  limited :  and  that  the 
bye*law,  when  enacted,  fell  within  the  intent  and  meaning 
of  the  charters  so  limiting  the  rights  of  creditors. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  said  interlocutors  be  af- 
firmed. 

For  the  Appellant,  W.  Grant,  Wm.  Adam^  John  Clerk. 
For  the  Respondents,  Sir  J.  SooU,  }V.  Alexander. 


Mrs.  Sarah  Aglionbt,  otherwise  LowthianJ    A^yQ^jh.^*  . 
Widow  of  Richard  Lo  wthian,  .  \      ir^ 

Gborgb  Ross,  Nephew  and  Heir-at-law  of)    «       ndmit 
Richard  Lowthian,  and  his  Trustees,         ) 

House  of  Lords.  15th  Dec.  1797. 

Widow's  Tercb — Jcs  Rbuctjb — ^Hbritablb  or  Movbablb.^1.) 
A  husband,  before  his  death,  having  estates  both  in  England  and 
Scotland,  executed  a  series  of  deeds,  by  which  he  left  his  wife  the 
ICngliA  estate,  and  also  the  liferent  of  one  of  the  Scotch  estates,  &c. 
In  a  daim  made  by  her  for  her  widow's  teroe  :  Held,  that  the  act 
1681  did  not  refer  to  unilateral  deeds,  but  to  contracts  of  marriage, 
or  other  such  deeds  of  a  conrentional  nature,  to  which  both  hus- 
band and  wife  are  consenting  parties ;  and  therefore  she  was  not 
barred  from  claiming  her  terce  and  jus  relictcs  as  well  as  the  pro- 
Tiaions  so  left  her.    (2.)  The  deceased  haying  purchased  an  estate. 
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1797.  and  become  bound  to  paj  all  the  sellei^s  debts,  manj  of  which 

ware  heritable  constituted,  (he  haring  been  preriously  bound  by 


LowTHiAw        ijon^i  along  with  the  seller  for  those  debts)  the  question  was,  Whe- 


V. 


R088 '  &c.  ^^^^  ^^^^  obligation  was  personal,  and  fell  to  be  deducted  in  es- 
timating the  widow's  jus  relictcB :  Held  that  the  obligation  was 
moveable  in  its  nature,  and  fell  to  be  deducted  in  estimating  the 
moveable  estate* 

Mr.  Lowthian,  who  was  a  Scotsman,  and  domiciled  in 
Scotland,  died  there  possessed  of  considerable  estates  both 
in  Scotland  and  England.  Previous  to  his  death  he  execut- 
ed a  series  of  deeds  intended  to  settle  his  Scotch  estates, 
and  disponed  them  in  favour  of  his  wife,  the  appellant.  He 
at  same  time,  by  separate  deeds,  settled  on  her  certain  of 
his  estates  in  England.  The  deeds  in  regard  to  the  Scotch 
estates,  were  made  the  subject  of  a  reduction  bj  the  re- 
spondent, the  heir-at-law,  on  the  ground  of  incapacity,  and 
nullities  in  their  execution ;  and  after  considerable  litiga- 
tion, which  ended  in  an  appeal  to  the  House  of  Lords,  the 
deeds  were  set  aside  and  reduced. 

This  reduction  did  not  affect  her  right  to  the  liferent  of 
the  estate  of  Nineholm  in  Scotland,  loft  her  by  a  deed  grant- 
ed by  her  husband,  which  was  left  entire  to  her.  She  was 
also  left,  by  separate  deed,  his  whole  plate  and  house- 
hold furniture,  and  by  this  settlement  the  devise  also  of  the 
English  estate. 

The  respondents  then  brought  an  action  of  count  and 
reckoning  against  her,  to  make  her  account  for  her  intro- 
missions with  the  rents,  and  her  management  of  the  estates. 
In  answer  to  this  claim  she  insisted :  1.  X^^^t  she  was  entitl- 
ed to  the  rents  of  the  English  estates  devised  to  her  by  her 
husband's  will,  this  not  being  reduced,  and  being  irreducible. 
2.  That  she  was  also  entitled  to  a  third  part  of  the  rents  of  the 
real  estate  in  Scotland  in  which  her  husband  died  infeft,  as 
the  widow's  terce.  3.  Also  to  the  half,  or  relict's  part 
(there  being  no  children)  of  her  husband's  free  moveables, 
after  deducting  debts  considered  moveable.  The  respond- 
ents contended  that  the  appellant  was  not  entitled  both  to 
the  English  estates,  and  also  to  claim  her  terce  over  the 
Scotch  estates.  That  she  was  only  entitled  to  the  one  or 
the  other,  and  not  to  both ;  and  was  bound  to  make  her 
election ;  and  founded  on  the  Scotch  act  of  parliament  1681, 
c.  lOy  enacting  that  a  widow  shall  be  excluded  Jrom  her 
tercet  where  the  husband  has  granted  to  her  a  particular 
provision  "  by  a  contract  of  marriage  or  other  writ  before 
**  or  after  marriage,  unless  it  be  expressly  provided  in  the 
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contract  of  marriage  or  other  writ  containing  the  said  pro-       1797. 

vision,  that  the  wife  shall  have  right  to  a  terce  over  and    ^ 

"  above  the  particular  provision  conceived  in  her  favour."  J-owthiaw 
He  admitted  that  she  has  a  right  to  the  half  of  the  move-  boss,  &c. 
ables,  but  there  fell  to  be  deducted  from  these  a  debt  which 
was  moveable  in  its  nature,  namely,  arising  from  an  obliga- 
tion on  the  part  of  the  late  Mr.  Lowthian  to  purchase  the 
late  Mn  George  Mackenzie's  estate,  and  with  the  price 
thereof  pay  all  George  Mackenzie's  debts,  as  well  as  those 
for  which  he  was  otherwise  bound  for  him  to  his  creditors. 
In  answer  to  this  last  claim  of  deduction,  the  appellant  con- 
tended that  the  debts  alluded  to  were  not  moveable,  and  so 
could  not  diminish  the  relict's  part. 

Of  this  date,  the  Lord  Ordinary,  (Lord  Josticb  Clerk)  May  21, 1796. 
pronounced  this  interlocutor,  **  Finds,  that  in  order  to  bar 
*'  a  claim  to  the  terce,  it  is  not  necessary  that  the  conven- 
**  tional  provision  should  be  constituted  over  lands  in  Scot- 
land :  Finds  it  acknowledged,  that  the  defender  is  pos- 
sessed of  a  settlement  made  by  her  husband,  in  her  fa- 
vour, of  an  estate  belonging  to  him  in  England :  And  in 
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*'  respect  it  is  not  alleged  by  the  defender  that  any  other 
*'  person  is  in  possession  of  that  estate,  or  competing  with 
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"  her  for  it,  or  that  she  herself  is  not  in  possession  of  it,  in 
terms  of  her  said  settlement ;  and  further,  in  respect  that 
she  does  not  offer  to  convey  her  right  to  that  estate  in 
favour  of  the  pursuers,  or  even  to  repudiate  her  hus« 
band's  settlement  thereof:  Finds,  that  she  is  not  entitled 
**  to  claim  a  terce  out  of  the  lands  in  Scotland  :  Finds,  that 
the  obUgation  granted  by  Mr.  Lowthian  to  the  trustees 
of  George  Mackenzie,  for  the  price  of  the  estate  of  Nether- 
**  wood,  and  debts  owing  by  George  Mackenzie,  being  of  a 
**  moveable  nature,  must  affect  Xlie  jus  relicUB  ;  and,  there- 
**  fore,  upon  the  whole,  refuses  the  desire  of  the  represen- 
**  tation,  adheres  to  the  former  interlocutor,  and  discharges  Jan.  20, 1797. 
**  any  more  representations."  On  two  separate  reclaiming 
petitions  the  Court  adhered.  *  Feb.  9, 

*  Opinions  of  Judges : — 

Lord  Presidbmt  Campbell  said — 

*'  This  is  a  question  upon  the  construction  of  the  act  1681.  The 
terms  of  the  act  are  general,  including  conventional  provisions  of 
whatever  kind ;  2d.  point,  The  interlocutor  it  also  right,  the  obliga- 
tion by  Mr.  Lothian  being  merely  personal.  He  purchased  the 
lands  at  a  certain  price,  and  also  obliged  himself  to  pay  all  Mr. 
Mackenzit'tf  debts,  he  being  pat  in  possession  of  all  his  funds* 
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1 797.  Against  these  interlooatora  the  present  appeal  was  brought. 

Pleaded  by  the  Appellant. — Neither  by  the  common  law, 
nor  by  the  statute,  nor  by  the  intention  of  the  deceased,  is 
Bo0s,'&c.  the  appellant  debarred  from  taking  both  the  lands  devised 
to  her  in  England,  and  her  terce  over  the  lands  in  Scotland, 
because  the  rule,  that  one  who  takes  under  a  will  cannot  set 
up  a  claim  in  contradiction  to  what  is  either  expressed  or 
implied  in  that  will,  does  not  apply  here.  That  rule  is 
always  founded  on  a  presumed  intention  of  the  donor  to  give 
only  one  or  the  other,  unless  a  dear  contrary  intention  to 
give  both  expressly  appear.  Now,  this  contrary  intention 
is  precisely  what  appears  in  this  case.  The  intention  of 
Mr.  Lowthian  to  give  his  wife  at  least  much  more  than  a 
terce  of  his  Scotch  estates,  besides  the  land  in  England,  is 
demonstrable  in  all  his  deeds.  And  the  question  comes  to 
be,  how  far  the  act  1681,  c.  10,  nullifies  that  intention,  and 
debars  her  from  claiming  her  legal  terce  out  of  the  lands  in 
Scotland,  by  the  devise  to  her  of  certain  lands  in  England, 
made  by  her  husband's  last  will.  On  a  sound  construction 
of  the  statute,  the  <*  provision  "  therein  referred  to,  does  not 
refer  to  deeds  of  a  testamentary  and  unilateral  nature.  It 
refers  only  to  provisions  conferred  by  "  contract  of  marriage^ 
"  or  other  writ  before  or  after  marriage,**  thereby  compre- 
hending only  those  deeds,  inter  vivos,  to  which  both  hus- 
band and  wife  are  consenting  parties.  It  is  to  mutual  deeds 
to  which  both  parties  consent,  and  which  are  only  of  a  con- 
ventional nature,  that  the  act  seems  to  point  at.  The  pre- 
amble sets  forth,  ''  That  sometimes,  through  the  ignonuice 
**  and  inadvertence  of  writers  and  notaries,  clauses  are  in- 
*'  sorted  in  contracts  of  marriage,  containing  provisions  by 
"  husbands  in  favour  of  their  wives,  without  mentioning  the 
"  terce  that  is  due  to  her  by  law,  or  expressing  the  provi* 
*'  sion  to  be  granted  in  satisfaction  of  the  terce,  whereby 
"  occasion  is  given  to  relicts  to  claim  a  terce  out  of  their 
**  husband's  estates,  over  and  above  the  provision,"  &c 
This  whole  preamble,  then,  refers  to  conventional  provisums. 
In  other  words,  those  made  by  writings  or  contracts,  to 
which  both  husband  and  wife  are  parties.  It  is  true,  that 
the  enacting  clause  of  the  statute  is  broader  in  its  terms,  in 
using  words  such  as  these, — *^  That  in  time  coming,  where 
**  there  shall  be  a  particular  provision  granted  by  a  husband 

**  On  the  first  point,  Court  unanimouily  for  adhering.    5hid  point. 
Lord  Justice  Clerk  said,  The  obligation  for  price  clearly  peisonal." 
President  Campbell's  Session  Papers,  vol.  IxzxiiL 
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**  in  favour  of  hia  wife,  either  in  a  contract  of  marriage  or       1797. 
''  some  other  writ  before  or  after  marriage,  the  wife  shall  be  . 

"  thereby  excluded  from  a  terce  out  of  any  lands  or  annual    i-owthiah 
rents  belonging  to  her  husband,  unless  it  be  expressly    ROis,\c. 
provided  in  the  contract  of  marriage,  or  other  writ  con- 
taining the  said  provision,  that  the  wife  shall  have  right 
"  to  a  terce  over  and  above  the  particular  provision  con- 
<<  ceived  in  her  favour."    But  still  it  is  obvious,  that  the 
*'  other  writs"  alluded  to  are  such  deeds  to  which  the  wife 
is  a  party ;  for  otherwise,  unless  this  were  held  to  be  the 
construction  of  the  act,  the  husband  might  cut  off  her  claim 
of  terco  by  providing  her  with  the  most  illusory  provision 
imaginable — a  jewel,  a  ring,  or  a  trinket,  might  suffice,  and 
be  called  a  provision  in  the  sense  of  the  act.     The  act, 
therefore,  relates  to  grants  of  the  nature  of  an  annuity  or 
jointure,  to  which  both  parties  consent.     This  construction 
is  farther  supported  by  the  rule  in  law,  that  when  general 
words  are  subjoined  to  an  enumeration  of  particulars,  it  can- 
not be  extended  to  things  of  a  different  description.    The 
words  are,    "  a  contract  of  marriage,  or  some  other  writ, 
**  BBFORB  or  (zfter  marriage ;"  and  the  particular  specified 
being  a  contract  of  marriage,  the  general  words,  ^'some 
other  writ,"  must  be  understood  to  signify  other  writs  of  the 
same  nature,  importing  a  contract  or  agreement  between 
the  parties.    Besides,  the  preamble  states,  that  sometimes, 
through  the  ignorance  or  inadvertency  of  the  writer,  certain 
things  were  done  '*  contrary  to  the  meaning  and  intention 
**  of  the  parties  contractors;"  from  all  which  it  was  clear 
that  the  act  only  refers  to  a  provision  settled  between  the 
parties  during  their  lives,  by  contract  or  mutual  agreement, 
binding  on  both.     2d.  But  even  supposing  it  to  apply  to 
unilateral  deeds,  such  as  wills,  even  then  the  statute  could 
not  debar  her  from  her  terce,  because,  in  conveying  to  her 
the  English  estate,  it  is  conveyed  to  her  in  exact  words  of 
the  statute,  over  and  above  the  lands  left  to  her  by  the 
Scotch  deed.     3d.  Besides,  the  exclusion  of  the  terce,  im- 
plied in  the  grant,  or  at  least  in  the  acceptance  of  a  con- 
ventional provision,  being  founded  upon  a  statutory  regulation 
of  the  municipal  law  of  Scotland,  is  ineffectual  beyond  the 
territory  of  the  legislature  which  enacted  it,  and  cannot  be 
applied  to  a  landed  estate  in  England  or  any  foreign  coun- 
try.   The  framers  of  the  act  1681,  had  in  view  nothing  but 
Scots  deeds  and  Scots  property,  as  is  evidenced  by  the  words 
of  the  preamble,  as  well  as  the  enacting  clause  of  the  act. 
VOL.  in.  2  s 
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1797.  It  refers  espresdj  to  terce,  which  is  a  legal  provision  only 
applicable  to  Scotland,  and  to  lands  in  Scotland,  and  con- 
sequently the  statute  cannot  be  extended  to  provisions  out 

itoss,  &c.  of  lands  in  England,  or  any  other  country,  because  the 
enactment,  from  its  whole  scope  and  tenor,  was  not  so  in- 
tended to  be  so  extended.  The  rules  in  the  law  of  England 
are  the  very  reverse  of  those  in  Scotland,  in  regard  to  such 
provisions.  In  order  that  a  jointure,  settled  on  a  wife,  may 
exclud^from  her  dower,  it  must  be  particularly  expressed  to 
be  in  satisfaction  of  her  whole  dower ;  but  according  to  the 
Scots  statute,  the  provision  excludes  her  from  her  terce, 
unless  the  deed  bears  that  she  is  to  have  the  terce  also.  A 
voluntary  provision  to  a  wife  out  of  English  lands,  by  an 
English  deed,  can  never  be  held  to  be  the  provision  to 
which  the  Scots  act  applies 

Ju8  relictce, 

Mr.  Lowthian  took  upon  himself  the  payment  of  George 
Mackenzie's  debts,  some  of  which  were  clearly  heritable  by 
constitution ;  but  he  undertook  this  obligation  as  connected 
with  the  purchase  of  his  estate. — **  I  hereby  agree  to  be- 
**  come  purchaser  thereof,  at  twenty-five  years*  purchase 
**  of  the  present  free  rental  of  those  subjects.  And  as  I 
**  have  already  agreed  to  make  payment  of  all  Mr.  Macken- 
''  zie's  debts,  I  expect  to  be  put  in  possession  of  all  his  Junds^ 
**  and  shall  oblige  myself  to  hold  you  indemnified  from  all 
<'  challenge  at  the  instance  of  any  of  my  heirs,"  &c«  If  he 
had  substituted  his  own  obligation  to  the  creditors  for  those 
debts,  then  the  obligation  would  have  been  moveable ;  but 
as  this  obligation  is  undertaken  to  third  parties,  M^Eenzie's 
trustees,  he  was  put  under  the  same  obligation  as  M'Kenzie 
was,  which  was  confessedly  heritable,  and  therefore  this 
obligation  ought  not  to  afiect  ihejiAS  relictce. 

Pleaded  by  the  Respondents — Terce.  The  preamble  and 
enacting  clause  of  the  statute,  quoted  by  the  appellant,  are 
so  clear,  that  there  is  neither  occasion  for  commentary  or 
room  for  construction  on  them.  The  great  object  of  this 
statute  was  to  provide  against  the  evil  of  omitting  to  men- 
tion about  the  terce,  in  conferring  special  provisions,  by 
which,  contrary  to  the  intention  of  the  deceased,  the  widow 
has  got  often  both  the  one  and  the  other.  But  the  statute 
now  declares,  that  a  provision  to  a  vrife  shall  be  held  to  ex- 
clude the  terce,  unless  it  be  expressly  provided  to  her  over 
and  above  her  terce.  And  there  is  no  ground  whatever 
for  contending  that  this  enactment  has  reference  only  to 
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deeds  of  proTiuon  in  the  nature  of  contracts,  and  to  which       1797. 
the  wife  is  a  party.    The  terms  of  the  act  are  general, 
"  where  there  shall  be  a  particular  proyision  granted  by 
'^  a  husband  in  favour  of  his  wife,  either  in  a  contract    boss,  &e. 
'^  of  marriage,  or  some  other  writ,  before  or  after  marriage." 
The  leading  feature,  and  chief  object  in  the  act  is  therefore 
to  correct  the  omission  in  men  of  business  neglecting  to 
insert  an  express  exclusion  of  the  terce  ;  and  it  equally  ap* 
plies  to  provisions  when  given  by  way  of  mutual  contract, 
or  in  the  way  of  an  unilateral  donation.    This  is  the  fair 
construction  of  the  statute.    The  widow  has  her  election 
which  to  take,  and  thus  law  does  full  justice  to  her.    2. 
There  is  no  clause  in  any  of  the  deeds  giving  the  appellant 
a  right  to  terce  over  and  above  the  conventional  provisions. 
And  it  is  no  evidence  of  this,  that  after  settling  his  whole 
Scots  estates  on  her,  he  settled  the  English  estates  in  addition 
thereto,  because  the  whole  deeds  as  to  the  Scotch  estate  being 
now  reduced,  must  be  looked  at,  and  considered  as  not  the 
deeds  of  Mr.  Lowthian.    Of  the  contents  of  these  ho  knew 
nothing.   The  import  was  carefully  concealed  from  him ;  and 
he  did  not  know  in  whose  name  and  for  whose  behoof  they 
were  executed.    3.  The  respondents  do  not  maintain  that 
the  act  of  Parliament  can  regulate  estates  in  England.   The 
judgment  of  the  Court  of  Session  does  not  trench  on  that 
principle.    The  interlocutor  only  finds  that  the  widow,  hav- 
ing accepted  a  conventional  provision^  could  not  claim  her 
terce  in  Scotland.    The  act  does  not  make  any  distinction 
as  to  how,  where,  and  from  what  source  the  provision  is  pay- 
able.   It  does  not  confine  it  to  estates  or  funds  in  Scotland. 
The  act  says  nothing  about  estates  in  England.    And  the 
Court,  not  looking  to  the  source  from  which  the  conventional 
provision  was  payable,  but  to  the  fact  that  it  was  a  provi- 
sion, they  determined   solely  upon    the    heritable  right 
claimed  by  the  widow  to  her  terce  in  Scotland. 

Jua  ItelictcB, 
The  obligation  to  pay  George  M'Eenzie's  debts  was  no 
doubt  connected  with  an  obligation  to  pay  the  price  of  his 
lands,  but  an  obligation  to  pay  the  price  of  his  lands,  under- 
taken to  his  trustees,  and  out  of  the  proceeds  to  pay  all  his 
debts,  so  far  as  it  would  go,  and  all  others,  in  so  far  as  he 
was  otherwise  bound,  was  a  personal  obligation.  In  so  far, 
therefore,  as  those  debts  were  not  all  paid  at  the  time  of 
Mr.  Lowthian's  death,  it  follows,  as  a  consequence  of  this 
personal  obligation^  that  they  attach  to  the  personal  estate. 
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The  obligation  to  pay  the 'price  of  the  estate  to  George 
M'Kenzie'B  creditors  was  undoubtedly  personal  as  to  Mr. 
Lowthian,  and  fell  therefore  against  his  personal  estate, 
without  respect  to  whether  there  were  some  of  the  debts 
due  to  creditors  heritable  or  not ;  because  all  obligations  for 
isums  of  money  are  sua  natura  moveable^  unless  constituted 
by  heritable  bond,  which  Mr.  Lowthian's  obligation  was 
not. 

Lord  Cbancbllor  Loughborough  said, — 
<*  My  Lords, 

*'  This  cause  is  of  some  importance  in  the  law  of  Scotland,  and  de- 
serring  of  your  Lordships'  attention.  It  contains  two  principai 
questions,  Ist,  Whether  an  estate  in  Cumberland,  devised  by  the 
will  of  Mr.  Lowthian  to  his  wife  in  fee,  is  a  bar  to  her  claiming  terce 
or  dower  out  of  his  real  estate  in  Scotland  ?  And  if  it  be  not  a  bar, 
whether  it  shall  not  put  the  widow  to  her  election,  either  to  renounce 
the  terce  or  the  estate  ?  I  state  it  in  this  double  point  of  riew ;  be- 
cause there  was  some  confusion  in  the  Court  below,  in  distinguishing 
whether  the  taking  the  estate  did  bar  the  terce,  or  put  the  widow 
to  her  election. 

"  The  second  question  is,  Whether  a  debt,  or  certain  debts,  owing 
by  Mr.  Lowthian,  are  to  be  deducted  from  the  widow's  half  of  his 
personal  estate,  in  a  due  proportion  ;  or  whether  the  same  shall  fall 
solely  on  his  next  of  kin.  Of  these  there  were  two  classes,  one  for 
the  price  of  an  estate  bought  from  the  trustees  of  Geoige  Macken** 
zie  ;  and  the  other,  the  debts  due  by  Mackenzie,  which  Mr.  Low- 
thian became  bound  jointly  with  him  to  discharge  ;  but  I  make  no 
distinction  between  these  two  classes. 

^'  On  the  first  point,  Whether  the  deyise  of  a  real  estate  in  £!ng- 
land  be  a  bar  to  terce  in  Scotland  ?  I  shall  submit  to  your  Lordships 
a  few  short  obserrations,  on  what  I  have  observed  in  the  law  of  Scot* 
land  with  regard  to  terce.  By  the  decisions,  prerious  to  the  act  of 
Parliament  1681,  it  was  held  that  a  provision,  to  a  wife  of  the  life- 
rent of  a  great  part  of  her  husband's  estate,  did  not  bar  her  terce 
as  to  the  remainder ;  nor  is  this  rule  remarkable,  for  the  same  pre- 
vails in  this  country.  In  1681,  a  case  occurred,  reported  by  Fountain- 
hall,  which  brought  this  rule  into  question ;  a  gentleman,  in  his  con* 
tract  of  marriage,  provided  his  wife  to  a  jointure  of  a  moiety  of  his 
real  estate,  and  she  afterwards  claimed  her  dower  out  of  the  remain- 
der. Sir  George  Mackenzie  mentions  that  this  case  ivas  referred 
from  the  Session  to  the  Parliament ;  that  was  an  inaccuracy  of  ex- 
pression  ;  the  cause  was  not  referred  to  the  Parliament  to  be  tried, 
but  only  to  the  effect  of  producing  an  act  of  Parliament,  which  wbs 
passed,  not  having  a  retrospective  effect,  but  providing  in  future  that 
the  question  could  only  arise  from  the  ignorance  or  inadvertence  of 
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agenU.  It  was  therefore  enacted  (1681)  that  the  proTisions  made  by 
contract  on  a  wife,  before  or  af^er  marriage,  should  be  a  bar  to  the 
terce,  where  the  settlement  had  said  nothing  to  the  contrary. 

**  All  the  text  authorities  in  the  law  of  Scotland  agree,  and  the  lan- 
guage of  the  law,  calling  this  a  conventional  prorision,  and  the  words 
used  in  the  pleadings  in  the  cause,  evince  the  sense  of.  the  statute, 
and  describe  the  bar  of  dower  as  by  conventional,  not  by  revocable 
proTisions.  Wherever  the  act  applies,  it  is  compulsory,  and  impera- 
tive, and  no  election  is  given.  That  is  the  bar  uniformly  described  to. 
which  the  act  applies  a  compulsory  effect ;  The  widow  cannot  set 
aside  conventional  provisions ;  but,  in  the  case  of  a  provisioii  after 
marriage,  which  can  be  set  aside,  the  wife  is  not  barred  from  her 
terce  ;  but  if  she  claim  it,  she  cannot  take  both,  and  may  be  put 
upon  her  election. 

**  This  was  the  effect,  and  the  whole  effect,  of  the  act  1681 ;  it  re- 
moved former  prejudices,  and  restored  a  liberty  to  the  courts  to  con- 
sider whether  provisions  revocable,  or  revocable  sub  tnodo,  should 
not  put  the  widow  to  accept  the  legal  provisions,  or  renounce  them. 
No  doubt  is  held  that  provisions  out  of  land  by  deed,  voluntary  or 
properly  revocable,  might  put  the  widow  to  her  election ;  provisions 
out  of  personal  estate  by  will  might  do  the  same.  Beyond  all  con- 
troversy, express  words  in  a  deed  would  do  this,  or  if  there  were  a 
presumption  that  the  will  of  the  grantor  was  such,  the  widow  might 
be  put  to  her  election. 

''  With  respect  to  Mr.  Lowthian*s  will,  no  ground  of  presumption 
appears,  that,  by  a  devise  in  fee  of  an  estate  in  England,  he  meant  to 
bar  the  appellant's  dower  out  of  his  Scots  estates.     I  lay  no  stress  on 
the  circumstance  of  its  being  an  English  estate.    A  life-interest  in 
an  estate  in  England,  or  out  of  money  in  the  funds,  might  put  her  to 
her  election ;  but,  in  the  case  of  the  grant  of  an  estate  in  Scotland,  if 
in  fee,  I  should  hold  it  no  bar  to  terce  or  reason  to  go  to  election  }  if 
in  liferent  it  would  be  different.   It  is  a  strong  feature  in  the  present 
case,  that  this  plea  is  only  set  up  against  the  terce,  and  that  the  wi- 
dow has  a  great  interest  in  the  personal  estate  as  relict ;  if  Mr*  Low- 
thian  had  meant  to  exhaust  his  bounty  by  the  devise  of  the  estate, 
he  would  have  provided  that  the  jus  relictce  should  be  cut  off  as 
well  as  the  terce.      There  occurs  one  observation  more  upon  this 
point.    1  find,  in  reading  the  will,  a  strong  circumstance  against 
presuming  that  Mr.  Lowthian  meant  to  restrict  his  widow  to  the 
will ;    he  there  refers  to  certain  deeds  which  he  mentions  to  have 
executed.     In  the  pleadings,  there  was  a  see-saw  sort  of  argument 
upon  this  point ;  that  these  deeds  were  set  aside  on  account  of  fraud 
or  circumvention,  and  that  they  were  not  the  deeds  of  Mr.  Lowthian ; 
but  whenever  an  heir-at-law  does  not  set  aside  a  will,  he  is  bound 
to  admit  it  altogether,  and  he  cannot  cut  and  carve  upon  it ;  it  must 
be  held  a  sound  will,  and  the  testator  as  of  competent  understnnding. 
At  the  beginning  of  this  will,  there  is  no  appearance  of  restriction 
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1797.        on  the  widow«    I  am  therefore  for  reyerung  ihe  interlocatora  of  the 

Court  upon  this  point. 

LowTHiAN  *^  On  the  2nd  point,  though  I  agree  with  the  judgment  of  the 
Court ;  yet,  as  a  yery  able  and  ingenious  argument  was  maintained 
bj  the  appellant,  I  am  called  upon  to  saj  something  on  the  subject. 
Ist.  Undoubtedly  I  must  feel  touched  also,  as  stated  bj  Mr.  Grants 
with  the  unanimous  decision  of  the  Court  on  a  point  of  Scots  law  ; 
but,  2nd.  I  do  not  go  upon  that  onlj,  but  upon  the  principle  of  the 
decision,  which  appears  to  me  to  be  right. 

**  Mr.  Lowthian  was  bound  in  seyeral  debts  of  Oeoige  Macken- 
zie's, which  fell  to  be  paid  by  his  next  of  kin  ;  but  the j  would  haye 
been  entitled  to  be  reimbursed  out  of  the  estate  of  Mackenzie;  as 
the  widow  did  not  lose  by  the  active  debts  ;  so  she  ought  not  to  gain 
bj  the  passive  debts. 

*<  Mr.  Lowthian  was  the  arbiter  of  his  own  succession,  as  to  what 
should  be  heritable  or  moyeable,  and  his  heirs  who  succeed  ex  lege 
must  take  it  as  they  find  it.  What  is  it  that  he  has  therefore  done  ? 
He  was  bound  to  paj  Mackenzie's  debts,  but  he  had  a  right  of  re- 
lief against  his  estate  ;  he  anticipates  that,  bj  taking  the  estate  with 
the  charge  of  all  Mackenzie's  debts,  which  he  personally  undertakes 
to  paj  in  an  aggregate  sum,  not  distinguishing  principal  from  in* 
terest.  But  he  was  relieyed  from  this  obligation  by  Mackenzie's 
estate ;  and  he  has  dejacto  receiyed  from  it  wherewith  to  pay  the 
debts. 

^'  The  form  gtyen  to  this  was  a  sale  of  Mackenzie's  estate*  at 
twenty-fiye  years  purchase,  vUra  all  debts  affecting  it,  which  Mr. 
Lowthian  undertook  to  pay.  To  Mackenzie's  representatiyea,  there* 
fore,  he  was  only  liable  for  the  price  of  the  estate  (£28,000)  at 
twenty-fiye  years'  purchase,  and  an  unliquidated  amount  of  debts  ; 
and  he  was  not  to  be  discharged  of  his  obligation  till  all  the  debts 
were  paid.  It  was  therefore  merely  a  purchase  of  lands,  for  an  un- 
defined sum,  which  Mr.  Lowthian  made ;  and  as  the  widow  will  be 
entitled  to  her  terce  out  of  the  lands,  it  seems  just  that  those  debts 
which  formed  the  price  of  the  lands  should  be  deducted  out  of  the 
jus  relieio!*' 

I  therefore  moye,  that  it  be 

Ordered  and  adjudged,  that  the  interlocutor  of  the 
Lord  Ordinary,  of  6th  February  1796,  in  so  f&r  aa  it 
finds,  That  in  respect  Mrs.  Lowthian  has  accepted  of 
a  proyision  of  an  estate  in  England,  that  she  is  not  en- 
titled to  claim  a  terce  out  of  tho  lands  in  Scotland ; 
and  the  interlocutor  of  the  liOrd  Ordinary,  of  the  21st 
May  1796,  in  as  far  as  it  finds.  That  in  respect  it  is  not 
alleged  by  the  defender  that  any  other  person  is  in 
possession  of  that  estate,  or  competing  with  her  for  it» 
or  that  she  herself  is  not  in  possession  of  it  in  terms  of 
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her  husband's  settlement ;  and  in  respect  that  she  does       1797. 
not  offer  to  convey  her  right  to  that  estate  in  favour  of  ■ 

the  pursuers,  or  even  to  repudiate  her  husband^s  settle-  »albtmpli 
ment  thereof,  therefore  that  she  is  not  entitled  to  claim  iullbbtoh, 
a  terce  out  of  the  lands  in  Scotland  ;  and  the  interlo-        &<^* 
enters  of  the  Lords  of  Session,  of  the  20th  January  and 
9th  of  February  1797,  in  so  far  as  they  adhere  to  the 
parts  of  the  Lord  Ordinary's  interlocutor  above  men- 
tioned, be,  and  the  same  is  hereby  reversed ;  and  it  is 
hereby  declared,  that  the  appellant,  Mrs.  Lowthian,  is 
not  bound  to  give  up  the  benefit  of  the  devise  to  her  by 
the  will  of  the  12th  October  1782,  and  codicil  thereto 
of  her  husband,   before   she  can  be  admitted  to  the 
possession  of  her  terce  out  of  the  lands  in  Scotland : 
And  it  is  furtjier  ordered  and  adjudged,  that  the  rest  of 
the  said  several  interlocutors  be  affirmed. 

For  Appellant,  Sir  John  Scott,  M.  Ross,  Wm.  Tait. 
For  Respondents,  W.  Grants  Geo.  Fergusm. 


[Bargany  Cause.] 

Sir  Hew  Hamilton  Dalrtmplb  of  Bargany  1       .      ,. 
and  North  Berwick,         .        .        .         /    AppelUint; 

Mrs.  Fullerton  and  Husband,        .        .        Respondents. 

House  of  Lords,  18th  Dec.  1797. 

Entail —  Contravention — Prescriptive  Right — Minority. — 
A  party  was  said  to  have  contravened  the  prohibitions  of  an  en- 
tail, and  to  have  made  up  titles  not  under  the  entail,  but  other- 
vvise,  upon  which  he  possessed  unchallenged  by  the  next  substi- 
tute heir  of  entail  for  more  than  forty  years.  In  a  question  with 
an  heir-substitute,  who  was  a  minor  at  the  time  this  contravention 
took  place,  Held  in  the  Court  of  Session,  that  in  this  case,  in 
computing  the  period  of  prescription,  the  period  of  the  substitute- 
heir  of  entail's  minority  was  to  be  deducted,  and  therefore  that 
there  was  no  sufficient  title  to  exclude.  On  appeal  to  the  House 
of  Lords,  the  case  was  remitted,  with  an  instruction  to  the  Court 
of  Session  to  review  their  interlocutor.  And  opinion  indicated, 
that  if  the  pursuer  could  establish  that  she  was  in  the  situation  of 
next  heir-substitute  of  entail,  that  she  might  plead  her  minority. 

Mr.  John  Hamilton,  otherwise  Dalrymple,  second  son 
procreated  between  Sir  Robert  Dalrymple  of  Castletown, 
and  Joanna  Hamilton,  only  daughter  of  John,  Master  of 
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^"^"'       Bargany,  obtained  from  tlio  Crown  a  charter  of  resignation 
^    of  the  barony  and  lands  of  Bargany,  h'miting  the  succession 
f.       '  to  the  heirs  whatsoever  of  his  body ;  whom  failing,  to  the 
FULi.KuToN,  other  heirs  whatsoever  of  the  bodv  of  Joanna  Hamilton,  his 
Jii\y2(ii^42,^^^^^^^*  without  division;  whom  failing,  to  the  other  heirs 
female  of  the  body  of  the  deceased  John  Lord  Bargany,  &c- 
Upon  this  charter  sasine  followed,  and  Mr.  Hamilton  pos- 
sessed the  estate  of  Bargany  on  this  title  for  fifty  years, 
thereby  acquiring   an    unchallengeable   prescriptive  right. 
On  failure  of  heirs  of  his  body,  the  succession  by  the  above 
charter,  devolved  on  the  appellant,  under  the  description  of 
nearest  heir  whatsoever  of  the  body  of  Joanna  Hamilton. 

Prior  to  this  deed  in  1742  the  lands  stood  devised  thus  : 
June  1688.  In  the  year  1688,  Lord  Bargany  had  executed  a  deed  of  en- 
tail, by  which  the  succession  to  his  estate  was  limited  to  his 
eldest  son  John,  Master  of  Bargany,  and  the  heirs  male  of 
his  body ;  whom  failing,  to  William  his  second  son,  and  the 
heirs  male  of  his  body ;  whom  failing,  to  the  heirs  male  to 
be  procreated  of  his  own  body  ;  whom  failing,  to  the  eldest 
heir-female  of  his  own  body,  and  the  descendants  of  her 
body  without  division ;  whom  failing,  to  the  next  heir-fe- 
male to  be  procreated,  &c. 

This  deed  contained  a  condition,  that  the  heirs  of  entail 
should  use  and  bear  the  surname,  arms,  and  designation  of 
Hamilton  of  Bargany,  but  without  any  prohibition  to  use 
any  other  name  or  designation  along  with  it ;  and  it  also 
contained  the  usual  irritant  and  resolutive  clauses  against  con- 
tracting debt,  selling  the  estate^  or  altering  the  course  of 
succession  which  it  prescribed. 

John,  Master  of  Bargany,  the  institute  in  this  entail,  died 
before  his  father  in  1709,  leaving  an  only  daughter,  Joanna, 
nor.  who,  in  1707,  had  been  married  to  Sir  Robert  Dalrymple  of 
Castletown,  eldest  son  of  Sir  Hew  Dalrymple  of  North  Ber- 
wick, Bart.,  Lord  President  of  the  Court  of  Session.  Under 
the  limitation  in  the  entail,  William,  afterwards  Lord  Bar- 
gany, succeeded  to  the  deceased,  and  was  accordingly  serred 
heir  of  tailzie  and  provision  in  general  to  John,  Master  of 
Bargany. 

William,  Lord  Bargany,  died  in  1712,  leaving  one  sod, 
James,  and  a  daughter,  Grizel,  afterwards  married  to  Thomas 
Buchan  of  Cairnbulg.  James  became  Lord  Bargany,  was 
E^erved  heir  of  tailzie  and  provision  in  general  to  his  father, 
and,  dying  in  1737,  without  issue,  in  him  ended  the  male 
succession  of  John  Lord  Bargany,  the  maker  of  the  entaiL 

Upon  this  event,  a  question  arose,  who  was  entitled  next 
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to  succeed  by  entail  under  the  description  of  eldest  heir-        pg^ 
female  of  the  bodj  of  John  Lord  Barganj.    In  this  compe- 


tition,  the  claimants  were  the  late  Sir  Hew  Dalrymple  of  dalrtuplb 
North  Berwick,  the  appellant's  father,  and  eldest  son  of  the  .      ^' 
marriage  between  Joanna  Hamilton  and  Sir  Hew  Dalrym-         &c. 
pie  of  Castletown  ;  Sir  Alexander  Hope  of  Eerse,  eldest  son 
of  Nicholas  Hamilton,  only  daughter  of  John  Lord  Bargany ; 
and  Mary  Buchan,  daughter  of  Grizel  Hamilton,  only  daugh- 
ter of  William  Lord  Bargany.    By  judgment  of  your  Lord- 
ships, it  was  decided  that  "  The  estate  of  Bargany  did  de- 
^*  scend  to  Sir  Hew  Dalrymple,  eldest  son  of  the  daughter,  March  1739. 
**  and  only  child  of  John,  Master  of  Bargany,  and  that  he 
"  ought  to  be  served  heir  of  tailzie  and  proTision  to  the  late 
"  James,  Lord  Bargany." 

Sir  Robert  Dalrymple  was  the  eldest  son  of  Sir  Hew  Dal- 
rymple of  North  Berwick,  (Lord  President  of  the  Court  of 
Session).  By  an  entail  executed  by  his  father,  (the  said  1707. 
Hew),  he  settled  his  estate  of  North  Berwick  on  the  heirs 
male  of  his  son.  Sir  Robert  Dalrym pie's  marriage  with  Joanna 
Hamilton,  with  a  proviso,  that  if  at  any  future  period  the  es- 
tate of  Bargany  should  devolye  upon  the  heir  male  of  that 
marriage,  in  that  case,  by  accepting  the  succession  to  Bar- 
gany, the  heir  should  forfeit  his  right  to  the  estate  of  North 
Berwick ;  reserving  ample  powers  to  discharge  or  qualify  the 
whole,  or  any  part  of  the  prohibitory  or  irritant  clauses.  Sir 
Robert  Dalrymple  died  in  1734,  leaving  three  sons,  Hew 
Dalrymple,  afterwards  Sir  Hew  Dalrymple  the  eldest,  the 
father  of  the  appellant  John  Dalrymple  (afterwards  called 
Hamilton)  the  second,  and  Robert,  the  third  son,  who  died 
without  issue ;  and  two  daughters,  Marion,  grandmother  of 
the  respondent,  and  Elizabeth,  deceased. 

Sir  Robert  Dalrym  pie's  father,  the  maker  of  the  entail  of 
North  Berwick,  being  still  alive,  when  his  son  died,  having 
survived  him  for  many  years,  he  seemed  to  have  altered  his 
views  as  to  preserving  a  separate  representation  in  his  family, 
for,  by  deed  of  this  date,  he  declared  that  the  non-inserting  the  Nov.  1, 1734. 
said  clauses  relating  to  the  estate  of  Bargany,  in  his  grand- 
sou's  service,  as  heir  of  tailzie,  should  not  infer  any  irritancy 
against  him. 

On  his  death,  his  grandson  succeeded,  became  Sir  Hew 
Dalrymple,  and  served  heir  in  special,  and  was  feudally  in-       1734. 
vested  with  the  estate  of  North  Berwick,  free  of  any  limita- 
tion or  restraint  to  prevent  him  or  his  descendants  from 
holding  it  and  the  estate  of  Bargany  together,  and  under 
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X797.       this  title  he  posseflsed  for  fifty-Biz  years,  nntil  his  death  in 
1790,  when  the  appellant,  his  son,  succeeded. 


DALRTWPLB  Bcforo  his  deathi  and  in  1739|  the  succession  to  the  Bar* 
FULLVBTOK  8^"7  ostatos  had  opened ;  and  in  the  competition  which 
&c.  arose  thereon,  he.  Sir  How  Dalrymple,  was  preferred  as  the 
descendant  of  the  body  of  Joanna  Hamilton,  under  the  des- 
tination in  the  entail  of  that  estate  of  1688.  Although  he 
was  thus  successful,  yet  he  never  made  up  titles ;  and  after- 
wards by  a  deed,  reciting  the  two  entails  of  Bargany  and 
Aug.  1740.  North  Berwick,  "  he  repudiated  and  refused  to  accept  of 
the  succession  to  the  estate  of  Bargany,"  in  fayour  of  John 
Hamilton,  otherwise  Dalrymple,  the  next  heir  of  tailzie, 
and  "  consented "  that  he  should  make  up  titles  to  the 
same.  Accordingly,  the  crown  charter  and  infeftment  in 
1742.  1 742,  above  referred  to,  was  expede  by  Mr.  Hamilton.  This 
charter  ran  as  follow  :  "  Dilecto  nostro  Joanni  Hamilton  de 
"  Barganie,  jurisconsulto,  filio  secundo  demortui  Domini  Bo- 
**  berti  de  Castletown  procreat,  inter  ilium  et  demortuam 
"  Dominam  Joanna  Hamilton  unicam  filiam  demortui  Joannis 
"  Magistri  de  Barganie  et  sic  h^redum  femellam  demortui 
"  Joannis  Domini  Barganie,  ejus  avi  et  hieredibus  quibus- 
*'  cunque  ex  corpore  diet.  Joannis  Hamilton  ;  quibus  defiden- 
"  tibus  alijs  hsredibus  quibuscunqueex  corpore  diet.  Domin» 
**  Joann»  Hamilton  procreat  inter  illam  et  diet.  Dominum 
"  Robertum  Dalrymple  absque  divisione;  quibus  defiden. 
'^  alijus  hseredibus  femellis  ex  corpore  diet.  Joannis  Domini 
"  Barganie  absque  divisione,"  &c.  Then  followed  the  strict 
prohibitory  irritant  and  resolutive  clauses,  with  limitations 
precisely  similar  to  the  original  tailzie  of  Bargany. 

In  1780,  Mr.  Hamilton,  in  contravention  of  the  entail 
1688,  executed  a  disposition  of  the  estate  of  Bargany,  by 
which  he  disponed  the  same  to  himself  and  the  heirs  of  his 
body,  *'  whom  failing,  to  Sir  Hew  Dalrymple,  Bart,  and  the 
"  heirs  of  his  body^  without  division,  whom  failing,  to  the  next 
<^  heir  of  the  body  of  the  said  John  Lord  Bargany,  and  the 
^*  other  heirs  of  entail,  contained  in  the  entail  of  1688,  exe- 
'<  cuted  by  the  said  Lord  John  Bargany,"  and  infeftment  was 
taken  upon  by  this  disposition. 

Upon  the  above  charter,  1742,  Mr.  Hamilton  enjoyed  the 
estate,  without  challenge,  for  forty  years,  until  the  respond- 
ent brought,  as  above  set  forth,  the  present  reduction  and 
declarator  against  the  late  Mr.  John  Hamilton  (who  died 
during  the  action)  and  the  appellant. 

This  action  was  founded  on  the  contrarention  of  the 
entail,   as  to  the  Bargany  estate,  in  the  person  of  Sir 
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Hew  Dalrymple,  and  Bet  forth,  that  after  having  made  up       1797. 

titles  to  North  Berwick,  he  had  sacceeded  to  the  Bargany    • 

estate ;  that  he  had  assumed  the  surname  of  Hamilton  of  ^^^l^^^ 
Bargany,  and  had  entered  into  possession  by  intromitting  fdllertok, 
with  the  rents ;  that  he  had  afterwards  repudiated  the  sue-        ^^' 
cession  in  favour  of  his  younger  brother,  Mr.  Hamilton,  by 
which  he  attempted  to  alter  the  order  of  succession ;  that 
John  Hamilton  had  accepted  the  estate,  and  made  up  titles 
in  the  character  of  nearest  heir-male  of  John  Lord  Bargany, 
which  he  could  not  be,  so  long  as  his  elder  brother  was 
alive ;  and  that  both  Sir  Hew  and  his  brother,  Mr.  Hamil- 
ton, had  therefore  contravened  and  forfeited  for  themselves 
and  the  issue  of  their  bodies,  the  said  estate  of  Bargany, 
leaving  the  succession  open  to  the  respondent  as  next  sub- 
stitute, and  nearest  heir  of  Joanna  Hamilton.    The  action, 
therefore,  contained  a  declarator  of  irritancy  against  aU  prior 
substitutes  under  the  entail  1688. 

In  defence  against  this  action,  the  appellant  produced  his 
charter  of  1742,  and  sasino  thereon,  as  a  prescriptive  title  to 
exclude.  Against  this  title  to  exclude,  it  was  pleaded,  1st, 
That  the  charter  and  sasine  were  themselves  brought  under 
reduction.  2d,  That  this  investiture  was  not  secured  by 
the  positive  prescription,  because  of  its  interruption  by  Mrs. 
FuUerton's  minority  from  1768  to  1784. 

The  case,  then,  resolved  itself  into  the  question  of  pre- 
scription, and  whether  that  prescription  had  been  inter- 
rupted by  Mrs.  Fullerton's  minority  ?  Opposed  to  this  plea 
of  interruption  of  prescription,  two  grounds  were  taken  :  1st, 
That  the  years  of  minority  do  not  in  any  ccue  form  a  deduc- 
tion from  the  positive  prescription ;  2d,  That  even  admit- 
ting the  contrary,  yet  that  substitute  heirs  of  entail  were 
not  entitled  to  plead  minority. 

The  Lord  Justice  Clerk,  Ordinary,  found,  "  That  in  com-  Mar.ll,  1796, 
"  puting  the  period  of  prescription,  the  years  of  the  pursu^ 
"  er's  minority  are  not  to  be  deducted  ;  and  in  respect  that 
"  the  charter  and  sasine  1742  are  ea:  facie  unexceptionable, 
"  and  that  no  nullity  or  objection  does  from  thence  appear 
"  to  lie  against  them  ;  and  that  it  is  averred  by  the  defend- 
"  er,  and  not  denied  by  the  pursuers,  that  the  defender  has. 
"  in  virtue  of  that  investiture,  possessed  the  estate  of  Bar- 
"  gany  from  the  date  thereof  to  the  commencement  of  this 
"  action,  without  any  challenge  or  interruption,  finds  that 
"  the  defender's  right  to  the  estate  is  secured  to  him  by  the 
"  positive  prescription,  and  that  he  is  entitled  to  hold  and 
"  possess  the  estate,  under  the  foresaid  investiture,  in  time 
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1797.        ''  coming,  and  that  the  same  is  sufficient  to  exclude  the  title 
"  of  the  pursuers  in  the  reduction  ;  and  therefore  alters  the 


DALRTMPLE    «•  former  interlocutor,  and  assoilzies  from  the  reduction  ;  re- 
FULLRRTON,  "  sorving  to  pursuers  to  insist  in  the  declaratory  conclusions 
&c*         "  of  their  libel ;  and  particularly  how  far  the  tailzie  1688  is 
"  affected  by  the  investiture  1742,  and  whether  or  not  the 
"  defender   has   incurred  any  irritancy  under  the   entail ; 
"  And  as  the  cause  has  been  very  fully  stated  on  both  sides, 
*'  the  Lord  Ordinary  discharges  any  representation  to  be 
••  received,  and  decerns." 
Feb.  9, 1796.     On  reclaiming  petition  the  Court,  of  this  date,  altered, 
and  found,  *^  that  in  this  caae^  in  computing  the  period  of 
"  prescription,  the  years  of  the  pursuer's  minority  are  to  be 
'*  deducted,  an3  therefore  that  the  defender  has  not  pro- 
''  duced  a  sufficient  title  to  exclude,  and  remit  to  the  Lord 
''  Ordinary  to  proceed  accordingly."     And,  on  a  second  re- 
Dec.  6,  1796.  claiming  petition,  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  tlie  Appellant — 1.  Minority  does  not  in  any 
case  suspend  the  course  of  the  positive  prescription  of  land 
rights.     It  only  operates  as  an  exception  to  the  negative 
prescription.    The  deduction  of  the  years  of  minority  would 
be  totally  inconsistent  with  the  peculiar  nature  of  the  posi- 
tive prescription,  as  understood  in  the  law  of  Scotland,  con- 
tradictory to  the  just  construction  of  the  act  of  Parliament 
1617,  c.  12,  as  well  as  to  the  statutory  views  of  the  legisla- 
ture in  framing  that  statute,  and  subversive  of  the  security 
to  land  rights  thereby  intended  to  be  protected.     2.  But, 
assuming  that  minority  interrupted  both  the  positive  as  well 
as  the  negative  prescription  in  the  act  1617,  it  does  not  ap- 
ply to  the  case  of  a  substitute  heir  of  entail,  challenging 
after  the  lapse  of  forty  years.    This  was  decided  in  the  case 
Vide  Ante,   of  Macdougall  of  Mackcrston  in  the  year  1739,  and  by  the 
case  of  Monypenny  in  the  Ilouse  of  Lords  in  1757,  which 
decisions  rest  upon  the  principle  that  there  is  an  essential 
distinction  between  the  case  of  substitute  heirs  of  entail, 
(each  of  whom  has  a  vested  right  of  action  to  support  the 
entail,  which  he  may  exercise  at  any  time),  and  the  common 
case,  where  the  right  of  action  is  confined  to  the  individual 
immediately  entitled  to  succeed  and  injured  by  the  intrusion. 
The  same  principle  and  distinction,  taken  not  from  ideas 
of  expediency  conceived  by  the  courts  of  law,  in  opposition 
to  the  words  and  spirit  of  the  statute,  but  upon  a  fair  and  just 
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construction  of  that  law,  and  upon  the  reason  of  it,  which       1797, 

was  to  quiet  men  in  their  po88e8sion  after  the  period  of    - 

forty  years,  was  again  recognised  in  the  case  of  Gordon  dalrymplb 
V.  Gordon  in  1784,  and  by  the  House  of  Lords  in  the  ,p^,.gRT,oi» 
case  of  Auchindachy.  The  result  of  all  which  decisions  &c. 
establishes  this  position,  that  according  to  the  construction 
of  the  act  1617,  when  a  person  has  possessed  for  forty 
years  upon  a  charter  and  sasine  ex  facie  good,  and  one  of 
full  age,  under  no  legal  disability,  and  entitled  to  possess, 
has  for  that  period  neglected  to  makb  his  claim,  or  assert 
that  title,  the  actual  possessor  is  not  thereafter  to  be  dis- 
quieted, or  the  title  on  which  he  actually  possessed  defeat- 
ed, at  the  suit  of  posterior  or  collateral  heirs,  though  such 
heirs  were  under  age,  or  some  personal  disqualification,  to 
sue  during  the  whole,  or  during  part  of  the  time.  The  sta- 
tute had  in  contemplation  one  general  case,  viz.  that  of  a 
person  in  possession,  under  a  title  apparently  good,  but  at 
bottom  bad,  or  liable  to  challenge ;  the  quasi  dominus  eed 
nan  vere  dominus ;  and  one  out  of  possession,  though  entitl- 
ed to  it,  the  verbis  dominus  or  rightful  owner.  If  the  last 
neglects  to  assert  his  right,  all  who  might  have  taken  under 
or  after  him  or  her,  suffer  by  this  negligence.  Heirs  of  en- 
tail stand  precisely  in  the  same  predicament,  with  this  dif- 
ference, that  any  one  of  the  heirs  of  entail,  however  remote, 
may  bring  their  challenge  at  any  time  within  the  forty 
years^  though  not  to  the  effect  of  attaining  possession,  yet  to 
the  effect  of  removing  any  bar  to  their  possession  when  it 
shall  open  to  them  by  course  of  descent.  Their  hands  are 
not  tied  up  by  the  conduct  of  those  who  stand  before  them 
in  the  order  of  succession.  They  may  use  the  privilege  to 
challenge  at  any  time ;  and  hence  the  distinction  made  in 
regard  to  substitute  heirs  of  entail  pleading  minority.  No- 
thing can  befigured  more  demonstrative  of  the  principle  than 
this,  that  it  is  the  age  of  the  person  entitled  to  the  immediate 
possession,  the  jaerus  dominus,  and  not  the  age  of  the  sub- 
stitute, or  expectant  heir,  even  the  nearest,  that  is  to  be  re- 
garded in  construing  the  statute.  If  it  were  otherwise,  it 
is  clear  that  such  rights  would  never  prescribe,  and  thus  the 
act  would  be  defeated.  3.  Yet  this  difficulty  was  attempted 
to  be  surmounted  by  the  creation  of  a  puzzle,  grounded  on 
the  shape  of  the  action  and  the  form  of  proceeding.  Sup- 
posing Mrs.  FuUerton  could  not  set  aside  the  exclusive  or 
prescriptive  title  by  pleading  minority,  she  maintained  that 
she  was  the  person  all  along  by  law  entitled  to  succeed ; 
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1797.  that  she  was  the  vera  daminay  against  whose  immediate  and 
vested  right  to  possess,  the  prescription  was  running,  and 
that  all  the  prior  heirs  of  entail  were  to  be  held  as  out  of 
FULLBRTow,  tho  fiold,  or  dviliter  mortui ;  because  Sir  Hew  Daliymple, 
^^*  the  appellant,  haying  incurred  an  irritancy,  had  thereby 
ipso  facto  forfeited  the  estate  for  himself  and  his  de« 
scendants  by  his  conditional  repudiation,  which  was  an 
alteration  of  the  course  of  succession ;  and  Mr.  Hamilton 
had  also  forfeited,  by  making  up  his  title  by  the  charter  and 
investitures  challenged.  This  new  argument  seemed  to 
take  effect  with  the  Court,  and  the  interlocutors  complained 
of  are  the  fruit  of  it.  It  is  not  diflScult  to  show  where  the 
fallacy  of  this  argument  lies.  She  seeks  to  assume,  that 
from  the  moment  of  Sir  Hew  Dalrymple's  giving  up  the 
estate  to  his  brother,  and  Mr.  Hamilton  passing  the  charter 
1742,  she  was  the  vera  domina  of  the  estate,  virtually  in 
possession^  and  all  along  has  been  legally,  although  not 
feudally  vested  in  the  estate.  How  is  it  possible  to  hold 
her  to  be  rightful  owner  when  she  cannot  exercise  legally 
a  single  act  of  ownership  ?  Can  she  levy  the  rents  ?  Can 
her  creditors  affect  the  estate  ?  Can  she  incur  an  irritancy? 
It  does  not  require  a  feudal  investiture  to  confer  these  rights: 
they  are  the  legal  consequences  of  apparency.  Has  she 
used  her  right  as  apparent  heir  ?  Besides,  this  idea  of  hers 
is  groundless  upon  the  statute  1685,  c.  22,  declaring  that 
the  right  of  an  heir  of  entail  in  possession,  who  contravenes, 
cannot  be  considered  as  resolved  or  forfeited,  nor  any  right 
vested  in  the  next  substitute,  until  decree  of  declarator  of 
the  irritancy  be  obtained.  4.  Besides,  the  plea  of  minority 
can  only  relate  to  the  negative  prescription  and  not  to  the 
positive,  the  two  clauses  in  the  act  as  to  both  being  separa- 
ble ;  and  the  exception  of  minority  made  only  to  apply  to 
the  negative  and  not  to  the  positive. 

Pleaded  for  the  Respondents, — 1.  Minority  is  an  excep- 
tion pleadable  against  the  positive  as  well  as  against  the 
negative  prescription.  The  exception  in  the  act  1617  is  co- 
extensive with,  and  applies  to  the  whole  enactments  of  the 
statute,  and  there  is  nothing  in  the  wording  of  the  act  to 
countenance  the  proposition  which  would  confine  it  to  the 
one  kind  and  not  to  the  other.  Neither  equity  not  expe- 
diency can  justify  a  construction  which  would  limit  the  ope- 
ration of  the  statute  so  manifestly  to  the  disadvantage  of 
minors,  whose  rights,  it  is  reasonable  to  presume,  were  the 
chief  object  of  the  legislature  in  framing  the  act.    Sir  Geo. 
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Mackenziei  B.  iii.  tit.  7,  §  15,  and  Stair,  B.  ii.  tit.  12,  §  18,       1797. 

have  never  drawn  such  a  distinction,  in  lajing  down  the    ' 

law  on  the  subject,  and  refer  to  minority  as  an  exception  ^^"•^^"pI'* 
applicable  equally  to  the  one  as  to  the  other.  Mr.  Erskine,  fdllkbtok, 
B.  iii.  tit.  7,  §  35,  only  says,  it  has  been  doubted  whether  it  ^^' 
applies  to  the  positive  prescription,  but  this  doubt  has  since 
been  resolved ;  and  the  law  on  the  subject  has  been  consid- 
ered as  settled  ever  since  the  existence  of  the  act.  And  in 
the  case  of  Blair  v.  Shedden,  decided  in  1754,  Fac.  Coll., 
the  question  was  solemnly  argued  and  decided,  that  mine- 
rity  was  to  be  deducted  in  counting  the  positive  prescription. 
This  law  was  also  expressly  recognized  in  the  case  of  Nicol- 
son  V.  Giffbrd,  11th  March  1779  (unreported).  It  has  been 
contended  that  the  doctrine  in  Blair's  case  was  overturned 
in  the  House  of  Lords,  in  the  case  of  Campbell  of  Otter  v. 
Wilson ;  but  though  pleaded  at  the  bar,  yet  there  is  no  evi- 
dence that  the  House  of  Lords  went  upon  that  ground,  there 
being  a  variety  of  specialties  in  it,  (vide  ante  voL  ii.  p.  193), 
and  in  the  subsequent  case  of  Gifford,  as  above  quoted, 
where  the  decision  in  the  House  of  Lords  in  Campbell  of 
Otter  was  specially  pleaded,  the  Court  of  Session  were  sa- 
tisfied that  that  judgment  did  not  at  all  afifect  the  question. 

2.  The  appellant,  when  arguing  that  it  is  matter  of  un- 
certainty whether  the  respondent,  had  she  brought  her  de- 
clarator within  the  forty  years  of  the  acts  of  contravention, 
would  have  succeeded  or  not,  forgets  entirely  that  we  are 
here  in  a  question  upon  a  title  to  exclude,  in  which,  from 
the  very  nature  of  the  case,  it  must  be  assumed  that,  had 
she  brought  her  action  within  the  forty  years,  she  must  have 
succeeded. 

It  is  a  mistake  to  say,  that  after  the  contravention  was 
committed,  the  respondent  had  only  a  contingent  right  to 
the  estate  or  spea  succeasiiniis.  Before  the  acts  of  contra- 
vention were  committed,  she  certainly  had  no  more  than  a 
chance  to  become  entitled  to  the  estate.  But  the  moment 
the  prior  substitutes  failed,  or  contravened  the  entail,  she 
became  the  person  to  whom  de  jure  the  estate  belonged. 
She  had  then  a  right  to  enter  into  possession.  It  is  stated 
that  Sir  Hew  Dalrymple,  and  not  the  respondent,  was  the 
next  heir  to  Mr.  Hamilton.  It  is  sufficient  to  answer,  that 
both  contravened  the  entail,  and  by  that  contravention  the 
succession  opened  to  her ;  so  that  her  plea  of  minority  is  a 
sufficient  answer  to  the  title  to  exclude. 

But,  3.  In  regard  to  the  plea  that  minority  is  not  to  be 
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1797.       deducted,  when  pleaded  by  substitute  heirs  of  entail,  there 
seems  no  ground  in  law  or  reason  for  this  distinction,  or  to 
withhold  the  benefit  of  the  exception  in  the  act  from  heirs 
FULLKRTON,   of  entail.      Assuredly  the  act  makes  no  such  distinction. 
True,  heirs  of  entail  have  no  right,  upon  the  contravention  of 
the  heir  in  possession,  to  the  property  of  the  estate,  yet  that 
can  be  no  reason  for  not  deducting  minority  when  prcscrip* 
tion  is  pleaded  against  them,  for  their  right  under  the  entail 
is  still  valuable,  though  contingent  and  uncertain  ;  and  the 
cases  of  Mackerston,  Kinnaldie,  Whitley,  and  Eincraigie,  re- 
ferred to,  as  depriving  substitute  heirs  of  entail  of  the  be- 
nefit of  the  plea  of  minority,  are  not  adverse  to  the  respon- 
dent's doctrine.     On  the  contrary,  they  support  her  plea, — 
because,  in  these  cases,  where  the  question  was,  Whether  an 
entail  was  destroyed  by  the  negative  or  positive  prescrip- 
tion ?  the  argument  rested  entirely  upon  the  allegation  that 
the  remote  substitute  heirs  of  entail  with  only  a  spes  sue* 
cessionis,  had  no  right  to  found  upon  their  own  minority, 
or  upon  that  of  any  other  substitute.     Even  admitting  the 
cases  referred  to,  to  have  been  perfectly  well  decided,  the 
doctrine  that  she  maintains  stands  altogether  uncontradict- 
ed by  those  decisions.  It  is  a  false  argument  to  say,  Ist.  That 
entails  would  never  prescribe,  because,  if  that  is  the  conse- 
quence that  results  from  the  statute  1617  as  to  prescription, 
and  the  statute  1685  as  to  entails,  it  is  the  province  of  the 
legislature,  not  the  duty  of  judges  to  interfere.     2d.  It  is 
impossible,  with  any  justice,  to  liken  heirs  of  entail  to  a  cor- 
poration.    Where  is  the  similarity  ?     Heirs  of  entail  cannot 
plead,  or  be  impleaded,  except  as  individuals.     And  it  is 
impossible  to  figure  any  reason  why  the  negligence  of  one 
heir  of  entail  should  be  prejudicial  to  another.   3d.  Although 
it  be  very  true  that  substitute  heirs  of  entail  have  no  right, 
upon  the  contravention  of  the  heir  in  possession,  to  the  pro- 
perty of  the  estate,  yet  that  can  be  no  reason  for  not  de- 
ducting their  minority,  when  prescription  is  pleaded  against 
them  ;  for  their  right  under  the  entail  is  valuable,  though 
contingent  and  uncertain.     But  there  is  nothing  either  in 
the  statute  1617,  or  in  the  reason  of  the  case,  to  prevent  tbo 
saving  clause  of  that  act  of  parliament  from  extending  to 
rights  of  that  description  as  well  as  to  others.     The  differ- 
ence between  the  case  of  Mackerston  and  the  present  case, 
is  obvious  in  many  respects,  but  particularly  in  this  most  im- 
portant circumstance,  that  Thomas  and  William  M*Dougal, 
the  minors,  never  had  more  than  a  spes  auccessionis  contin-' 
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gent  upon  the  event  of  their  surviving  their  brother  Henry,       i -97 
and  of  course  they  could  never  sot  forth  that  the  right  to 


the  estate  had  devolved  upon  them  during  their  minority,  dalrymplb 
The  Court  of  Session  considered  that  circumstance  as  of  *" 
great  consequence,  and  accordingly  the  interlocutor  assigns  ^^^c^^^^ 
as  a  ratio  decidendi^  that  the  minorities  of  Thomas  and 
William  could  not  be  deducted;  in  fact,  the  right  to  the 
estate  had  not  devolved  upon  them,  as  is  here  the  case.  In 
the  present  case,  the  right  to  the  estate  of  Bargany  de« 
volved  upon  the  respondent  during  her  minority.  Had  she 
claimed  it  then,  immediately  on  her  father's  death,  her  right 
to  it  would  have  been  declared  at  once.  But  as  her  mine* 
rity  prevented  her  from  doing  so,  therefore  that  minori- 
ty is  a  suflScient  answer  to  the  plea  of  prescription.  In  like 
manner,  the  case  of  Kinnaldie  (Ayton  v.  Montgomery,  Slat  Vide  Ante. 
July  1756),  it  was  not  the  minority  of  Thomas  Ayton  that 
was  pleaded,  but  the  minority  of  prior  substitutes  in  the  en- 
tail  who  Iiad  failed,  In  like  manner,  the  Whiteley  case, 
Gordon  v.  Gordon,  21st  December  1784,  was  precisely  the  Vide  Ante, 
same  with  that  of  Mackerston;  it  is  not  so  much  as  pretend- 
ed that  George  Alexander  Gordon,  during  his  minority,  was 
entitled  to  have  raised  a  declarator  claiming  the  estate  as 
devolved  on  him,  by  irritancy  or  otherwise.  And  in  the 
printed  collection  of  the  decision,  this  is  mentioned  by  the 
collector  as  the  ground  upon  which  the  judgment  of  the 
Court  proceeded.  Again,  the  Auchindachy  or  Kincraigio 
case,  went  on  specialties— the  entail  there  never  having 
been  recorded,  could  not  be  set  up  against  creditors.  The 
contravention,  in  the  present  case,  although  happening  fifty 
years  ago,  without  any  declarator  of  irritancy  being  raised 
by  the  respondent,  ought  not  to  prejudice  her,  she  being 
minor,  and  therefore  not  to  be  injured  by  any  omission  or 
neglect,  or  by  any  possession  held  against  her  during  her 
minority.  And  deducting  those  years  of  minority,  it  is  an 
admitted  fact  that  the  years  of  prescription  are  not  run  upon 
the  charter  and  infeftment  1742. 
After  hearing  counsel. 

Lord  Thurlow  said,* 
'•  My  Lords : 

*'  I  shall  not  need  at  present  to  enter  into  all  the  topics  in  this 

*  These  notes,  together  with  others  hoand  up  in  a  volame,  were  most 
kindly  presented  to  me  hj  the  late  Lord  Anderson,  recently  before  bis 
death  ;  than  whom,  in  such  questions,  and  of  feudal  law  generally,  none 
was  more  eminently  distinguished. 
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cause  which  were  discassed  at  the  bar ;  for  there  are  some  of  the 
points  nearer  and  more  material  to  the  merits. 

^'  I  haye  attended  to  the  hearing  of  this  cause  with  more  dissatis- 
faction than  I  remember  to  have  felt  on  any  similar  occasion.  It  is 
a  lamentable  thing,  that,  when  parties  are  full  of,  and  ready  to  aigae 
every  thing  that  is  material  in  a  cause,  the  practice  of  the  Court  of 
Session  should  be  such,  that»  instead  of  the  obyious  and  apparent 
merits,  the  Court  is  to  go  to  a  collateral  point.  With  regard  to  the 
practice,  I  own  that  I  am  in  a  state  of  invincible  ignorance ;  abstract- 
edly, I  see  no  reason  for  it ;  and  I  cannot  find  its  source  or  authority 
in  any  writer  of  the  law  of  Scotland ;  all  I  can  learn  is,  that  it  is  the 
practice. 

''  I  shall  now  state  to  your  Lordships  the  subject  of  this  cause, 
and  the  several  points  which  it  contains.  I  wish  my  health  had 
permitted  me  to  investigate  them  with  more  accuracy,  and  that  it 
had  not  made  me  forget  some  part  of  the  argument  which  has  been 
urged ;  but  I  believe  I  have  not  forgot  any  material  part  of  it. 

'*  Last  century,  an  entail  was  made  of  an  estate  in  Scotland,  in 
which,  as  it  stands,  Sir  Hew  Dalrymple  and  his  children  are  the 
nearest  substitutes.  Mrs.  Fullerton,  the  pursuer  in  the  present  action, 
is  the  tenth  substitute.     When  the  action  was  brought,  she,  by  the 
form  of  the  Court,  called  for  production  of  certain  deeds  ;  because  no 
judgment  could  be  had  in  the  reduction  of  those  deeds  without  pro- 
duction.  In  her  summons,  she  recited  the  entail,  and  the  descent  of 
the  estate  to  Sir  Hew  Dalrymple,  the  appellant's  father,  as  heir  fe- 
male of  John,  Lord  Bargany,  the  maker  of  the  entail.      She  then 
stated,  that  upon  the  occasion  of  another  estate  coming  to  Sir  Hew 
Dalrymple  (the  estate  of  North  Berwick)  Sir  Hew,  in  1740,  exe- 
cuted a  renunciation  of  the  estate  of  Bargany  in  favour  of  his  brother 
John  Dalrjrmple,  afterwards  John  Hamilton,  qualified  thus,  that  upon 
the  failure  of  the  issue  of  John  Hamilton,  and  another  brother,  if 
the  tenure  of  the  estate  belonging  to  the  Dalrymple  family  would 
permit,  Sir  Hew  and  his  descendants  might  claim  the  estate. 

"  This  is  the  only  instrument  stated  by  the  respondent,  as  ^ving 
away  the  estate.  In  consequence  of  it,  John  Hamilton  brought  an 
action,  stating,  that  in  respect  of  his  brother's  renunciation,  he  was 
entitled  to  serve  himself  heir  under  the  entail,  and  take  the  estate. 
In  this  action,  decret  in  his  favour  passed  in  absence,  though  this 
decree  was  not  binding  on  third  parties  He  was  by  it  declared 
next  heir,  and  entitled  to  be  served  as  such ;  and  he  was  served  ac- 
cordingly, and  took  out  a  charter  thereon,  which  was  foliow^ed  with 
sasine. 

^^  All  these  alterations  were  antecedent  to  the  title  of  the  present 
pursuer ;  her  right  was  not  diminished,  nor  was  she  barred  by  these 
deeds,  from  any  claim  which  could  accrue  to  her  under  the  original 
entail.  These  transactions  took  place  in  1742,  and  in  1793  the  pre- 
sent action  was  brought;  reciting  the  entail,  stating  the  txaosoctioxki 
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which  had  taken  place,  and  assuming  that  these  were  contraventions.         .^^^ 
The  respondent  accorditigly  claimed  the  estate.  ' 


•*  To  this  action  the  defender  pleaded  his  charter  1742,  and  pre-   dalrt»iplb 
scription  from  forty  years  possession  thereon.     In  reply,  the  respon-  v. 

dent  contended,  that  she  had  heen  a  minor  when  part  of  the  pre-  ^^^^'^^"^^^^ 
scriptive  term  was  current,  and  had  remained  a  minor  for  such  a 
numher  of  years  that  the  prescription  was  not  run.  The  Court  of 
Session,  afler  some  preyious  interlocutors  to  the  contrary,  at  length 
allowed  this  plea ;  and  this  point  is  now  brought  before  your  Lord- 
ships upon  appeal. 

*^  This  deduction  of  minority,  the  respondent  pleaded  upon  the 
act  1617*  The  statute  introduced  the  positive  prescription,  as  it  is 
called,  into  the  law  of  Scotland ;  and  it  enlarged  and  corrected  the 
native  prescription.  The  negative  prescription,  is  a  title  in  bar 
of  all  action  for  claiming  a  right  after  the  lapse  of  forty  years.  This 
is  the  only  sort  of  prescription  known  in  this  country ;  and  it  is  the 
only  sort  known  in  the  Roman  law ;  the  positive  prescription  then 
introduced  into  the  law  of  Scotland  was  novel  in  that  country,  and 
is  unknown  in  all  others.  This,  instead  of  applying  the  prescription 
to  the  person,  applied  it  to  the  possession^  whether  upon  a  good  or 
bad  title,  and  made  the  lapse  of  forty  years  a  sufficient  confirmation 
of  it.  I  have  considered  this  act  1617>  with  as  much  attention  as 
I  could ;  and  if  it  had  fallen  upon  me  to  decide  the  question,  I  should 
have  held  that  the  last  clause  in  the  act  relative  to  the  deduction  of 
minority,  had  a  reference  only  to  the  negative  prescription  i  not  only 
because  the  grammatical  construction  required  such  an  interpreta- 
tion, but  because  the  exception  is  contrary  to  the  nature  of  the  positive 
prescription.  But  this  point  was  decided  dififerently  a  long  time 
ago.  It  is  not  impossible  to  interpret  the  statute  so  as  to  justify 
that  decision  ;  and  it  would  be  dangerous  to  bring  the  matter  into 
question  now. 

''  What  is  the  effect  of  this  decision  when  applied  to  entails  ? 
Mr.  Erskine  said  at  the  bar,  that  they  were  excepted  from  this  rule, 
otherwise  they  would  never  prescribe  ;  but  all  difficulty  is  cleared 
by  this,  that  every  heir  of  entail  has  an  independent  right  of  action ; 
and  thus  prescription  will  apply  to  him  as  well  as  to  a  stranger,  and 
so  I  think  it  does.  It  was  insisted,  that  it  would  be  inconvenient 
to  allow  deduction  of  minority  to  all  the  substitutes  in  an  entail : 
for,  on  account  of  their  number,  the  prescription  would  never  run. 
This  reasoning,  however,  proceeds  upon  a  mistake ;  for  no  case  could 
occur  where  the  prescription  could  run  to  more  than  sixty-one  years, 
as  every  substitute  has  an  independent  cause  of  action,  and  as  he 
must  come  within  forty  years  of  the  original  cause  of  action,  it  is  not 
worse  to  allow  the  deduction  of  minority  to  all  the  substitutes  than 
to  one  individual,  against  whom  the  prescription  could  only  run  for 
sixty-one  years.  If  not  in  existence  at. the  time  of  the  contravention, 
the  prescription  would  not  begin  to  run  till  his  existence.     It  would 
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1797.        then  be  suspended  daring  his  minority ;  and,  by  the  statute,  it  ii 
— .-^    only  the  years  of  minority  that  fall  to  be  deducted,  which  would  still 
DALBYMPLB  keep  it  within  the  limits  I  hare  mentioned. 

^*  *^  Upon  these  grounds,  I  have  no  difficulty  to  say,  that  if  this  case 

&c.  be  new,  the  Respondent  comes  m  time  to  bring  her  action :  but  it  ap- 
pears, that  if  your  Lordships  were  to  decide  the  question  thus,  you 
would  go  beside  the  opinion  of  every  judge  in  a  learned  court.  The 
judges  who  were  in  favour  of  the  Respondent,  held  her  to  be  first 
substitute  under  the  entail ;  and  it  was  avowedly  upon  that  ground 
that  they  decided  the  question.  The  other  judges  held  it  not  a 
matter  of  much  moment,  whether  she. were  first  or  last  substitute, 
because,  in  an  entail,  which  was  likened  to  a  corporate  body,  a 
famUia^  it  would  run  to  perpetuity  if  the  deduction  of  minority 
were  allowed  to  any  substitute  heir.  In  support  of  this,  the  case 
of  lUacIellan's  children  has  been  quoted,  but  no  other  case  upon 
this  point  was  stated  at  the  bar.  It  is  possible  that  that  case 
may  have  been  decided  upon  different  grounds  ;  and,  at  all  events, 
I  have  no  difficulty  to  say,  that  I  cannot  assent  to  that  case,  as 
pleaded  by  the  appellant.  In  that  case,  some  difficulty  occurs,  by 
its  being  an  undivided  right  in  the  children,  which  the  trustee 
might  divide ;  but  he  was  the  only  person  who  could  bring  an  action 
on  the  bond ;  and,  after  a  lapse  of  forty-three  years,  no  person  could 
bring  an  action  upon  it.  But,  supposing  it  were  true  that  the  case 
was  decided  upon  the  ground  of  a  joint  right,  two  judges,  eminent 
for  their  learning  and  abilities,  the  Lord  President  and  the  Lord 
Justice  Clerk,  state  their  opinions^  that  if  one  joint  creditor  were 
major  during  the  currency  of  prescription,  they  would  not  allow  the 
deductions  of  the  minority  of  any  of  the  other  creditors.  With  re- 
gard to  the  family  of  Maclellan,  it  is  not  stated  to  us  that  the  forty 
years  had  run  against  any  of  them. 

*'  But  upon  this  point,  I  will  speak  my  opinion  openly,  as  I  oon* 
ceive  it  will  be  proper  to  send  back  the  cause  to  be  further  considered 
by  the  Court  of  Session.  It  is  impossible  to  qualify  the  several 
rights  of  action  competent  to  the  heirs  of  an  entail  by  the  idea  of  a 
Jatnilia  or  joint  right.  The  estate  is  to  be  enjoyed  separately  and 
distinctly  by  a  series  of  heirs,  each  in  their  turn,  exclusive  of  all 
others  ;  it  is  distinct  in  its  commencement,  in  its  enjoyment,  and  in 
its  conclusion.  Nor  is  it  an  undivided  possessioo.  The  same  holds 
of  estates  tail  in  this  country,  they  are  neither  joint  in  their  origin, 
nor  in  their  possession.  I  therefore  hold  it  inadmissible,  that  pre* 
judice  could  arise  to  any  one  heir  from  what  happens  to  another. 

'^  The  judges  seem  to  hold,  and  my  mind  is  considerably  in  danbt 
upon  the  subject,  how  far  certain  cases  have  gone  to  controvert  what 
I  quoted  from  Mr.  Erskine's  book  ;  but  it  is  difficult  to  say  what 
ground  or  ratio  decidendi  prevailed  in  any  of  the  four  cases  stated  at 
the  bar.  In  the  case  of  Mackerston,  as  stated  by  Kilkerran,  Thomas 
Macdougall  took  the  estate  in  1 669,  and  there  was  no  questipn  of 
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his  majority.      In  the  other  report  of  this  case  in  Home^  the  aigu-        j^gy 
ment  runs,  that  as  the  estate  was  taken  onlj  in  liferent  in  1609^  and    ___ 
a  faculty  reserved  to  make  deeds,  &c.,  that  the  facnlty,  when  exer-  DALRTiiPLa 
cised  in  J  684,  was  to  be  drawn  back  to  the  original  deed  in  1669  v. 

which  created  it,  from  which  period,  it  was  contended,  the  prescrip-  ^^^^^'^^^9 
tion  ought  to  run.  But  it  seems  too  great  a  refinement  to  say,  that 
the  prescription  ran  from  1669.  The  reports  of  this  case  are  defec- 
tiye,  as  they  do  not  state  the  several  minorities  of  those  that  were 
crared  to  be  deducted.  It  appears  that  Henry,  the  son  of  Thomas, 
became  major  in  1 709  ;  consequently  he  was  bom  in  1688,  and  the 
four  years  when  he  did  not  exist,  could  not  be  deducted  from  the  pre* 
Bcription.  He  possessed  the  estate  in  fee  simple  till  171^,  when  he 
made  a  new  settlement  thereof:  Titles  were  made  up  under  it,  after 
his  death,  in  favour  of  his  daughter ;  and  the  curators  sold  this  estate 
to  a  gentleman  of  the  name  of  Hay,  in  consideration  of  his  marrying 
his  daughter,  and  paying  £1500  to  discharge  the  family  debts.  In 
this  case,  therefore,  of  an  unrecorded  entail,  the  judges  went  out  of 
the  way  to  determine  anythingrespecting  the  prescription;  if  Mr.  Hay 
was  an  onerous  purchaser,  the  entail  was  cut  off.  I  should  dissemble, 
were  I  not  to  state,  in  mentioning  the  result  of  all  the  pleadings  in , 
this  cause,  that  the  (.'ourt  also  went  upon  the  notion,  that  it  was  not 
competent  for  a  substitute  under  an  entail,  to  found  uppn  the  minor- 
ity of  a  prior  substitute,  and  that  he  had  no  right  to  deduct  his  own 
minority,  as  he  could,  during  it,  have  only  brought  an  action  to  pre- 
serve the  entail ;  not  to  claim  the  estate.  On  these  points  I  shall 
only  say,  that  it  is  not  essential  to  the  justice  of  a  judgment,  that 
the  whole  raliones  decidendi  be  well  founded  in  law.  It  would  not 
have  been  competent  to  appeal  this  case  because  some  of  the  raiionei 
decidendi  were  not  right,  if  it  contained  good  points  in  it,  upon 
which  it  must  have  been  affirmed  in  a  court  of  appeal. 

'*  In  the  case  of  Kinaldie,  unless  the  minority  of  other  heirs  than 
the  pursuer  were  deducted,  it  would  not  have  saved  the  prescription. 

''  In  the  case  of  Auchendachy,  I  have  not  a  report  of  the  decision, 
but  it  is  not  necessary  for  me  to  examine  it ;  it  was  a  matter  between 
creditors,  and  has  nothing  to  do  with  the  present  question. 

*<  I  do  not  think,  that  upon  examination,  the  Court  will  be  pre- 
cluded by  these  cases  from  finding,  that  every  different  heir  of  en* 
tail  must  have  his  own  minority  allowed  or  not  allowed,  as  his  si- 
tuation may  entitle  him. 

"  But  what  can  your  Lordships  do  here  ?  Several  material  ques- 
tions, it  appears  to  me,  must  be  solved  before  we  can  do  any  thing. 
1st  Whether  the  present  action  be  not  jus  teriii  to  the  respondent, 
whose  right  under  the  original  entail,  was  not  prejudiced  by  the  alleged 
contraventions  ?  2nd.  Whether  it  be  possible  to  qualify  a  forfeiture 
against  Sir  Hew  for  himself  and  his  children,  after  his  own  death, 
there  being  a  great  difference  between  the  competency  of  an  action 
for  replacing  an  estate  under  an  entail,  and  the  forfeiture  of  that 
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iy(^^        estate  for  contravention?    3d.  Whether  the  renunciation  by  Sir 
Ilew  could  amount  to  a  forfeiture  for  himself  and  issue  ?     In  the 


j>ALRVMi*KB  summons  in  the  present  action,  that  deed  is  called  a  disposition  of 

V.  the  estate  to  John  Hamilton  a  stranger;  and  the  summons  after- 

ruLLKRToM,  ^g^^^jg  gj^^gg  t|jg  trausactious  of  John  to  amount  to  a  forfeiture,  be- 

occ* 

cause  he  was  not  a  stranger  in  the  estate.  If  I  were  to  agree  with 
the  majority  of  the  Court,  in  the  present  question,  that  the  respondent 
is  in  the  situation  of  a  person  who  could  obtain  a  decree  to  serve 
heir,  I  could  not  learn  how  this  conclusion  was  to  be  drawn.  This 
plea,  which  was  set  up  bj  the  defender,  goes  to  a  bar  of  the  porsoer  s 
action  ;  and  if  the  summons,  and  what  is  there  stated,  do  not  bear 
out  the  action,  the  plea  is  nonsense.  According  to  the  interpreta- 
tion of  the  majority  of  the  judges,  Mrs.  Fullerton  is  only  entitled  to 
deduct  her  minority  hac  raiione^  because  she  is  first  substitute ;  but 
how  do  they  know  this  ?  What  termini  kahilis  have  they  for  their 
opinion  ?  It  was  said,  if  I  understand  the  argument  aright,  that 
what  she  has  alleged  as  to  her  title  to  call  for  production  of  the 
jiapers  must  be  considered  as  waved ;  and  that  the  defender,  by  put- 
ting in  his  plea,  must  be  considered  as  an  actor  pro  kac  vice*  But 
there  was  no  way  to  learn  whether  she  was  first  substitute  or  not, 
but  because  she  had  stated  so  in  her  summons ;  and  no  doubt,  if  she 
had  stated  a  sufficient  title,  she  would  have  a  right  to  call  for  pro- 
duction. But  all  this  remains,  as  I  have  already  stated  it,  and  the 
Court  must  have  pronounced  that  she  is  first  substitute  in  order  to 
apply  termini  hahiles  to  their  judgment ;  and  at  sametime  it  appears 
from  the  judgment  itself,  that  the  consideration  of  that  matter  has 
hitherto  been  rejected.  But. I  am  not  prepared  to  pronounce  that 
the  respondent  is  first  substitute,  without  first  pronouncing  that  the 
matter  of  her  libel  makes  her  so.  The  consideration  of  this  point 
has  hitherto  been  much  waved,  as  I  said  before.  Mr.  Erskine  con- 
tended at  the  bar,  that  we  must  take  the  judgment  as  it  stood,  and 
that  we  might  go  to  the  consideration  of  that  proposition,  whether 
she  be  first  substitute  or  not.  I,  however,  remember  a  rule  upon 
that  subject,  which  was  laid  down  by  these  eminent  characters,  Lord 
Hardwicke  and  Lord  Mansfield,  when  they  sat  in  this  House.  They 
would  not  pronounce  judgment  on  any  point  not  already  discussed 
in  the  Court  below ;  and  they  considered  the  province  of  a  Court  of 
appeal  to  be,  to  say  whether  the  judgment  was  right  or  wrong  upon 
what  had  passed  in  the  cause. 

'*  I  should  think  it  wrong  in  the  present  case,  for  a  Court  of  ap- 
peal to  enter  into  this  point,  especially  as  it  relates  to  the  law  of 
Scotland,  with  which  your  Lordships  are  not  so  intimately  acquaint- 
ed. I  should  think  it  the  safest  mode,  to  remit  the  matter  to  the 
Court  of  Session,  to  have  it  fairly  stated  and  discussed,  before  being 
drawn  to  a  determination  upon  it.'' 

Lord  Chancellor  Louohborouoh. — '^  The  noble  and  learned 
Lord  has  so  effectually  disentangled  this  cause  from  the  difficulty 
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m  which  it  was  inTolred,  that  nothing  remains  for  mei  hut  to  ex-        1797. 
press  my  acknowledgments  for  his  accuracy  in  resolying  my  douhts. 


^*  I  too  feel  the  impossibility  of  coming  to  any  decision  upon  this  dalbtmplb 
caoscj  as  we  cannot  follow  up  the  ratio  decidendi^  nor  find  upon  what  •' 

state  of  the  case  the  conclusion  assumed  as  true  was  drawn.  Both  '^''^*^®*'» 
parties  have  seemed  to  consider  this  question  as  a  simple  proposition ; 
but  the  opinions  of  the  judges,  for  or  against  either  party,  all  clearly 
eyince  that  this  is  not  a  simple  but  a  complicated  proposition.  On 
the  point  upoii  which  a  determination  has  taken  place,  one  part  of 
the  judges  contend  that  the  minority  of  no  substitute  heir  of  entail 
was  to  be  deducted ;  on  the  other  side  this  was  not  denied ;  but  the 
judges  took  a  distinction,  that  the  first  substitute  after  the  persons 
contraTening,  was  entitled  to  deduction  of  the  minority ;  and  they 
assumed  that  Mrs.  FuUerton  is  such  first  substitute.  It  is  obyioua 
howeTer,  that  she  is  not  in  that  order  under  the  entail. 

"  In  an  action  of  declarator,  it  is  not  in  general  necessary  to  enter 
further  into  the  title  of  the  pursuer  than  was  done  in  the  present 
case.  There,  if  it  be  contended  that  the  title  of  the  pursuer  is  bad 
because  a  possession  of  forty  years  has  run  against  it,  the  only  ques- 
tion will  be,  whether  or  not  such  possession  has  been  bad  ?  But  the 
case  is  different,  where  the  action  arises  between  privies  in  blood 
where  the  pursuer  sets  forth  the  entail,  and  certain  acts  of  the  other 
party,  which  are  stated  to  be  contrayentions  ;  and  the  conclusion  is 
thence  drawn,  that  she  is  heir  of  entail,  entitled  to  take  possession. 
In  the  present  cause,  that  point  is  no  where  determined ;  but,  accord- 
ing to  the  printed  opinions  of  the  judges,  there  is  not  one  who  does 
not  go  to  the  full  extent,  that  if  Mrs.  FuHerton  be  a  remote  sub- 
stitute, she  would  not  be  entitled  to  deduction  of  her  minority. 

"  In  order  to  ayoid  adjudication  upon  this  point,  and  to  give  the 
Court  room  to  consider  the  case  with  attention,  and,  as  I  agree  with 
the  statement  giyen  by  the  noble  and  learned  Lord,  I  therefore  move 
That  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland 
to  reyiew  the  interlocutors  appealed  from,  and  to  consider  how  hr 
the  yalidity  of  the  title  to  exclude  set  up  by  the  defendant  is  in  this 
case  inyolyed  with  the  title  set  up  by  the  pursuer  to  sustain  the  action 
of  reduction  and  declarator,  as  haying  become  the  nearest  substitute 
under  the  deed  of  entail  in  the  manner  alleged  on  her  behalf ;  and 
if  the  Court  shall  hold  these  questions  (o  be  in  this  case  inyolyed 
with  each  other,  that  they  do  pronounce  an  interlocutor  for  or  against 
that  title,  and  also  on  the  efifect  which  such  judgment  may  have  upon 
the  interlocutors  directed  to  be  reyiewed." 

Accordingly  it  was 

Ordered  and  adjudged  that  the  cause  be  remitted  back 
to  the  Conrt  of  Session  in  Scotland  to  review  the  in- 
terlocutors appealed  from,  and  to  consider  how  far  the 
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Ij97^  validity  of  the  title  to  exclude,  sot  np  by  the  defender, 

is  in  this  case  involved  with  the  title  set  up  by  the  pur- 

DALRTMPLB  BueF,  to  sustaiu  the  action  of  reduction  and  declarator, 

^'  as  havine  become  the  nearest  substitute  under  the  deed 

VCrLLKRTOir,  ® 

&c.  of  entail,  in  the  manner  alleged  on  her  behalf;  and  if 

the  Court  shall  hold  these  questions  to  be,  in  this  case, 
involved  with  each  other,  that  they  do  pronounce  an 
interlocutor  for  or  against  that  title,  and  also  on  the 
effects  which  such  judgment  may  have  upon  the  inter- 
locutors directed  to  be  reviewed. 

For  Appellant,  Henry  Erskine^  Geo,  Ferguson^   Thomas 

Thomson. 

For  Respondents,  Sir  John  Scott,  W.  Grant,  J.  Anstruiher, 

Wm.  Adam^  Wm.  Tait. 


APPENDIX. 


[The  Collection  of  Appeal  Cases  in  the  Advocate's  Library,  of  which  the 
Compiler  has  avuled  himself,  is  defective  in  some  parts,  and  hence 
omissions  will  occur,  which  can  onlj  be  supplied  from  other  Collec- 
tions. The  most  perfect  Collection  of  Appeals,  for  the  period  it  em- 
braces, is  one  in  the  possession  of  Lord  Murray,  which  bis  Lordship 
was  pleased  kindly  to  place  at  the  Compiler's  disposal.] 


OabribXi  Napier  of  Craig  Annet,  Sheriff-Depate    \d^^  n^^  . 

of  Stirling, f 

Georox  WFaxlast,  Drover,  Beqwndent. 

House  of  Lords,  14th  Apxil  1749. 

Waif  axd  Strat— Price  of  ak  Ox—Cox petexct  or  Actiok  refork 
THE  Court  of  Sessiok. — 

This  was  an  action  xaised  before  the  Court  of  Session  by  the  re-        1749. 
spondent,  for  the  sum  of  £8  Sterling,  as  the  price  of  an  ox  belong- 


ing to  him,  and  which  had  been  taken  possession  of  bj  the  appel-      napixr 

'FARLAIIB. 


lant  as  waif  and  sbay,  he  being,  as  alleged,  entitled  as  Sheriff-depute     ,     ^* 


4t 


of  the  oountj,  to  claim  all  such  property  so  found ;  and  the  respond- 
ents ox  haying  so  strayed,  was  put  into  the  Sheriff's  own  parks,  and, 
after  a  certain  time,  killed  and  used  for  his  own  family. 

The  respondent's  allegations  in  regard  to  the  ox  were.  That  haying 
brought  a  great  number  of  black  cattie  to  Falkirk  Txyst,  with  the 
Tiew,  if  not  sold,  of  taking  them  on  to  the  English  markets, 
'^  among  other  cattie  brought  to  the  market  of  Falkirk  in  1744, 
there  was  one  remarkable  grey  ox,  which  being  of  a  size  much 
larger  than  usual,  and  therefore  improper  to  be  mixed  with  the 
smaller  country  cattle,  the  respondent  resohed  to  leave  it  at  home, 
*'  and  to  turn  him  to  grass  in  his  parks  at  Kilsyth.  That  this  ani- 
««  mal  being  young,  of  high  spirits,  and  full  of  flesh,  took  a  &ncy  to 
separate  from  his  companions,  and,  terrified  by  the  noise  and  da- 
mour  which  generally  preyail  on  these  occasions,  where  such  num- 
'<  bers  of  cattie  are  crowded  together,  became  a  littie  unruly,  and 
'«  sallying  forth,  endeayoured  to  break  in  upon  the  next  drove ;  but 
<*  being  checked  by  his  keepers,  who  had  a  watchful  eye  over  him, 
"  was  immediately  brought  back  to  his  proper  station,  there  to  re- 
'*  mun  until  he  should  be  sent  back  to  the  parks  at  Kilsyth.   Mean- 
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1 741.         «  time  he,  and  his  other  serTants  went  oyer  to  England  with  the  i«- 
—    "  mainder  of  his  cattle."     The  man  who  was  left  in  charge  to  take 


NAPIER  home  the  ox  to  the  Kilsyth  parks  had  driren  it  part  on  the  way 
H'FABLANB.  ^<>™^9  ^^^  ^^^  obUged  to  gifo  it  to  a  neighbouring  farmer  of  the  re- 
spondent, to  be  delirered  by  him  to  the  keeper  of  the  Kilsyth  parks, 
which  he  undertook  to  do.  **  It  thus  happened  that  the  ox,  a 
**  stranger  to  these  grounds,  and  unacquainted  with  his  new  compa- 
**  nions^  strayed  in  upon  a  neighbouring  farm,  the  property  of  the 
"  appellant,  whereupon  the  appellant,  as  claiming  right  to  waif  and 

strayed  goods,  by  virtue  of  his  temporary  grant  of  the  SherifiEship 

of  the  said  county,  took  the  ox  into  his  own  custody,  and  put  him 
*^  to  grass  in  his  own  parks,  intending,  as  it  afterwards  appeared,  to 
"  make  use  of  him  for  winter  prorision  for  his  family.'' 

To  this  action  the  appellant  pleaded  two  special  defences :  1st. 
That  the  cause  was  not  competent  in  the  Court  of  Session,  by  the 
showing  of  the  libel  itself,  which  charges  the  ox  '*  or  stott"  libelled  to 
be  worth  £8,  which,  though  treble  its  true  yalue^  was  still  lets  than 
200  merks  Scots  (the  lowest  sum  that  by  law  can.  be  brought  iii  the 
first  instance  in  that  Court);  2dly.  That  the  defender  conducted  him- 
self agreeably  to  the  law  and  the  duty  of  his  office  as  Sheriff-depute 
in  respect  of  the  stotf  libelled. 

The  respondent  further  alleged  and  proved,  that  be  bad  claimed 
delivery  of  the  ox  by  written  letter,  and  also  by  a  message  sent 
through  his  servant,  before  it  was  made  use  of  by  the  appellant. 

The  Lord  Ordinary  repelled  the  dilatory  defence  to  the  competen- 
cy of  the  action  brought  before  him,  and  allowed  a  proof  to  the  re- 
spondent of  his  libel,  and  the  property  of  the  stott,  and  all  facts  and 
circumstances  in  relation  thereto  ;  and  allowed  the  appellant  to  prove, 
on  bis  part,  the  several  intimations  made  by  him  as  to  the  stott 
at  the  church  doors  in  the  neighbourhood,  and  at  the  market  cross 
of  Stirling,  *'  and  of  the  appreciation  of  the  said  stott,  and  the  extent 
*'  of  said  appreciation." 

After  the  proof  was  closed,  and  various  interlocutors  were  pro- 

Nov.  3,  ]748.nounced,  the  Court  finally  pronounced  this  interlocutor  :  '*  Find  the 

"  defender  (appellant)  liable  in  three  guineas,  as  the  value  of  the 

**  stott  (ox)  in  question,  and  in  the  expense  of  the  process,  and  or- 

i*  dain  the  pursuer  to  give  in  an  account  of  the  same  against  next 

Dec.  1,  1748. "  day."    Thereafter,  and  upon  considering  the  account  given  in,  the 

Court  modified  the  expenses  to  £15  Sterling,  and  decerned  therefor, 

Dec.  9, 1748.  and  for  the  value  of  the  stott,  &c.     And,  upon  reclaiming  petition, 

the  Court  adhered. 

Against  these  several  interlocutors  the  present  appeal  was  broogbt 
to  the  House  of  Lords. 

Pleaded  for  the  AppeUarU, — 1.  That  the  cause  was  not  competent 
in  the  Court  of  Session.  2.  That  the  appellant,  by  his  conduct,  has 
done  nothing  illegal  or  injurious  to  the  respondent,  or  deserving  of 
any  censure  or  penalty.    3.  The  respondent's  behaviour  has  been 
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highly  uDJustifiable,  rexatious.  and  oppressiye,  by  neglecting  to  bring        lygy^ 

proof  of  the  property  when  he  ought  to  have  brought  it  at  first,  and  _ 

by  wilfully  disdaining  to  apply  to  the  Sheriff  for  that  end,  as  others  rosebbbbt 
in  the  like  cases  hare  done,  in  order  to  recover  their  strayed  cattle,  ^* 

en  EDITOR  8  OF 

and  also  from  his  insisting  upon  prosecuting,  after  the  appellant  of-        j^^j^^ 
fered  to  make  satisfaction  for  the  value,  if  the  stott  really  belonged     primrose. 
to  him. 

Pleaded  hy  the  Bespondent. — ^The  respondent  did  enter  his  claim 
to  the  property  of  the  ox  in  due  time,  which  he  notified  to  the  ap- 
pellant, prftying  redelivery,  and  offering  payment  of  whatever  sum 
might  be  demanded  in  name  of  grass  mail  and  other  expenses ;  and 
the  evidence  then  given  that  the  ox  belonged  to  him  was  such  as 
ought  to  have  satisfied  the  appellant. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  afi&rmed. 

For  the  Appellant,  W.  Orantf  W.  Murray. 

For  the  Bespondent,  Alex.  Lockharty  A*  Forrester. 

Note. — Tlus  case,  from  the  peculiar  nature  of  the  dispute,  and  the  tri- 
vial sum  involved,  produced  a  good  deal  of  noise  in  Westminster  Hall. 
It  is  mentioned  in  Blackstone's  Commentaries,  8vo.  Edit.  vol.  iii*  p.  893. 


(Mor.  14,019,  et  Lord  Monboddo's  Remarks,  5  Brown's  Sup.  926,  ef 

Bell*s  Com.  p.  659.) 

The  Earl  of  Boseberry,  .  .  .        Appellant ; 

The  Creditors  op  Hugh  Lord  Viscount  Primrose,  1  p^      .f^^f. 
Deceased,  .  .  •  .  •      J 

House  of  Lords,  3d  April,  1767- 

Entail — Registkatiok — Act    1685 — Passive    REPBzsEKTATioy. 

(1.)  An  entail  was  made,  and  charter  and  infeftment  passed  thereon  some 
years  before  the  Act  1685,  rcf^rarding  the  recording  of  entails,  Held,  that  in 
order  to  protect  against  creditors,  such  an  entail  must  be  recorded.  (2.) 
An  heir  succeeding,  not  by  an  universal  title,  but  as  heir  under  a  pai*ticular 
destination,  and  not  htBrr.9  alioquin  auceetturut,  found  onlj^  liable  to  Iho  en- 
tent  of  the  yalue  to  which  he  succeeded. 

Sir  Archibald  Primrose,  Bart.,  executed  a  strict  entail  of  his 
estate  of  Carrington,  or  Primrose,  in  1680,  in  favour  of  his  eldest 
son.  Sir  William  Primrose,  and  the  heirs  male  of  his  hody,  with  se- 
veral remainders  over.  Charter  under  the  great  seal  passed  on  this  1681. 
entail,  of  this  date,  and  the  infeftment  taken  thereupon  was  recorded 
in  the  proper  register.  Apr.  29, 1682. 

The  prohibitory,  irritant  and  resolutive  clauses  of  the  entail,  which 
were  directed  against  selling,  alienating,  wadsetting,  and  the  con- 
traction of  debts,  were  repeated  in  the  charter  and  infeftment,  and 
also  in  all  the  subsequent  investitures  of  the  estate. 
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1767.  In  1685,  four  jeara  after  execatbg  this  entail,  the  act  re* 

gardiDg  the  registration  of  entails  was  passed ;  and  it  was  alleged  by 


RosEBKRRT    ^|^^  appellant,  that  it  was  understood,  at  the  time  the  act  was  passed. 


V, 


CBBDITOR8  OF  ^^^^  ^^  ^^  ^^J  applicable  to  entails  executed  subsequent  to  its 
LORD  date* 
PR1MR08R.  jjj  iQQQ^  an  act  was  passed  "  for  the  security  of  the  creditors, 
rassals,  and  heirs  of  entail,  of  persons  forfeited,"  bj  which  it  is  pro- 
Tided  that  the  heirs  of  entail  shall  not  be  prejudiced  bj  the  forfei- 
tures of  their  predecessors,  ''  provided  the  right  of  tailzie  be  r^;is* 
*'  trate,  and  conform  to  the  act  of  Parliament  in  the  year  1685/' 

In  consequence  of  this  act,  some  of  the  old  entails  made  before 
the  year  1685,  were  produced  to  the  Lords  of  Session,  and  recorded 
in  terms  of  the  act  1685. 

The  male  line  of  Sir  William  Primrose  haying  failed  by  the  death 

1741.        of  Hugh  Lord  Viscount  Primrose,  in  May  1741,  without  issue,  the 

succession  to  the  entailed  estate  opened  to  the  next  remainder  man, 

James  Earl  of  Boseberry,  who  was  serred,  retoured,  and  infeft,  as 

heir  of  tailzie  to  the  Viscount,  and  his  infeftment  duly  recorded. 

The  Viscount  Primrose  died  much  in  debt,  his  unentailed  estate 
and  his  personal  property  being  inadequate  to  pay  the  claims  of  his 
creditors. 

After  the  entailed  estate  had  been  possessed  by  the  appellant  and 
his  predecessors  for  22  years,  the  creditors  of  Lord  Viscount  Prim- 
rose raised  an  action  against  the  appellant,  as  heir  of  provision  in  the 
Primrose  estate,  for  the  payment  of  the  balance  still  due  to  them. 
This  they  did,  upon  the  ground  that  the  entail  was  iuTalid  against 
creditors,  in  consequence  of  its  not  being  recorded,  contending  that 
the  act  1685  applied  to  entails  made  before,  as  well  as  subsequent 
to,  the  date  thereof. 

The  answer  made  was,  that  the  act  only  applied  to  entails  made 
subsequent  to  its  date.  But  here  the  entail  was  completed  by  charter 
and  infeftment  before  the  statute  ordering  the  registration  of  entaib 
was  passed. 
June 25, 1765.  ^^®  Lords  pronounced  this  interlocutor:  ^  Find,  that  the  tailzie 
''  of  the  estate  of  Primrose,  founded  on  by  the  defender,  though 
"  bearing  date,  and  completed  by  infeftment,  prior  to  the  act  con* 
'*  ceming  tailzies  in  the  year  1685 ;  yet,  not  having  been  recorded 
in  the  register  of  tailzies,  in  terms  of  that  statute,  is  not  effectual 
against  creditors,  and  therefore  the  Lords  repel  the  defence  founded 
*'  on  the  said  tailzie,  and  remit  to  the  Lord  Ordinary  to  proceed 
accordingly.''  On  further  petition,  in  which,  besides  aigoing  the 
point  of  registration,  the  appellant  contended,  that  as  he  took  the 
estate  of  Primrose  in  the  character  of  heir  of  prorision  to  the  Vis- 
count, and  not  by  a  unirersal  title,  he  could  only  be  liable  to  the 
creditors  in  valorem  of  that  succession.  The  Court  adhered  as  to 
July  9|  1765.  the  registration  of  the  entail ;  and  as  to  the  second  point,  remitted 
to  the  Ordinary.    The  Lord  Ordinary  thereafter  ordained  the  credi- 
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tors  to  gire  in  an  account  and  state  of  their  debts,  and  the  defender        1767* 
to  give  in  objections.     This  being  done,  the  Lord  Ordinary  **  Found 


the  appellant  liable  for  the  debts  as  contained  in  the  said  state,    bospbkbbt 
"  amounting,  at  the  term  of  Martinmas  1765,  to  the  sum  of  £3892.  ^^^^^!^'q^^  ^^ 

"  78.  OMr  LORD 

But  on  representation,  in  which  much  discussion  took  place  as  to    primrosb. 
the  debts  of  the  creditors  and  the  Earl's  liabUity  therefor,  the  Court,  j^^'^^^'  ]j^l 
on  the  report  of  Lord  Baljarg,  found,  that  the  **'  Earl  of  Roseberrj  is  j^iy  iq  ijee! 
*'  liable  for  the  debts  of  the  deceased  Hugh  Viscount  Primrose  to 
^^  the  extent  only  of  the  ralue  of  the  estate  of  Carrington  and  rents 
'*  thereof.     But  as  to  the  quantum  of  the  said  rents  for  which  he  is 
'*  liable,  remit  to  the  Ordinary."  The  Court  further  repelled,  by  the 
same  interlocutor,  sereral  objections  stated  by  the  appellant  to  the 
accounts,  particularly  to  the  promissory  note  due  to  Baird,  and  an 
English  bond  due  to  Mrs.  Erskine,  on  the  ground  of  prescription. 

Against  these  interlocutors,  in  so  far  as  unfarourable  to  the  appel- 
lant, the  present  appeal  was  brought. 

Pleaded  for  the  Appellant, T-The  law  of  Scotland,  with  respect  to 
the  efficacy  of  entails,  before  the  act  of  Parliament  1685,  is  fixed  and 
clear ;  it  was  settled  by  the  judgment  in  the  case  of  the  creditors  of  the 
Earl  of  Annandale,  and  by  an  uniyersal  acquiescence  therewith  for 
upwards  of  23  years.  And  as  the  entail  in  question  was  made  and 
completed  by  charter  and  infeftment  several  years  before  1685,  it 
must,  in  common  law,  have  been  effectual,  and  barred  the  respond- 
ents, were  it  not  for  the  act  1685.  But  as  that  statute  bears  no  re- 
trospect on  the  face  of  it,  the  words  and  the  evident  meaning  as  to 
registration,  are  clearly  confined  to  future  entails^  or  entails  made 
after  its  date.  The  legislature  clearly  understood  it  so,  for  no  ante- 
rior entails  were  recorded  in  consequence  of  the  act.  The  Courts  of  jus- 
tice likewise  followed  the  same  construction,  for  in  erery  question,  in 
regard  to  entails  so  made,  the  entail  was  sustained  as  effectuaL  Eren 
the  respondents  were  of  the  same  opinion  in  1741*  when  their 
debtor  died,  and  they  continued  of  this  opinion  for  22  years  there- 
aher,  A  contrary  construction  would  undo  erery  old  entail ;  for  if 
registration  be  necessary,  as  the  law  does  not  enforce  the  recording 
of  old  entails,  it  would  rest  entirely  with  the  heir  of  provision  whe* 
ther  any  of  these  entails  should  be  effectual— a  state  of  things  which 
the  law  never  intended. 

Pleaded  far  the  Respondents. — By  the  express  words  of  the  sta- 
tute 1685,  no  tailzies  are  to  be  effectual  against  purchasers  and  cre« 
ditors,  but  such  only  as  have  the  prohibitive,  irritant,  and  resolutive 
clauses  inserted  in  the  original  and  progressive  title  deeds,  and  where 
the  tailaie  itself  is  produced  judicially  to  the  Lords  of  Session,  and 
by  them  allowed  of  and  recorded  in  the  register  of  tailzies  ;  and, 
therefore,  as  this  tailzie  of  the  estate  of  Primrose  was  not  produced 
judicially  to  the  Lords  of  Session,  nor  by  them  allowed  nor  recorded 
in  the  register  of  tailzies,  it  cannot  affect  creditors  contracting  with 
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1770.        the  heir  in  possession.    Besides,  the  act  1690,  enacting  that  no  heir 

of  entail  shall  be  prejudged  by  the  forfeiture  of  his  predecessor, 

RosKBEBRT    providcd  the  entail  be  registered  conform  to  the  act  1685,  mani* 
I*    »      festly  supposes  that  all  entails  containing  prohibitire,  irritant,  and 
resolutive  clauses,  ought  to  be  recorded. 

For  the  Appellant,  C.  York,  Al.  Wedderhurn. 

For  the  Respondents,  Jos.  Montgomery,  Thos,  LockharU 

Note— The  2nd  point  was  not  appealed,  as  is  supposed  by  Professor 
Bell,  (Com.  vol.  i.  p.  659,  n.  1.) 


V 
FOULIS 


Thr  Earl  op  Rosebbrrt, Appellant  ; 

WM.FonLis,  Esq.  and  OTHBRa,  the  Heirs- Substi.^ 

tutes  and  Creditors  of  the  Entailed  Estate  of  >      Bespomdenti. 

Primrose, ) 

House  of  Lords,  4th  May  1770. 

Entail — Prohibition  aoaiitst  Cont r act iko  Debts.-— An  entwl  was 

executed  of  an  estate,  with  prohibitory,  irritant,  and  resgluUve  clauses,  di- 
rected against  the  contraction  of  debt,  or  burdening  the  estate,  or  sell- 
ing or  alienating  the  same.  A  subsequent  heir  of  entaul  having  con- 
tracted debt,  a  succeeding  heir  of  entail  applied  to  the  Court  for  liberty  to 
sell  part  of  the  estate  for  payment  thereof:  Held,  that  by  the  conceptioQ 
of  the  entail,  the  pursuer  could  not  sell  for  the  payment  of  debts.  Affirmed 
in  the  House  of  Lords,  on  the  special  ground,  tliat  the  debts  were  oootract- 
ed  since  the  death  of  the  entailer,  contrary  to  his  intention. 

The  estate  of  Carrington  originally  belonged  to  ^r  Archibald 
Primrose,  and  afterwards  to  his  grandson,  Hugh  Lord  Tiscoiiiit 
Primrose.  It  stood  deyised  by  strict  entail,  executed  by  the  sud 
Archibald  to  his  eldest  son  William,  and  the  heirs  male  of  his  body, 
remainder  to  his  youngest  son  Archibald^  and  the  heirs  male  of  hia 
body,  with  sereral  remainders  orer.  It  contained  prohibitire,  irri- 
tant, and  resolutiye  clauses  against  altering  the  order  of  succession, 
aliening  the  estate  in  whole  or  in  part,  charging  it  with  debts,  or 
doing  any  fact  or  deed  by  which  the  same  might  be  apprised  or 
adjudged.  The  entail  itself  was  lost,  but  charter  under  the  great 
seal,  9th  December  1681,  passed  thereupon  in  &Tour  of  the  son, 
which,  with  the  instrument  of  sasine,  were  extant ;  but  the  entail 
was  nerer  recorded  in  the  register  of  t^lzies. 

In  1741,  the  male  line  of  Sir  William  Primrose  baring  fiiiled,  by 
the  death  of  Hugh  Lord  Viscount  Primrose  without  issue,  James 
Earl  of  Roseberry,  the  appellant's  father,  eldest  son  of  Archibald 
Primrose,  the  second  son  of  the  maker  of  the  entail,  was  serred 
beir  of  tailzie  to  his  cousin.  Lord  Primrose,  and  was  infeft  in  Car- 
rington in  1742. 

The  question  was,  Whether  this  entail  of  the  Carrington  estate 


APPENDIX.  633 

was  good  against  the  debts  of  the  creditors  of  his  father  and  of  Lord        177 1  • 

Primrose.  The  appellant  having  brought  an  action  (ranking  and  sale) 

for  the  sale  of  part  of  the  estate  for  the  purpose  of  paying  off  these     micol&on 
debts,  and  prajing  the  Court  to  '<  authorise  a  sale  of  as  much  of  the     ^icoiisON. 
"  said  lands  and  estate  as  will  pay  the  said  debts,  and  to  find  and  de- 
**  clare  that  by  such  sale  the  appellant  shall  not  incur  any  irritancy  of 
'<  the  entail.'*    The  respondent  contended  that  the  entail  gave  no 
power  to  sell  part  of  the  estate  for  the  said  debts. 

The  Court,  after  full  memorials,  *^  founds  and  hereby  find.  That  i^jjiFf  6  1770. 
''  by  the  conception  of  the  entail  of  the  estate  of  Primrose  (Carring- 
''  ton)  neither  the  pursuer  (appellant)  nor  any  of  the  heirs  of  entail, 
"  are  empowered  to  sell  any  part  of  the  estate  for  payment  of  the 
*''  debts,  and  therefore  refuse  to  interfere  or  authorise  any  sale  for 
"  that  purpose." 

Against  this  interlocutor  the  present  appeal  was  brought  to  the 
House  of  Lords. 

After  counsel  were  heard,  it  was 

Ordered  and  adjudged  that  the  interlocutor  be  affirmed,  because 
the  debts  in  this  case  hare  arisen  since  the  death  of  the  maker 
of  the  entail,  contrary  to  his  intention,  and  from  a  cause  which 
he  could  not  foresee ;  without  prejudice  to  the  question,  if  the 
debts  had  been  contracted  by  the  maker  of  the  entail,  or  any  of 
his  predecessors. 

For  the  Appellant,  Jos.  Montgomery. 

Em  parte. 


Mrs.  Haboaret  Houston  Stewart  Nicolsok,  Appellant; 

Houston  Stewart  Nicolsok,  Esq.,  Meipondent. 

.     House  of  Lords,  18th  Feb.  1771 . 

DiTORCE^PaooF— Admissibility  of  Particeps  Ceihiitis^Also  of 
A  Slate. — In  the  course  of  a  proof,  in  an  action  of  diyorce  against  the  wife, 
the  party  with  whom  she  had  adultery  was  adduced  as  a  witness  against  her: 
Held  him  admissible  as  a  witness.  This  judgment  affirmed  in  the  House  of 
Lords.  It  was  also  oljected  to  a  slaye,  that  he  was  incapable  of  bearing 
testimony,  he  not  being  a  Christian,  or  able  to  take  the  usual  oath.  The  Court 
of  Session  ordered  him  to  be  examined  as  to  his  belief  or  creed.  This  affirm- 
ed on  appeaL 

This  was  an  action  of  dirorce  brought  by  the  respondent  against 
his  wife,  on  the  ground  of  adultery,  committed  by  her  with  William 
Graham,  a  seryant  man  to  Sir  William  Maxwell  of  Springkell,  while 
on  a  Tisit  at  Springkell. 

A  proof  bemg  allowed  by  the  Commissaries,  in  the  course  thereof 
the  appellant  stated  certain  objections  to  the  witnesses  offered  as  in- 
competent in  law. 
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177 1 .  In  the  first  place,  she  objected  to  William  Graham  as  a  witnesa,  on 

the  ground  that  he  was  a  particeps  cximinisy  the  alleged  adalteretv 


KICOL0OW     and  therefore  a  party  who  could  not  be  examined  to  pove  the  adul- 

HicoMoif.    *®'y-     ^°^-  ^^^  "®*'  objected  to  Lady  Maiwcll  and  Sir  William 
Maxwell  adduced  against  her  as  witnesses,  on  the  groand  of  rela* 
tionship  to  the  pursuer  who  adduced  them,  Lady  Maxwell  being  his 
sister.    3d.  She  next  objected  to  the  admissibility  of  a  negro  named 
Latchemo,  in  the  service  of  the  respondent's  sister  Lady  Maxwell ; 
on  the  ground  that  a  slare  was  inadmissible,  as  not  being  a  Christian, 
and  therefore  incapable  of  feeling  and  understanding  the  proper 
sanctions  of  an  oath.    4th.  She  next  objected  to  the  admissibility 
of  John  Busbici  on  the  ground  of  his  hanng  acted  as  agent  in  the 
cause,  and  therefore  objectionable  on  the  ground  of  agency. 
July  4,  1776.     The  Commissioners  pronounced  this  interlocutor : — *'  HaTing  con- 
**  sidered  the  depositions  of  the  witnesses  already  adduced,  with  the 
**  objections  stated  to  those  offered,  allow  Sir  William  Maxwell  to  be 
**'  examined  cum  nota;  as  also  allow  Lady  Maxwell  to  be  adduced, 
^'  resenring  to  the  defender  to  put  such  interrogations  to  her  im  tm- 
**  iialibta  as  may  further  tend  to  support  the  objections  to  her  testi* 
*'  mony.    And  resenring  to  the  Commissaries  to  judge  of  the  import 
"  of  the  witnesses  answers  to  these  interrogatories,  and  likewise  to 
**  judge  what  credit  is  due  to  her  testimony,  in  case  she  shall  be  ad- 
"  mitted :  Find  the  objections  stated  against  the  eridence  of  the  said 
"  William  Graham  not  competent  at  the  defender's  instance  ;  and 
**  therefore  repel  the  said  objections,  and  allow  the  witness  to  be 
'*  adduced ;  reserring  to  him,  in  case  he  thinks  fit,  to  object  to  hia 
*'  own  examination,  or  to  the  interrogatories  to  be  put  to  him,  and  to 
*^  the  Court  to  judge  of  the  import  of  his  objections,  if  any  such  are 
*^  offered,  as  accords :  As  to  Latchemo  the  negro,  before  answer,  ap* 
*'  point  him  to  appear  in  Court,  in  order  to  be  examined  upon  the  ar- 
ticles of  his  faith :  And  find.  That  the  said  John  Busbie  cannot  be 
examined  as  a  witness  upon  any  facts  that  have  come  to  his  know- 
ledge since  the  time  that  he  was  employed  as  an  agent  in  this 
"  cause ;  and  so  far  sustain  the  objections  stated  against  him." 
In  an  advocation,  the  Lord  Ordinary,  after  advising  with  the 
Tec.  6,  1776.  Lords,  pronounced  this  interlocutor :  *'*  Refuses  the  bill  with  respect 
'*  to  William  Graham,  and  Latchemo  the  negro,  being  examined  aa 
*'  witnesses  in  this  cause,  and  in  so  fi&r  remits  the  cause  to  the  Com- 
'^  missaries  simpliciter ;  and  farther  remits  the  cause  to  the  Com- 
missaries with  this  instruction,  that  they  first  determine  the  ques- 
tion with  respect  to  their  allowing  Lady  Maxwell  to  be  examined 
*^  as  a  witness  in  this  cause,  and  then,  before  determining  the  questioot 
*'  Whether  Sir  Wm.  Maxwell  is  to  be  examined  ?  that  they  ordain 
'*  the  pursuer  to  give  in  a  special  condescendence  of  the  questions 
*<  in  which  he  proposes  to  interrogate  the  said  Sir  William  MaxwelL" 
The  appellant  brought  the  present  appeal  against  the  interiocnton 
of  the  Commissaries  and  of  the  Court  of  Session^  in  so  far  as  thej 
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permit  the  examination  of  William  Graliam  and  Latchemo  the  negro        1771. 
slaye.  


Pleaded  for  the  Appellant.— As  to  the  admissibility  of  William     »^^^^»os 
Graham,  the  particeps  criminis,  with  whom  the  adultery  is  said  to  have     hicolsow. 
been  committed.     1  st.  By  the  ciril  law,  which,  when  not  opposed  by 
statute  or  feudal  law^  takes  place  unirersally  in  Scotland,  the  person  ac- 
cused as  adulterer  could  not  be  examined  to  prove  the  adultery,  nei- 
ther could  a  person  convicted  of  adultery  be  a  witness  at  all ;  and  the  Vide  Pan:  De 
same  is  the  law  of  Scotland,  in  conformity  with  the  civil  law.  There  Ri*»^-  Nupt. 
are  various  decisions  in  Scotland  upon  these  principles,  and  the  fol-  Jj*'      \    »t.*' 
lowing  very  late  one,  in  the  case  of  Carruthers  against  his  wife,  when  tib.  Par.  4. 
the  Court  of  Session  added  this  instruction  to  the  order  allowing  a  Stat.  Wm.  the 
proof,  viz.  "  That  he,  Bell,  (the  person  with  whom  the  wife  was  c*^*' (Je^^ee 
«'  charged  to  have  committed  adultery,)  be  not  admitted  a  witness  Mackenzie, 
*^  either  for  or  against  the  defender,  as  to  the  facts  charged  against  tit.  Witness 
*^  him  by  the  other  witnesses."     The  present  case  falls  under  both 
these  rules  ;  for,    1.  The  pursuer  accuses  Graham  as  the  adulterer  ; 
and,  2.  The  purport  of  asking  his  oath,  is  to  make  him  confess  it, 
"which  is  equivalent  to  a  conviction.       2.  The  appellant  has  reason 
to  believe  that  some  precedents,  alleged  to  have  been  brought  from 
the  ecclesiastical  courts  in  England,  greatly  influenced  the  Court  of 
Session  in  making  the  last  judgment  complained  of.     The  appellant 
is  a  stranger  to  these  cases,  as  well  as  the  grounds  on  which  they 
proceeded.    She  apprehends  the  circumstances  attending  them  must 
have  been  totally  different  from  those  attending  the  present  case. 
But  whether  they  were  or  not,  these  ought  not  to  have  had  any  more 
effect  here  than  as  exhibiting  the  course  of  practice  in  any  other 
foreign  jurisdiction ;    and  it  is  humbly  submitted  that  it  is  the  law 
of  Scotland  which  must  govern  the  case.     By  the  law  of  Scotland, 
the  evidence  of  ultroneous  witnesses  (that  is,  persons  offering  them- 
selves as  such,)  cannot  be  received;  and  the  Court  here  has  departed 
from  the  Scotch  practice,  by  authorising  the  examination  of  Graham, 
and  in  the  same  breath  allowing  him  to  object  to  such  examination, 
thereby  giving  him  an  option  of  being  or  not  being  examined,  which, 
in  case  the  former  should  be  his  choice,  must  fix  the  character  of  ul- 
troneous witness  on  him.     Further,  he  was  objectionable  on  an- 
other ground.     It  has  been  seen  that  he  was  servant  to  Sir  William 
and  Lady  Maxwell,  and  it  has  all  but  been  proved,  that  this  action 
was  first  instigated  by  Lady  Maxwell,  and  carried  on  by  the  direc- 
tion of  Sir  William.     Graham  is  the  son  of  one  of  Sir  William's 
tenants,  was  brought  up  in  his  family,  and  rose  gradually  to  the  sta* 
tion  of  upper  servant,  and  was  a  favourite  with  Sir  William  and  his 
Ziady,  from  all  which  he  is  under  such  influence  as  disqualifies  him. 
3.   As  to  the  admissibility  of  Latchemo,  Sir  William's  negro  slave, 
the  appellant  humbly  apprehends,  that  till  Sir  William  himself  is  ad- 
mitted as  a  witness  in  this  cause,  his  slave  ought  not  nor  can  be 
receiYed,  and  that  no  slave,  by  the  law  of  Scotland,  can  be  received 
as  a  witness. 

VOL.  III.  2   u 
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1771.  Pleaded  for  the  Itespandent. — ^There  are  two  points  to  be  det«:. 

mined  here  ;  first,  Whether  William  Graham,  the  person  accnsed  of 
the  adultery  with  the  appellant,  is  an  admissible  witness  against  her, 
NIC0I.80N.    <^^>  ^'  Whether  the  negro  slave  shall  be  admitted  ? 

There  is  nothing  in  the  law  of  Scotland  which  puts  a  negative  upon 
the  evidence  of  the  particeps  criraiuis.  On  the  contrarj,  from  the 
authorities,  both  in  the  civil  and  Scotch  law  above  quoted,  it  is  clear 
that  such  evidence  is  not  only  admissible,  but  requisite  and  necessa- 
ry, in  proving  adultery  and  all  other  crimes.  These  authorities  are 
corroborated  and  strengthened  by  the  uniform  practice  not  only  of 
the  spiritual  court  in  Scotland,  where  the  adulterer  has  generally 
been  permitted  to  give  evidence,  but  also  by  the  practice  of  the  dvil 
or  criminal  courts,  where,  in  trials  for  murder,  robbery,  forgery,  and 
other  crimes,  the  socii  have  always  been  admitted  as  witnesses.  This 
rule  is  not  peculiar  to  the  spiritual  court  of  Scotland,  but  is  also 
the  rule  in  the  spiritual  courts  in  England,  where  the  paramour  is 
admitted  as  a  competent  witness.  The  objections  therefore.  Quod 
nemo  tenetur  jurare  in  turpitudinem  suam^  and  that  the  witness,  by 
swearing  to  the  fact,  renders  himself  infamous  and  intestible,  are  both 
of  them  admissions  of  the  matter  the  respondent  has  undertaken  to 
prove,  and  might  perhaps  supersede  the  necessity  of  his  calling  any 
witnesses.  The  objection,  if  good  at  all,  ispersonal  to  the  witness  alone, 
and  not  competent  to  the  appellant.  As  to  the  case  of  Carruthers 
founded  on.  Bell  was  adduced  for  the  defender  and  not  for  the  pur- 
suer of  the  divorce,  and  so  does  not  apply  to  this  case.  And  as  to 
the  objection  from  the  influence  which  Lady  and  Sir  William  Max- 
well (who  are  alleged  to  have  instigated  the  action)  have  over  the 
witness,  both  the  one  and  the  other  are  groundless.  But  where,  as 
in  this  case,  the  judges  have  reserved  to  themselves  to  judge  what 
degree  of  credibility  shall  be  given  to  his  evidence,  all  these  objectioos 
become  frivolous.  2.  All  that  the  Court  has  determined  re^>ecting 
Latchemo  the  negro,  is,  That  he  is  to  be  examined  on  the  article  of 
his  faith ;  which  is  a  proceeding  so  unexceptionable  that  it  is  amas- 
ing  it  should  have  been  complained  of  in  this  appeal.  If,  from  the 
examination,  the  Court  shall  judge  it  improper  to  take  his  evidence 
in  the  cause,  he  will  be  rejected.  If  otherwise,  his  being  in  a  state 
of  slavery  to  Sir  Wm.  Maxwell,  can  afford  no  legal  objectioa  to  his 
admissibility,  when  he  is  to  give  evidence  under  the  protection  of  the 
law. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellant,  AL  Wedderburriy  J.  Dunning,  J  Dcdrymple^ 
For  Respondent,  Jas.  Montgomery^  Thot.  Lockhart, 
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1772. 
[Mor.  6539.] 


WXLLOCK^  &C. 

Robert  Willook  of  Cornhill,  London,  BookjBeller  0  o. 

and  Patrick  and  Jomi  Straton  of  Montrose,?-  AppdUmU;       ouchtbbloht. 

Merchants, ) 

Jomr  OuoHTERLONT  of  Montrose,  Esq.,  .  BespondenU 


Ei  e  contrti. 

House  of  Lords,  30th  March  1772. 

Abbbabs  op  Ibtbrbbt — Adjudicatioiib — ^Hbbitablb  Bond — Hbbitablb 
OB  Motbablb.— ^1.)  An  heritable  bond'wu  granted  for  a  large  amount — 
after  which  decret  of  adjudication  was  obtained  thereon,  for  principal 
and  arrears  of  interest.  Fart  (£5500)  of  the  principal  sum  contained 
in  the  heritable  bond,  was  conveyed,  without  any  mention  of  the  adjudi- 
cation, to  Alexander  Ouchterlony,  and  by  him  to  his  brother  George  in  life- 
rent, and  to  his  nephew  John  in  fee.  The  latter's  heir,  on  the  death,  first  of 
Alexander  and  then  of  George,  claimed  not  only  the  fee  of  £5500,  but  also 
the  arrears  of  interest  due  thereon,  amounting  to  £4296.  Held  that  the  ar- 
rears were  heritable,  and  went  to  the  heir  and  not  to  the  executors  of  the 
will  of  George:  Reversed  on  appeal,  and  the  executors  by  the  will  entitled 
to  the  arrears.  (2d.)  The  other  part  of  the  heritable  debt  (£4517.  Ida.),  and 
eertain  annuity  bonds,  were  conveyed  by  George  to  his  trustees  by  a  trust 
deed,  reserving  power  to  alter ;  and  a  will  made  in  virtue  of  this  reserved 
power.  Held  that  these  were  sufficiently  conveyed  so  as  to  go  to  his  executors, 
and  beyond  the  claim  of  his  heir  at  law. 

John  Onchterlonj,  merchant  in  Montrose,  and  Alexander  and 
Gkorge  Onchterlonj,  merchants  in  London,  were  brothers  gennan ; 
and  thej  had  one  sister^  who  was  the  mother  of  the  appellant,  Ro- 
bert Willock.  Neither  Alexander  nor  George  left  any  issue  ;  but 
John,  the  eldest  brother,  left  issue,  Robert  his  eldest  son,  and  John 
his  second;  and  also  two  daughters,  Margaret,  who  is  the  wife  of 
Patrick  Straton,  and  Margery^  unmarried.  Robert  died,  learing 
five  children,  three  sons  and  two  daughters,  whereof  John  Ouchter- 
lonj,  the  respondent,  is  the  eldest  son.  John,  the  jounger  brother 
of  Robert,  died  without  issue. 

Thus  the  respondent  John  Oochterlonj  became  heir  at  law  not 
onlj  of  his  father  and  grandfather,  but  also  of  Alexander  and  George 
Onchterlonj  his  grand-uncles,  and  of  John  his  uncle.  Under  this 
character  he  was  claiming  almost  the  whole  residue  of  his  grandfa- 
ther George's  estate.  And  the  present  question  occurred  between 
him  and  the  appellants,  who  are  the  trustees  and  executors  of  the 
grand^uncle,  who  held  the  estate  for  the  purpose  of  distribution  a- 
mong  a  number  of  nephews  and  nieces. 

The  Duke  of  Norfolk  and  partners,  lessees  under  Sir  Alex.  Mur- 
ray, of  his  mines  in  the  county  of  Argyle,  granted  a  sublease  of  those 
mines  to  the  York  Buildings  Co.  for  the  term  of  twenty-five  years, 
at  a  tack  duty  of  £3600.  For  better  security  of  the  regular  payment 
of  the  rent,  the  Duke  and  his  partners  were  infeft  in  the  York  Build- 
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1772.        ings  Co.  estates  in  Scotland;  and  the  Company  likewise  granted 
personal  annuity  bonds  to  the  several  partners  for  their  respectire 


wiLLocK,  &c.  proportions  of  the  said  rent  transferable  by  indorsement ;  and  to 

«,T/.t,^!/»r,.«v  four  of  these  bonds,  for  £25  each,  the  said  Alexander  Ouchterlony, 
the  respondent's  grand  uncle,  acquired  right  by  indorsation  from  the 
Duke  of  Norfolk,  Sir  Robert  Sutton,  and  Sir  Alex.  Murray,  the  ori- 
ginal grantees.  Three  of  these  , bonds  were  the  absolute  property 
and  separate  estate  of  Alexander  Ouchterlony,  the  fourth  was  in- 
dorsed to  him  in  security  of  a  debt  due  by  Sir  Alexander  Murray. 

The  York  Buildingi  Company  having  failed  to  pay  their  rent,  the 
Duke  of  Norfolk  and  partners  sued  out  adjudications  against  the 
Company's  estates,  for  securing  payment  of  these  arrears,  and  upon 
all  of  these  adjudications,  charter  was  obtained,  and  infeftment  passed 
thereon. 

Nov.  12,1737.  Of  this  date,  Charles  Murray,  heir  of  Sir  Alexander  Murray,  to 
whom  Sir  Alexander  had  conveyed  his  estates,  granted  an  heritable 
bond  over  his  lands  to  George  Ouchterlony,  for  the  sum  of  £10,017. 
15s.  with  an  annual  rent  for  the  same  of  £500.  178.  9d.  or  such  an 
annual  rent,  less  or  more,  as  should  at  the  time  correspond  to  the 
said  principal  sum.  This  heritable  bond  contained  an  assignation  to 
such  share  of  the  mines  and  minerals  as  remained  in  and  belonged 
to  the  said  Charles  Murray  at  the  time  of  granting  the  said  heritable 
bond,  and  were  not  let  or  disposed  of  formerly  by  him.  A  decree  of 
adjudication  of  the  estates  so  mortgaged  was  obtained  in  the  name 
of  George,  for  the  principal  sum,  penalty,  and  interest,  contained  in 
the  said  heritable  bond,  extending  at  the  date  of  the  decree  to  the 
sum  of  £12,371.  15s. 

George  Ouchterlony  by  disposition,  wherein  he  recited  the  afore- 

Aug.l7, 1742.  said  heritable  bond  granted  to  him  by  the  said  Charles  Murray,  and 
seisin  thereupon  taken,  but  did  not  mention  the  aforesaid  decree  of 
adjudication,  sold  and  disponed  to  John  Arbuthnot  a  yearly  annual 
rent  of  £275.  as  part  of  the  said  yearly  annual  rent  of  £500. 17s.  9d., 
or  such  an  annual  rent  less  or  more  as  should  correspond  to  the  prin- 
cipal sum  of  £5500.  therein  after  assigned,  being  part  of  the  said  sum 
of  £10,017*  I5s.  for  which  the  heritable  bond  above  mentioned  was 
granted.  And  thereby  assigned  to  him  the  heritable  bond  to  the 
extent  of  £5500,  together  with  the  heritable  bond  itself  in  all  its  pro- 

Aug.  3, 1753.  visions,  articles,  heads,  and  clauses*  John  Arbuthnot  conveyed  this 
right,  so  acquired  by  him,  to  Alexander  Ouchterlony,  but  without 
any  mention  being  made  of  the  decree  of  adjudication  above  set 

Oct  17,  1753.  forth.  Of  this  date,  Alexander  conveyed  to  George  Ouchterlony, 
his  brother  in  liferent,  and  to  John  Ouchterlony  his  nephew  in  fee, 
the  foresaid  annualrent  of  £275,  and  principal  sum  of  £5500,  with 
the  interest  thereof  from  and  after  the  day  of  his  decease,  with  this 
proviso,  that  George  should  pay  the  interest  of  all  his  debts  due  by 
him,  without  recourse  against  his  nephew.  But  this  disposition  be 
reserved  power  to  alter.    Accordingly  Alexander^  executed  a  last  will 
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and  testament,  in  the  following  terms,  '*  As  to  my  estates,  goods  and        1772. 
'^  cbatels,  my  will  is,  that  after  payment  of  all  my  debts,  as  also  le- 
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^'  gacies  which  I  shall  herein,  or  by  a  codicil,  mention  to  be  paid  to  wilxock,  &c. 
^'  sundry  persons,  the  residue,  whether  personal  or  real,  may  co  to  *'* 

tne  sole  use  and  benefit  of  my  brother,  George  Ouchterlony,  and  April  5  1754. 
<*  in  remainder  to  John  Ouchterlony,  my  nephew,  on  condition,  how* 
'^  eTer,  that  the  said  John,  my  nephew,  does  pay,  or  cause  to  be 
paid  to  my  said  brother,  whateyer  interest  he  may  receive  at  any 
time  on  an  heritable  bond,  for  the  principal  sum  of  £5500  on  the 
estate  of  Charles  Murray  of  Stanope,  Esq.,  which  I  disponed  to  my 
said  nephew  John  Ouchterlony."  **  I  likewise  more  particularly 
mention  the  bonds  or  general  sums  due  from  the  York  Buildings 
Company,  for  the  payment  of  rent  on  a  lease  to  the  said  Company, 
^*  of  mines  in  Argyleshire  let  to  them  by  the  late  Duke  of  Norfolk, 
*'  Sir  Robert  Sutton,  and  others,  together  with  the  accumulated  in- 
<<  terest  due  thereon  by  infeftment  and  adjudications  on  their  estates 
*'  in  Scotland,  amounting  to  the  sum  of  £100  yearly  rent  for  my 
*^  share,  contained  in  separate  bonds  assigned  to  me  by  the  Duke  of 
'*'  Norfolk,  Sir  Robert  Sutton,  and  Sir  Alexander  Murray  ;  and  this 
'^  1  mean  to  be  in  as  much  force  as  if  the  said  bonds  were  made  oyer, 
*'  disponed,  or  assigned  to  the  said  George  my  brother,  in  the  forms 
<*  of  the  law  of  Scotland,  and  as  the  said  bonds  are  made  oyer  to  me 
*'  as  aboye  specified." 

Alexander   died  of  this  date.     His  nephew  also  died  unmarried  April  1758. 
and  intestate.  ^«^-  ^^62. 

By  the  death  of  Alexander  and  John  Ouchterlony,  the  right  to 
the  debt  on  the  estate  of  Stanope  stood  thus.  There  remained  with 
George,  in  virtue  of  his  original  heritable  bond  right,  the  sum  of 
£4517,  15s.,  being  part  of  the  principal  sum  contained  in  the  heri- 
table bond,  with  a  proportional  part  of  the  interest  and  penalty,  and 
the  whole  benefit  of  the  accumulations  contained  in  the  aforesaid 
decree  of  adjudication,  of  which  he  had  never  conveyed  any  part. 
George  had  also  right,  by  his  brother  Alexander's  deed  of  disposi- 
tion of  17th  October  1753,  and  last  will  and  testament  of  5th  April 
1754,  to  the  liferent  and  annual  interest  of  the  sum  of  £5500,  being 
the  residue  of  the  principal  sum  contained  in  the  said  heritable  bond, 
inclusive  of  arrears  due  at  his  brother^s  death.  And  the  respondent, 
the  grand  nephew,  as  heir  at  law  of  his  uncle,  the  said  John  Ouch.* 
terlony,  the  nephew  of  Alexander  and  George,  had  right  to  the  fee 
of  the  said  sum. 

George  had  right  also  to  the  annuity  bonds  by  the  will  of  his  bro- 
ther Alexander.  But  a  doubt  having  arisen  whether  the  right  to 
these  funds  could,  by  the  law  of  Scotland,  be  efifectually  conveyed  by 
^11,  being  secured  by  infeftment  and  adjudication,  the  respondent 
agreed  to  grant  a  conveyance  of  the  same  to  George  Ouchterlony^  Oct.  8,  1760. 
-which  was  done  accordingly. 

Thus  stood  the  right  and  interest  of  George  Ouchterlony  in  these 


662  CASES  ON  APPEAL  FROM  SCOTLAND. 

1772.        two  debts,  when  he  executed  a  disposition  and  assignation,  wberebj 
be  conrejed  to  the  appellants,  Robert  Willock,  Patrick  and  John 


wiLLocK,  &c.  straton,  and  the  respondent  John  Ouchterlony,  that  share  of  the  dAl 
ucBTBRLo  MT  ^  heritable  bond  over  the  estate  of  Stanope,  which  belonged  to  him, 
being  £4517. 158.  of  the  principal  sum  contained  therein.     He  also 
*'  assigned,  transferred  and  disponed  to  and  in  fiiTonr  of  the  said  tnzs- 
**  tees,  all  mines  and  minerals  and  metals  already  discovered,  or  which 
*'  should  thereafter  happen'  to  be  discovered,  in  the  whole  lands  and 
^^  others  above  mentioned.     As  also  all  lead  ore  and  other  ore  what- 
soever, and  particularly  his  share  of  the  tack  duty  due  by  the  York 
Buildiogs  Company,  and  bonds  issued  by  them  therefore.     In 
*'  trust  for  the  purposes  therein  mentioned.*' 
ar.  5, 1762.     Farther,  of  this  date,  Geoi^e  Oucbterlouy  executed  his  last  will, 
whereby  he  bequeathed  many  special  legacies  and  annuities  to  friends 
and  relations.    Amongst  others,  he  left  the  bequest  of  £50  to  the 
respondent,  in^the  following  terms :  *'  Whereas  my  grand  nephew, 
"  John  Ouchterlony  is  handsomely  provided  for,  as  being  the  ne- 
^  phew  and  heir  at  law  of  my  late  nephew,  John  Ouchterlony  of 
**  London,  merchant,  deceased  (alluding  to  the  respondent's  succes- 
**  sion  to  the  fee  of  the  aforesaid  partial  sum  of  £5500),  I  therefore 
<'  give  to  him,  &c."     He  disposed  of  the  residue  of  his  estate  as  fbl- 
loWs :  *'  All  the  rest  and  residue  of  my  estate,  ready  money,  plate, 
'*  linen,  stock  in  business,  and  all  bonds,  bills,  notes,  mortgages,  and 
«  leases,  government  and  other  securities  for  money,  and  all  the  in- 
'^  terest,  rents  and  profits  that  shall  be  due  thereon  at  the  time  of  my 
'*  decease,  and  all  other  my  estate  and  effects  of  whatever  nature  or 
*'  kind  soever  and  wheresoever,  which  I  shall  die  seised,  possessed 
<*  of,  or  entitled  to,  I  give,  devise,  and  bequeath  the  same  unto  and 
'<  amongst  all  and  every  of  my  nephews  and  nieces,  grand  nephews 
''  and  grand  nieces  equally,  to  be  divided  betwixt  them  share  and 
^'  share  alike."     Robert  Willock,  Patrick  Straton,  and  the  respond- 
dent,  were  the  executors  of  this  will. 

George  Ouchterlony  died  two  years  thereafter,  1764.  The  will 
was  proved  in  the  prerogative  court  of  Canterbury  by  the  appellants 
Robert  Willock  and  Patrick  Straton.  The  respondent  not  only  ac- 
cepted of  his  legacy  of  £50  under  the  will,  but  also  drew  a  dividend 
of  £300,  as  one  of  the  residuary  legatees,  under  the  description  of 
grand  nephew.  He  likewise  acquiesced  in  and  approved  of  the 
trust  deed  of  Feb.  1762^  and  acted  under  it  in  the  character  of  trus- 
tee, by  accepting  a  factory  along  with  his  co-trustees,  appointing  « 
person  in  Edinburgh  to  uplift  the  debts  and  funds  in  Scotland. 

It  was  stated  by  the  appellants,  that  the  transaction  by  which  the 
respondent  conveyed,  by  his  disposition  of  8th  October  1760,  the  an* 
nuity  bonds  to  George  Ouchterlony,  was  unknown  to  them,  wheiebj 
the  respondent  was  enabled  to  recover  payment  of  these,  amovntiag 
to  £2279.  Os.  lid. 

In  a  ranking  and  sale  of  Sir  Alexander  and  Cbades  Mimnj's 
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estates  of  Stanope,  both  of  these  dehts  were  ranked  as  follows;  tu.         1772. 
the  respondent  for  £5500,  and  for  the  annual  rents  bygone  then  in 


arrear,  and  in  time  coming.     And  the  appellants,  as  trustees^  for  willock,  &c. 
£4517.  los.  as  the  remaining  part  of  the  said  total  principal  sura,  ^' 

and  the  annual  rents  thereof  then  past  due,  and  to  become  due. 
Neither  party  agreeing  in  this  ranking  of  their  claims,  it  was  agreed 
that  they  should  both  consent  to  give  the  purchaser  a  conreyance, 
reserving  all  questions  as  between  themselves. 

Accordingly  the  respondent  received  £5500  of  principal,  and 
£4552. 19s.  2d.  of  interest  due  thereon.  The  appellants  received 
£4517. 15s.  and  £3426. 148.  lOd.  of  interest. 

The  appellants  having  discovered  the  disposition  of  8th  October 
1760,  were  advised  that  they  had  right  to  £1709.  5s.  8d.,  as  the 
proportion  of  £2279.  Os.  lid.,  corresponding  to  the  three  bonds  a* 
bove  alluded  to.  And  also  to  the  whole  interest  of  £4552. 19s.  2d. 
due  on  the  principal  sum  of  £5500^  at  the  death  of  George  Ouch- 
terlony. 

On  the  other  hand,  the  respondent  claimed  the  other  share  of  the 
heritable  bond,  namely,  the  £4517*  158.  of  principal,  and  the 
£3420.  of  interest,  on  the  ground  that  it  was  not  properly  conveyed, 
and  belonged  to  him  as  heir  at  law.  Mutual  actions  against  each 
other  having  been  brought  and  conjoined. 

The  Lords,  on  the  report  of  the  Lord  Justice  Clerk,    pronounc- 
ed this    interlocutor: — *^  1.  Sustained  the  defence    proponed  for  Dec.  14,  1769. 
"  John  Ouchterlony  against  payment  of  the  sum  of  £4296,  as  the 
**  balance  of  the  interest  of  the  principal  sum  of  £5500  sterling, 
^'  which  was  resting  owing  at  the  time  of  George  Ouchterlony's 
**"  death,  and  assoilzied  the  said  John  Ouchterlony  from  that  branch 
*^  of  the  libel,  at  the  instance  of  the  trustees  of  George  Ouchterlony 
against  him.    2.  Repel  the  defence  proponed  for  the  said  John 
Ouchterlony  against  payment  of  the  sum  of  £1709.  58.  8d.  uplift- 
**  ed  by  the  said  John  Ouchterlony ;  find  that  the  said  sum  does 
'^  fall  under  the  trust  right  libelled  on,  executed  by  the  said  George 
"  Ouchterlony  in  favour  of  the  said  Robert  Willock  and  his  other 
"  trustees ;  find  the  said  John  Ouchterlony  liable  in  payment  of  the 
*'  said  sum  to  the  trustees,  and  interest  thereof  from  the  11th  of 
'*  August  1764,  when  he  received  the  same.    3.  Sustain  the  de* 
**  fence  proponed  by  the  said  Robert  Willock  and  the  other  trustees 
"  against  payment  of  the  sum  of  £4517-  15s.  sterling,  and  annual 
^  rents  thereof,  claimed  by  the  libel  at  John  Ouchterlony's  instance 
**  against  the  said  trustees  ;  found  the  said  sum  was  carried  by,  and 
^'  vested  in  the  trustees  by  the  trust  disposition  executed  by  Geoige 
"  Ouchteriony  in  their  favour,  and  the  said  George  Ouchterlony's 
**  latter  will  and  testament  relative  to  the  said  trust  right ;  and  as* 
••  soilzied  the  said  Robert  Willock  and  the  other  trustees  of  George 
«'  Ouchterlony  firom  the  process  brought  at  John  Ouchterlony's  in- 
"  stance  against  them  for  payment  of  this  sum  ;  and  decerned.*' 


664    CASES  ON  APPEAL  FROM  SCOTLAND. 

1 772.  ^°  reclaiming,  the  Court  adhered. 

-.— •  Against  these  two  interlocutors  the  appellants  appealed,  in  so  far 

wiLLocK,  &c.  as  the  Lords  of  Session  therehy  sustain  the  defence  stated  by  the 
^*  respondent,  against  payment  of  the  sum  of  £4296,  as  the  interest 

F  b  21  1770*^^^  ^^  ^^^  principal  sum  of  £5500.  And  the  respondent  brought  a 
cross  appeal,  in  regard  t6  the  other  debts,  namely,  the  £4517*  15s., 
part,  of  the  heritable  bond  debt^  and  the  debt  due  on  the  annuity 
bond^ 

Pleaded  for  the  Appellants. — 1st.  Original  appeal.  Although  by 
the  form  of  the  decree,  an  adjudication  may  perhaps  be  considered 
in  law  as  a  conveyance  of  land  under  reversion,  in  payment  of  the 
debt,  yet,  in  the  sense  and  understanding  of  mankind,  it  is  only  a 
security  for  the  debt,  and  therefore  they  are  led  most  naturally  to 
believe  that  the  arrears  of  interest  due  for  this,  like  the  arrears  of 
interest  due  for  every  other  debt  secured  upon  a  real  estate,  and  like 
the  arrears  of  rent  due  for  a  real  estate  itself,  are  personal  assets,  and 
go  to  the  executor.  Heritable  bonds  are  commonly  in  the  form  of 
a  conveyance  of  lands  under  reversion,  and  consequently,  on  the 
death  of  the  creditor,  or  mortgagee,  this  right  to  the  lands  goes  to 
his  heir,  as  clearly  as  if  it  were  adjudged.  But  when  the  debt  comes 
to  be  paid  off,  and  the  lands  redeemed,  the  heir  must  renounce  his 
right,  upon  being  paid  the  principal  sum  and  interest  since  his  suc- 
cession ;  for  such  interest  as  was  due  to  the  mortgagee  at  the  time 
of  his  death,  is  personal  assets,  and  payable  to  the  executor.  And  no 
substantial  reason  can  be  given  why  arrears  of  rent  due  for  lands, 
arrears  of  feu- duties,  and  arrears  of  interest  due  for  a  debt  voluntari- 
ly secured  by  a  conveyance  and  sasine  of  lands,  should  all  go  to  the 
executor,  and  that  the  heir  at  law  should,  in  this  case,  in  defeasance 
of  the  will  and  intention  of  the  defunct,  be  entitled  to  carry  off  so 
large  an  arrear  of  interest,  merely  because  his  predecessor  had  found 
it  necessary  for  securing  the  debt  to  adjudge  the  debtor's  estate. 

2d.  It  is  admitted  that  George  Ouchterlony  had  a  right  to  the 
whole  interest  due  for  the  £5500  down  to  the  day  of  his  death,  and 
might  that  very  day  have  received  it,  in  virtue  of  Alexander's  con- 
veyance to  him  in  liferent ;  and  if  he  had  so  received  it,  there  is  no 
doubt  it  would  now  belong  to  the  appellants,  his  executors,  as  per- 
sonal assets,  for  the  uses  of  his  will,  and  which  therefore  ought  not 
to  be  defeated  by  the  accident  of  the  testator's  not  being  able  to 
operate  payment  in  his  lifetime.  3d.  Besides,  Alexander  Ouchter- 
lony, in  his  conveyance  to  his  brother  George  in  liferent,  and  to  his 
nephew  John  in  fee,  reserved  power  to  alter  the  same  at  any  time 
of  his  life,  et  etiam  in  articulo  mortis  ;  and  by  his  last  will,  made 
subsequent  to  the  foresaid  conveyance,  he  not  only  gave  the  residue 
of  his  estate,  real  and  personal,  to  George,  but  particularly  pro* 
vided  that  John  should  pay  over  to  George  whatever  interest  he 
should  at  any  time  receive  for  said  partial  principal  sum  of  £5500. 
Now,  this  proviso  in  the  will  having  a  relation  to  the  foresaid  con- 
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yeyance,  mtist  be  considered  as  part  of  if^  and  as  John  must  have  taken        1772. 
the  fee,  8ubject]|to  this  proviso,  so  the  respondent,  as  his  heir  at  law, 


must  take  subject  to  that  proviso  also.      4.  But  the  adjudication  was  hillock,  &c. 
only  a  collateral  security,  and  was  not  conveyed  to  John  Arbuthnot,  ^ 

nor  consequently  by  him  to  Alexander  Ouchterlony  ;  and  the  recitals,  ^^^^  ^^^ 
the  assignments  of,  and  obligations  to  make  furthcoming  the  title- 
deeds  and  evidences  in  these  conveyances,  go  no  further  than  the 
heritable  bond  and  sasine,  and  the  adjudication  is  not  mentioned 
from  beginning  to  end.  5.  The  principal  sum  of  £5500  was  an  estate 
for  life  in  George  from  the  death  of  Alexander  ;  and  the  appellants, 
as  the  personal  representatives  of  George^  have  right  to  the  interest 
thereof,  which  accrued  due  during  that  period.  6.  By  homologation, 
the  respondent  is  further  barred  from  challenging  the  will  of  his  grand 
uncle. 

On  the  cross  appeal.  By  the  trust  deed  in  favour  of  the  appel- 
lants, without  the  will  executed  in  reference  thereto,  by  virtue  of 
powers  reserved,  the  debt  in  question  was  effectually  conveyed. 

Plecdedfor  the  EespondenU — The  appellants  admit  the  respond'* 
ent's  title  to  the  principal  sum  of  £5500,  but,  as  executors  of  the  will 
of  George  Ouchterlony,  they  claim  the  arrear  of  interest  due  thereon 
at  the  time  of  his  death,  as  part  of  his  personal  estate.  The  respond- 
ent contends,  that  by  the  law  of  Scotland,  the  nature  of  the  security 
itself,  and  the  uniform  judgments  of  the  Court,  the  interest  arising 
upon  adjudications  has  always  been  considered  as  real  estate  descend- 
able to  the  heir,  and  undevisable  by  testament.  Whatever  there- 
fore might  be  the  intentions  of  George  Ouchterlony,  with  regard  to 
this  interest,  it  was  not  in  his  power  to  transmit  it  by  will.  It  was 
equally  heritable,  by  reason  of  the  adjudication,  with  the  principal 
sum  upon  which  it  arose,  and  of  course  must  descend  to  the  heir  at 
law,  and  not  to  the  executors ;  by  the  former  of  whom  the  adjudi. 
cation  alone  could  be  renounced  in  favour  of  the  debtor,  had  he  re- 
deemed it  himself,  or  be  assigned  to  the  purchaser  of  his  estate ;  and 
therefore  the  will,  though  it  had  expressly  mentioned  this  interest, 
would  have  been  altogether  unavailable  to  the  appellants.  Neither 
Can  the  appellants  maintain  their  claim  to  this  sum,  as  trustees 
named  by  George  Ouchterlony  in  his  trust-disposition  of  27th  Febru- 
ary 1768,  for  this  sum  is  not,  through  the  whole  of  that  deed, 
expressed  or  implied;  and  besides,  the  respondent,  by  his  cross  action, 
contends  and  maintains  that  the  disposition  itself  is  void  and  inef- 
fectual, and  therefore  this  interest  must  fall  and  belong  to  the  respon- 
dent, as  heir  in  the  course  of  legal  succession*  On  the  cross  appeal. 
The  appellants  have  no  right  to  retain  the  £4517.  15s.  interest  and 
costs  received  by  them  out  of  the  heritable  debt  on  Charles  Murray's 
estate  of  Stanop*e,  which  always  remained  with  George  Ouchterlony. 
Thislium  was  real  estate,  being  heritably  secured  by  infeftments  and 
adjudications;  it  was  therefore  impossible  to  transmit  it  by  will;  and 
without  calling  in  the  will,  the  trust  disposition  upon  which  the  ap- 
pellants found,  can  have  no  operation  whatever.     But,  supposing  it 
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1772.        effectuali  along  with  the  will,  to  giro  the  appellants  the  £4517-  15a., 

yet  thej  have  no  right  to  demand  repayment  of  the  Kum  reooTered 

SCOTT       from  the  York  Buildings  Company^  because,  under  a  fair  constmo- 

tion  of  the  trust  disposition,  neither  these  annuity  bonda.  nor  the 

diligence  used  upon  them,  were  conTeyed,  nor  meant  to  be  ooiiTeyed^ 

to  the  appellants. 

'  After  hearing  counsel,  it  was 
Ordered  and  adjudged  that  the  money  received  by  George  Ouchter- 
lony,  on  account  of  interest  upon  Charles  Murray's  bond  to  him 
on  the  lands  of  Stanope,  ought  to  be  imputed  in  discharge  of 
the  interest,  according  to  the  order  of  time  when  the  same 
became  due,,  and  after  satisfaction  of  all  the  interest  whidi 
incurred  before  Martinmas  1742,  the  said  George  ought  to  be 
considered  as  debtor  to  Alexander,  assignee  of  John  Arbnth* 
not,  for  a  proportional  part  of  the  money  so  received  by  Geoige 
corresponding  to  the  interest  of  £5500.  And  it  is  further  de- 
clared, that  whatever  money  has  been  paid  to  the  respondent, 
as  and  for  the  interest  of  the  said  sum  of  £5500,  from  Martin- 
mas 1742  to  the  death  of  Alexander,  ought  to  be  considered  as 
part  of  the  personal  estate  of  Alexander ;  and  what  has  been 
paid  to  and  received  by  the  respondent  for  interest  accrued  due 
upon  the  said  £5500,  from  the  death  of  Alexander  to  the  death 
of  George,  ought  to  be  considered  as  part  of  the  personal 
estate  of  the  said  George.  And  it  is  ordered  and  adjudged 
that  the  interlocutors,  so  far  as  they  are  complained  of  by  the 
original  appeal  be  reversed.  And  it  is  farther  ordered,  that 
the  cause  be  remitted  back  to  the  Court  of  Session  to  proceed 
therein  according  to  the  declarations  herein  before  made.  And 
it  is  fieirther  ordered,  that  the  interlocutors,  so  far  as  they  are 
complained  of  by  the  cross  appeal  be,  and  the  same  are  kerebj 
afiirmed* 

For  Appellants,  Jo.  Montgomery^  J,  Dunning. 
For  Respondent,  Alex.  Wedderbum,  Alex.  WighL 


[Mor.  15,200.] 
James  Scott  of  Comiestou,  Esq.,  .  •         AppelkaU,' 

Georgc  Straton,  Respondent 

Ilouse  of  Lords,  13th  May  1/72. 

Lease  ih  Perpetuitt — Sikoulab  Successok-^-Homolooatiok— -Imai- 
tamcy.— A  lease  was  granted  to  a  party,  and  his  heirs  and  assignees,  for 
nineteen  years  after  the  death  of  a  party  ;  and  after  the  expiry  of  these  nine- 
teen years,  for  a  second  nineteen  years,  and  after  the  ex{^ry  of  the  second 
nineteen  years,  for  the  space  of  other  nineteen  years,  and  so  forth  from  nine- 
teen  years  to  nineteen  years,  so  long  as  the  said  party  and  his  heirs  and  sar- 
cessors  ahall  desire  to  possess.      The  lease  had  no  definite  ish,  and  the 
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XeaaxiX  waft  bound  to  pay  for  each  nineieeii  yean  an  eotrj  or  graasum  duty         1772. 
to  the  landlord.    This  lease  haying  been  sought  to  be  reduced  by  a  singular 
successor,  after  he  had  for  some  years  recei?ed  rents  under  this  lease.    Held, 

SCOTT 

that  it  was  a  good  lease,  and  affirmed  in  the  House  of  Lords.     The  lease 

contuned  a  clause  proyiding,  that  if  two  years  rent  ran  into  the  third  unpaid,      atbatom. 

the  lease  was  to  be  forfeited.    ObjectioD  on  this  ground  repelled. 

Sir  Robert  Graham  granted  to  the  respondent's  ancestor,  Andrew 
Straton,  in  1620,  a  lease  of  the  farm  of  Wardropertown^  in  the 
county  of  Kincardine^  with  the  salmon  fishing  in  the  river  of  North- 
esk,  to  endure  for  the  life  of  Christian  Straton,  widow  of  Alexander 
Bishop  of  Aberdeen,  and  for  nineteen  years  after  her  death,  for 
payment  of  108  bolls,  half  meal  and  half  bear,  four  bolls  of  wheat, 
a  barrel  of  salmon,  and  six  bolls  of  coals. 

Of  this  date,  the  son  of  the  said  Sir  Robert,  now  Sir  Robert  April  1642. 
Graham,  entered  into  an  i^eement  with  Andrew  Straton,  whereby, 
for  the  sum  of  £27.  158.  6d.,  then  paid  by  the  said  Andrew  Straton^ 
Sir  Robert  ratified  the  aboTC  lease  '^  for  nineteen  years,  after  expir- 
ing of  the  years  and  space  of  the  said  Christian  Straton  s  lifetime, 
and  of  the  said  nineteen  years  after  *her  death ;  and  after  the 
*'  expiry  of  the  first  nineteen  years,  for  the  space  of  other  nineteen 
years ;  and  after  the  expiry  of  the  second  nineteen  years  space 
thereby  prorogate,  for  the  space  of  other  nineteen  years,  and  so 
"  forth  from  nineteen  years  to  nineteen  years,  so  long  as  the  said 
*'  Andrew  Straton,  his  heirs,  successors,  or  assignees,  shall  desire  to 
'^  possess  the  said  town  and  possession,  they  always  paying  to  the 
**  said  Sir  Robert  and  his  foresaids,  the  grassum  at  the  entry  of 
**  ilk  nineteen  years  space,  and  the  tack  duty  underwritten." 
'*  And^  on  the  other  part,  the  said  Andrew  Straton  binds  and 
^*  obliges  himself,  his  heirs,  executors,  and  successors,  to  pay  to  the 
^*  said  Sir  Robert  Graham,  his  heirs  or  assignees  whatsoever,  at  the 
**  entty  and  beginning  of  ilk  nineteen  years,  in  name  of  entry  or 
*'  grassum  duty,  the  sum  of  500  merks  Scots  money,  together  with 
*'  the  ordinary  yearly  duty  foresaid,  in  all  time  coming,  during  the 
*'  said  Andrew  and  his  foresaids,  their  possession  of  the  same.'* 

By  an  agreement  between  the  said  parties,  entered  into  some  Dec.  26,1656. 
years  thereafter,  the  right  to  the  salmon  fishing  was  renounced  in 
favour  of  Sir  Robert  Graham. 

In  the  year  1672,  the  appellant's  father  being  a  considerable  ere-  1672. 
ditor  of  Sir  Robert  s,  adjudged  or  acquired  right  by  judicial  convey- 
ance to  the  property  of  the  said  lands  of  Wardropertown.  About 
the  same  time,  other  creditors  adjudged  his  estate,  and  these  latter 
adjudications  being  purchased  by  the  appellant's  father,  he  was  in* 
feft  upon  these  titles,  and  entered  into  possession  of  the  estate  in 
1672,  and  afterwards,  in  1631,  when  the  legal  was  about  to  expire, 
he  obtained  charter  under  the  great  seal,  and  was  infeft,  whereby  hb 
right  became  irredeemable. 

Matters  remained  in  this  position,  the  tenant  possessing  the  &rm 


668         CASES  ON  APPEAL  FROM  SCOTLAND. 

IYJ2        under  the  aboTe  lease  and  agreement,  and  paying  the  rent,  &c.  to 
____    the  appellant's  ancestors  until  the  present  action.      The  appellant 


8COTT      brought  this  action  to  set  aside  the  lease  and  agreement  on  the  fol- 

v<  lowing  grounds : — 1.  That  the  contract  or  deed  of  prorogation  onder 

STRATOK.    ,.^QQ^Q||  <^||3  Q  figii^  Qf  nQ  anomalous  nature,  and  not  known  in 

law.  That  it  partook  of  the  nature  of  a  lease,  also  of  that  of  a  fea 
or  right  of  property :  That  it  was  of  the  nature  of  a  perpetual  right 
in  some  places,  and  in  other  parts  the  right  was  to  hare  an  end,  al- 
though where  that  end  or  ish  was,  nowhere  appeared,  it  rather  appear- 
ing to  be  indefinite  as  to  the  term  of  endurance.  2.  That  the  above 
contract  or  agreement  could  not  bind  the  pursuer  or  his  predecessors, 
who  were  singular  successors,  because  the  prorogation  therein  contain- 
ed was  not  commenced  at  the  entry  of  the  appellant's  ancestor  in 
1672,  and  so  possession  was  not  then  held  under  them  as  required 
by  the  act  of  Parliament  1449.  3.  That  the  abore  deed  of  proroga- 
tion wanted  a  definite  ish  or  termination,  which  is  an  essential  part 
of  eyery  lease,  and  is  required  by  the  act  of  Parliament.  4.  Without 
prejudice  to  these  grounds  of  challenge,  that  the  deed  of  prorogation 
was  at  an  end,  by  the  heir  of  the  tacksman  having  for  the  space  of 
years  or  thereby,  lain  out  and  tacitly  repudiated  his  right  and 
possession  under  it.  5.  That  an  irritancy  had  been  incurred  by  two 
terms'  rent  having  ran  into  the  third  unpaid,  which  it  was  provided 
by  that  agreement,  should  forfeit  and  irritate  the  lease.  It  was  an- 
swered by  the  respondent,  That  perpetual  leases  were  sustained  bv 
the  Court,  against  the  granter  and  his  heirs,  and  that  therefore 
such  leases  must,  by  the  act  1449,  be  efiectual  against  singular 
successors,  because  the  act  meant  to  render  effectual  against  the 
latter,  every  lease  that  was  good  against  the  former.  Nor  do  such 
rights  require  infeftment  to  make  them  binding  against  singular  suc- 
cessors, possession  being  held  as  sufficient.  Besides,  the  right  was 
confirmed  by  prescriptive  possession,  and  has  been  ratified  or  homolc- 
gated  by  the  appellant's  ancestors,  by  acquiescing  so  long  in  the 
possession  of  the  lease,  and  receiving  the  rents. 

Feb.l9,  1771.     The  Lords,  upon  report  of  Lord  Pitfour,  "  sustained  the  defences 
''  propounded  by  the  respondent,  and  assoilzie  him  and  decern.*' 

Mar,  3  And  on  reclaiming  petition  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought  to  the 
House  of  Lords. 

Pleaded  for  the  Appellant — 1.  The  appellant  stands  fully  vested 
in  the  real  and  complete  right  and  property  of  the  lands  of  Wardro- 
pertown,  and  is  entitled  to  assume,  hold,  and  enjoy  possession  of  the 
same,  and  he  cannot  be  excluded  from  that  possession  by  the  re- 
spondent, who  has  no  right  or  pretension  to  the  property  of  the 
lands,  and  who  does  not  hold  possession  by  virtue  of  any  lease  from 
the  appellant,  or  his  ancestor?,  or  by  virtue  of  any  lease  effectual  or 
binding  in  law.  2.  The  appellant's  ancestor  acquired  the  lands  as 
an  onerous  purchaser  or  successor  in   1  (372,   and  no  leases  granted 


APPEKDIX. 


6G9 


by  the  former  proprietor  could  be  binding  upon  or  eflectual  against 
him  or  his  heirs,  unless  they  were  true  or  proper  leaser,  such  as  are 
allowed  by  the  act  of  Parliament  1449,  which  the  deed  of  proroga- 
tion in  1642  was  not.  For,  first,  it  sometimes  bears  the  marks  of  a 
lease,  sometimes  of  a  feu-right,  without  being  either  the  one  or  the 
other  ;  and  it  is  not  even  properly  a  mutual  contract,  for  the  pro- 
prietor is  bound  to  continue  the  lessee  in  possession^  but  the  lessee 
is  not  made  bound  to  possess  or  to  give  up  possession.  Second,  the 
lease  is  devoid  of  the  essential  requisites  of  the  act  1449,  in  respect 
of  wanting  possession  upon  it  prior  to  the  purchase,  and  also  wanting 
a  definite  ish,  or  certain  term  of  endurance.  Third,  The  lease  there- 
fore was  not  binding  on  the  appellant's  ancestor,  at  least  no  longer 
than  till  the  expiry  of  the  prolongation  of  nineteen  years  current 
at  his  entry,  so  it  cannot  be  binding  upon  the  appellant  by  prescrip- 
tion. If  the  deed  is  considered  as  containing  distinct  leases  or  pro- 
longations, there  are  not  termini  hahiles  for  the  plea  of  prescrip- 
tion, either  positive  or  negative.  If,  on  the  other  hand,  it  is  con- 
sidered as  a  perpetual  lease,  the  positive  prescription  cannot  have 
place,  because  there  is  no  sasine  or  infeftment,  as  required  by  the 
act  1(51 7>  which  regulates  the  law  of  prescription  ;  and,  besides,  as 
the  deed  in  the  above  view  is  void  as  to  the  appellant's  ancestor,  it 
cannot  by  the  principles  of  the  law  of  Scotland  be  secured  by  the 
lapse  of  time,  because  quod  initio  vitiosum  traetu  temporis  convalescere 
non  potest.  The  negative  prescription  cannot  take  place  because  the 
respondent  cannot  plead  the  positive^  and  because  the  appellant  and 
his  ancestors  might  safely  allow  the  lessee  to  continue  in  possession 
for  any  length  of  time,  it  was  optional  in  them  to  do  so,  or  to  turn 
them  out  of  possession ;  and  res  merce  facultatis  non  prescribuntur ; 
besides,  the  negative  prescription  can  take  off  only  extrinsic  legal 
objections,  but  cannot  remove  intrinsic  defects,  and  the  deed  in  the 
present  case  is  intrinsically  void  as  against  the  appellant's  ancestor. 
Nor  can  that  deed  become  binding  or  effectual  by  the  homologation 
or  ratification  of  him  or  his  ancestors,  because  there  is  no  evidence 
that  the  respondent's  possession  was  held  under  the  deed  of  prolon- 
gation, but  there  are  strong  legal  presumptions  to  the  contrary,  arising 
from  the  deed  of  prorogation  itself,  and  from  the  circumstances  that 
none  of  the  special  conditions  contained  in  it  was  ever  performed — 
from  the  discrepancy  between  the  rent  actually  received  and  the  rent 
due  by  the  deed,  and  from  the  general  nature  of  the  discharges,  which 
refer  to  no  right  whatever  ;  and,  2nd,  because,  though  the  poaeessicn 
and  payment  of  the  rents  had  been  entirely  agreeable  to  the  deed,  yet 
there  is  no  evidence  that  the  appellant's  ancestors  knew  of  the  right, 
or  had  such  a  perfect  knowledge  thereof  as  was  necessary  to  con- 
stitute homologation,  they  being  constantly  abroad  on  military  duty. 
But,  even  though  homologation  was  made  out,  it  could  only  render 
the  lease  good  for  the  prolonged  term  of  nineteen  years  then  current 
at  (he  time  he  acquired.     And  the  respondent,  by  absenting  himself 
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I^j2         ^^^^  jeara  after  bis  father^s  death,  must  be  held  to  have  dereliu' 
quUhed  the  possession,  consequently  to  have  abandoned  and  dis- 

8C01 T      charged  the  deed  itseJf.     4th.  The  deed  is  farther  irritated,  by  allow- 
^*  iog  two  ternas'  rent  to  run  into  the  third  unpaid.     The  lease  ex* 

pressly  provides  that  it  shall  fall  if  such  irritancy  take  place  •  and  oa 
this  ground  alone  it  aught  to  be  set  aside. 

Pleaded  for  the  liespandent. — 1.  The  lease  under  Tirhich  the  re- 
spondent claims,  and  by  virtue  of  which  he  and  his  ancestors  have  en- 
joyed the  lands  in  question  for  upwards  of  150  years,  is  formal,  regu- 
lar, and  a  proper  lease,  from  nineteen  years  to  nineteen  years,  so  long 
as  the  lessee  and  his  heirs  paying  the  rent,  and  performing  the  cove- 
nants, shall  choose  to  possess  the  farm.  And  leases  of  this  kind  are 
most  undoubtedly  binding  on  the  granter  and  his  heirs.  2.  Though 
latent  leases,  upon  which  no  possession  had  been  obtained,  may  not 
be  effectual  against  purchasers  or  singular  successors;  yet  that  can- 
not apply  to  the  present  case.  The  lease  in  question  was  not  a 
latent  deed ;  but  the  right  upon  which  the  respondent's  ancestors 
were  in  possession  of  the  lands  at  the  time  of  the  appellant's  prede- 
cessor's entry  in  1681,  and  under  which  the  possession  has  been, 
uniformly  and  uninterruptedly  eigoyed  since  that  time  downwards, 
and  therefore  cannot  now  be  set  aside  at  this  distant  period,  but  must 
remain  a  good  title  in  possession  to  the  respondent  and  his  heirs,  so 
long  as  he  choose  to  possess,  and  continue  to  perform  the  covenants 
of  the  lease.  ^.  Whatever  ground  of  challenge  might  have  been 
competent  to  the  appellant's  ancestors  in  1681,  for  setting  aside  the 
lease  in  question,  yet  post  tantum  temporis,  no  such  challenge  is 
now  competent  to  the  appellant,  his  ancestors  having  from  that  time 
downwards  acquiesced  in  and  homologated  the  right  to  possess,  upon 
which  the  respondent  claims,  and  which  is  now  secured  to  him  by 
the  positive  prescription  ;  and  any  right  of  challenge  formerly  com- 
petent to  the  appellant's  ancestor  is  lost  and  cut  off  by  the  nega- 
tive prescription.  4*  The  respondent's  right  cannot  in  the  least  be 
affected  by  his  not  entering  into  possession  immediately  after  his 
father's  death.  His  being  abroad  on  the  king's  service  rendered  it 
impossible  for  him  to  take  up  the  possession,  and  it  was  sometime 
before  he  could  know  of  the  death  of  his  father,  and  of  his  own  right 
to  the  lands.  The  irritancy  alluded  to  arose  solely  from  the  appel* 
lant  refusing  to  take  the  rent  when  offered  him. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and  that  the 
interlocntors  be  affirmed,  with  £60  costs. 

For  Appellant,  /a.  Montgomery,  Dae,  Rae. 
For  Respondent,  Alex,  Wrightt  Andrew  Crosbie, 
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1773. 


DOUOLASH 

V, 
KARL   OF 
MORTON. 


Thb  Hon.  John  Douolass^  an  Infant,  by  his  Guardians,   Appdlant; 
The  Eabl  of  Morton, Bespondent. 

House  of  Lords,  20th  January  1773. 

Died  Iitporhal— Ezecutiok  bt  Notaries — Prior.  Oblioatiok>- 
Death-Bed. — By  an  antenuptial  contract  of  marriage,  the  father  became 
bound  to  provide  hia  son  John  with  a  provision  of  £  14000.  la  implement  of 
this  obligation,  he  had  resolved  to  convey  an  heritable  bond  he  held  over  an 
estate  for  £9000  pro  tanto  of  this  provision.  The  deed  was  all  prepared 
and  ready  for  execution,  when  he  suddenly  took  ill  of  a  disorder  which  de- 
prived him  of  writing.  He,  however,  resolved  to  have  It  executed  by  nota^ 
ries,  but  only  one  could  be  got  in  London.  Held,  in  a  reduction  to  set  aside 
this  deed,  as  in  prejudice  of  the  heir  at  law,  that  the  deed  was  ineffectual,  as 
wanting  the  usual  solemnities  to  convey  heritage  in  Scotland. 

The  respondent  was  the  eldest  son  of  the  late  Earl  of  Morton  hj 
his  first  marriage.    The  appellant  was  his  son  hy  a  second  marriage. 

In  contemplation  of  this  last  marriage  with  Miss  Heathcote,  the 
parties  entered  into  ante-nuptial  contract  of  marriage,  whereby  the 
appellant's  mother  brought  him  a  fortune  of  £12000,  and  the  Earl, 
in  consideration  of  the  marriage,  and  of  £12000,  thereby  bound  and 
obliged  himself  to  secure  to  the  children  of  the  marriage  the  sum  of 
£26000  out  of  his  estates  in  Scotland.  If  a  son  and  a  daughter, 
the  event  which  happened,  he  bound  himself  to  pay  £14000  to  the 
son,  and  £12000  to  the  daughter,  at  the  first  term  of  Whitsunday  or 
Martinmas  that  should  happen  after  his  death,  and  after  their  attain- 
ing majority. 

At  this  time,  the  Earl  was  seized  and  possessed  of  considerable 
estates  in  Scotland  without  entail,  and  a  mortgage  or  wadset  oyer 
the  earldom  of  Orkney  for  £30,000,  which  was  afterwards  sold, 
and  the  money  paid. 

Of  this  date,  he  made  a  will,  which  recites  the  marriage  settle.  Aug.  2, 1766. 
ment  above  mentioned,  and,  among  other  things,  prorided  and 
directed  that  the  £26000  above  provided,  should  be  divided  among 
his  two  children  of  the  second  marriage,  viz.  £12000  to  his  daugh- 
ter, and  **  £14000  to  John  Douglas,  (the  appellant)  his  son,  and 
*'  that  after  his  countess'  death,  the  house  in  Brook  Street,  worth 
**  £6000,  should  be  sold  and  divided  between  his  said  son  and  daugh- 
«  ter." 

Of  this  date,  he  executed  another  deed,  settling  the  £30,000  on  ^^- 1^»  ^767. 
the  respondent,  by  directing  certain  trustees,  therein  named,  to  pur- 
chase lands  in  Scotland  with  the  said  £30,000,  and  to  take  the  con- 
veyances of  the  same  to  the  respondent,  and  the  heirs  male  of  his 
body.  Of  the  same  date,  he  executed  an  entail  of  his  lands  and 
lordship  of  Aberdour,  as  well  as  of  two  other  estates  in  Scotland. 

At  this  date,  his  personal  estate  was  chiefly  in  England,  and  by  a 
provision  in  the  above  deed,  he  declared  that  any  subsequent  purchase 
or  purchases  of  land  in  Scotland,  with  that  personal  estate,  should 
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1773.       go  to  satisfy  pro  ^anto  the  abore  proTision  of  £30,000.    He  par- 


it 


chased  two  parcels  of  land  for  £1417-  10s. 
DotjGLAss        j^  j^j^  J  ygjj^  ^j^^  ^^j  .^  ^^^^^  ^^  increase  his  income,  by  a  higher 

KARL  OP      rate  of  interest,  laid  out  part  of  his  personal  estate  in  the  purchase  of 

MoRTov.      an  heritable  bond,  on  the  estate  of  Pringle  of  Clifton  for  £9000,  bear- 

^y    ^     '      ing  interest  at  4i  per  cent.     It  was  the  intention  of  the  Earl  to  con- 

Tej  this  bond  to  the  appellant  in  payment  pro  tanto  of  his  prorision. 

In  preparing  the  deed  of  assignment,  his  agent  wrote  him  from 

Aug.  1, 1768. Edinburgh  to  London,  "If  your  Lordship  continues  your  resolution 

of  conveying  this  debt  to  Mr.  John,  in  part  of  the  proTision  pro 
tanto  in  your  contract  of  marriage,  the  form  of  the  deed  to  that 
*'  purpose  shall  be  sent." 

Aug.  19, In  answer,  the  Earl  wrote,  **  I  still  continue  ray  resolution  of  con- 

"  veying  the  £9000  due  upon  the  estate  of  Clifton,  to  my  son  John, 
''  in  implement  pro  tanto  of  the  prorision  made  for  him  in  my  con. 
*'  tract  of  marriage.'* 

Aug. 25, His  agent  wrote,  "  Your  Lordship  is  now  infeft  in  Clifton's  debt, 

''  and  I  shall  send  you  a  form  of  the  conreyance  to  Mr.  John  in  a 
"  post  or  two." 

Aug. 31, The  £^1  answered,  ''I  find  I  am  now  infeft  in  Clifton^s  debt, 

'*  and  shall  expect  the  form  of  a  conveyance,  of  it  to  my  son  John.** 

Sept.  13,  — -  The  agent  sent  the  Earl  **  the  form  of  a  conveyance  of  Clifton's 
'^  heritable  debt  to  Mr.  John,  his  heirs  and  assignees.'*  He  also 
asked  to  whom  he  wished  the  bond  to  go,  failing  John,  and  his 
Lordship  wrote  particular  directions  as  to  this ;  and  his  agent  being 
from  town,  the  letter  was  not  anwsered  until  the  beginning  of  Oc- 
tober. The  deed  was  then  engrossed  in  London,  and  prepared  for 
the  Earl's  execution.  The  Earl,  however,  before  it  was  signed,  was 
seized  with  a  fatal  illness  on  the  11th  October,  and  the  disorder  in- 
creasing, the  next  day,  12th  October,  he  sent  his  secretary  to  pro* 
cure  a  notary,  he  being  unable  to  write,  in  order  to  have  the  deed 
signed.  Two  notaries  were  necessary,  but  the  secretary  could  only 
get  one,  and  the  deed  was  accordingly  executed  in  that  form,  the 
notary  declaring,  *'  I,  Kenneth  Mackenzie,  do  subscribe  these  pre- 
''  sents  for  him,  as  no  other  notary  admitted  by  the  Court  of  Session 
**  could  be  found.*' 

The  Earl  died  next  morning,  and  the  question  here  was.  Whether 
the  above  deed,  as  so  executed,  was  sufBcient,  by  the  law  of  Scotland, 
to  carry  the  heritable  bond.  This  was  raised  in  a  declarator  brought 
by  the  appellant,  and  an  action  of  reduction  to  set  aside  that  con- 
veyance, brought  by  the  respondent ;  which  two  actions  being  con- 
joined, the  Lord  Ordinary  ordered  memorials  to  report  the  case  to 
the  Lords. 

The  respondent  contended,  1.  That  the  deed,  12th  October  ]768i 
being  the  conveyance  of  an  heritable  estate  in  Scotland,  and  not 
signed  by  the  granter  himself,  but  by  a  notary,  only  for  him,  is 
absolutely  void  and  null,  under  the  statute  1.579.    2.  That  it  was 
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aljo  null  and  Toid,  haying  been  executed  on  deathbedi  in  prejudice        1773. 
of  him,  the  heir  at  law.  


The  Lord  Ordinary  haring  ordered  the  letters  above  quoted  to  be     douqlass 
adduced,  the  appellant  answered,  1.  That  the  Earl  had  done  all  he      ^^^'^  ^^ 
could  to  comply  with  the  act  1579,  in  obtaining  two  notaries  to  exe-      mokton. 
cute  his  deed,  but  that  being  impossible,  he  complied  with  it  as  for 
as  possible :  That  the  Court  of  Session,  in  yarious  cases,  in  cases  of 
necessity,  had  sustained  deeds  so  executed :    That  in  transactions 
inter  rusticos  deeds,  informal  by  the  statute,  were  sustained ;  and 
cleigymen  have  been  allowed  to  act  as  notaries  in  the  execution  of 
last  wills.     That  this  indulgence  has,  in  particular,   been  applied  Sinclair  r. 
where  the  defect  in  form  of  the  deed  has  proceeded  from  its  execu-  ErskY'  v      ' 
tion  in  a  foreign  country.     It  being  also  founded  on  prior  obligation,  KaiiisaY,l664. 
the  strict  rigour  of  the  statutory  rules  has  been  dispensed  with  in  l^i<^t.  of  Dec. 
such  cases  where  there  is  no  reason  to  suspect  fraud.     But,  2.  At  all 
events,  this  is  clear  law,  that  such  a  deed,  executed  in  implement  of  ,  ^  ^  ^.    ^\ 
a  prior  obligation  contained  in  an  ante-nuptial  contract,  is  not  chal-  a,  p.  536.* 
lengeable  on  deathbed.  Sutter  v. 

The  Lords  pronounced  this  interlocutor ;  "  Conjoin  the  process  of  j^''.^'""*^'^°» 
"  reduction  at  the  instance  of  the  Earl  of  Morton  r.  Mr.  John  Doug*  June  19  1771. 
**  lass  and  his  Guardians,  with  process  of  declarator  at  their  instance 
**'  against  the  Eaxl ;  and  as  to  the  declarator,  they  sustain  the  defen- 
'^  ces,  assoilzie  the  Earl,  and  decern  ;  and  as  to  the  reduction,  they 
**  sustain  the  reasons  of  reduction,  reduce,  decern,  and  declare  ac- 
**  cordingly." 
Against  this  interlocutor  the  present  appeal  was  brought. 
Plectdedfor  the  Appellant — The  objection  to  the  conveyance  of 
the  heritable  bond  to  the  appellant  ought  not  to  prevail  in  this  case, 
because  the  want  of  a  second  notary  was  matter  of  necessity,  from 
the  impossibility  of  procuring  more  than  one  :    That  the  law  makes 
allowance  for  such  circumstances,  and  in  general  dispenses  with  the 
omission  of  matters  merely  of  form,  rendered  impossible  by  the 
situation  in  which  the  deed  was  executed,  and  particularly  when 
executed  out  of  Scotland.    The  law  also  allows  of  such  deeds,  if 
executed  according  to  the  law  of  the  country  in  which  they  were  so 
executed,  and  one  notary  being  sufficient  in  England,  it  ought  to  be 
held  good  here :  That  the  objection  of  deathbed  ought  not  to  be 
allowed  to  operate  against  a  deed,  which,  though  finally  executed  in 
that  situation,  had  been  determined,  directed,  and  prepared,  while 
the  party  was  in  perfect  health  :   And  the  deed  being  executed  in 
implement  of  the  obligation  contained  in  his  father's  marriage  con- 
tract, was,  by  the  law  of  Scotland,  perfectly  good,  nothwithstanding 
imperfections  in  form.     And  the  various  instruments  executed  by 
the  Earl  to  regulate  his  whole  succession  ought  to  be  considered 
as  one  general  settlement,  so  as  to  support  the  conveyance  of  the 
£9000  heritable  bond  to  him,  though  executed  in  the  form  in  which 
at  was  executed. 

VOL.  HI.  2  X 
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1774,  Pleaded  for  the  RespondenU — ^The  deed  founded  on  ii  intrinsicallj 

-.i-....    null  and  Toid,  and  can  make  no  faith,  being  defecdve  in  the  essen- 
THE         tial  and  indispensable  requisites  established  hj  the  statute  1579» 
nrio'^'s""  **'.  ^^^^^  requires  "  that  all  writings,  importing  heritable  title,  shall  be 
piTAL  &c.      *^  signed  by  the  parties,  if  they  can  write,  otherwise  bj  two  famous 
V.  *^  notaries  before  four  famous  witnesses."     But  the  deed  in  question 

rsRousoK.  jg  signed  only  by  one  notary.  Though  our  law  will  always  gire 
faith  and  effect  to  contracts  and  obligations,  respecting  personal 
estate  made  in  conformiry  to  the  laws  of  other  countries/ yet  that 
rule  cannot  hold  in  reference  to  the  conveyance  of  heritable  estate. 
2.  The  deed,  besides,  is  reducible,  as  baring  been  executed  on  the 
head  of  deathbed,  because,  by  the  law  of  Scotland,  no  deed  execut- 
ed on  deathbed  can  be  allowed  to  hurt  or  prejudice  the  heir*  3.  Be- 
sides, the  £9000  heritable  bond  in  question  cannot  be  imputed  in  part 
payment  of  the  trust  money.  And  the  correspondence  which  passed 
between  the  late  Ekirl  and  his  agent,  in  regard  to  conreying  the  bond 
to  the  appellant,  cannot  influence  the  question.  In  dispositions  of 
real  rights  in  prejudice  of  the  heir,  the  intention  of  the  disponer  can 
only  be  gathered  from  the  deed  of  conreyance  ;  any  other  evidence 
is  inadmissible.  Besides,  all  that  appears  from  the  correspondence 
is,  that  the  Earl  had  in  contemplation  to  settle  this  heritable  bond 
on  the  appellant,  but  came  to  no  final  resolution  about  it  till  the 
last  moments  of  his  life,  when  he  was  in  extreme  agony,  and  de- 
barred from  conveying  heritable  estate.  4.  The  circumstances  of 
favour  founded  upon  the  supposed  intention  of  the  late  Earl  cannot 
be  regarded,  when  the  execution  of  that  intention  is  totally  incom- 
patible with  the  rules  of  law. 

After  hearing  counsel,  it  was 

Ordered  and  adj  udged  that  the  interlocutors  be  affirmed. 

For  the  Appellant,  E,  TAurZou?,  AL  Forrester ^  /.  Dunning,   2%os, 

Lockkart. 
For  the  Respondent,  /a.   Montgomery^  Alex»  Wedderbwm,  Henry 


(Mar.  12817.) 

The  Governors  of  Heriot*8  Hospital,        .        .        Appellants  : 
Walter  Ferguson,  Writer,  Edinburgh,        .        .        JUsfimdenL 

House  of  Lords,  2d  March  177^- 

Superior  akd  Vassal.— Held,  that  the  limitations  expressed  in  a  feu  r^t 
are  not  to  be  extended  beyond  the  express  words. 

The  appellants,  as  superiors  of  the  ground  in  the  New  Town  of 
Edinburgh,  feued  to  John  Clelland,  in  1734,  five  acres  of  their  Isuis 
near  to  the  Register  Office.  The  feu  right  contained  this  danse, 
^'  That  it  shall  not  be  leisom  to  the  said  John  Clelland  and  his  for^ 
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^'  Baidts  to  dig  for  stones,  coal,  sand,  or  any  other  thing  within  the       1775. 
said  ground,  nor  to  use  the  samen  in  any  other  way  than  hy  the    


ordinary  labour  of  the  plough  and  spade,  without  the  express  con-    greig,  &c. 
*'  sent  and  liberty  of  the  Gk>Tenion  of  the  said  Hospital,  had  and  ^* 

'^  obtained  thereto  for  that  effect." 

Clelland  built  seTcral  houses  upon  different  parts  of  the  ground  so 
fened  by  him.  He  likewise  sub-feued  three  parcels  of  the  ground 
to  persons  who  built  houses  thereon.  Afterwards  he  sold  the  re- 
mainder to  the  respondent ;  and  Mr.  Ferguson  baring  made  known 
his  design  of  erecting  buildings  in  the  form  of  a  square  upon  his 
area,  the  goyemors,  on  the  ground  that  this  would  interfere  with  the 
interests  of  the  Hospital,  brought  the  present  action  of  declarator,  to 
haye  it  found  and  declared,  in  terms  of  the  abore  clause,  that  the 
feuar  could  not  use  the  said  ground  in  any  other  way  than  by  the 
ordinary  labour  of  the  plough  and  spade  vrithout  their  consent.  In 
defence,  it  was  contended  that  there  was  no  express  prohibition 
against  building  houses,  or  erecting  dwellings  on  the  ground,  which 
in  this  case  was  the  legitimate  object  of  the  feu.  And  the  respond* 
ent  was  only  taking  the  beneficial  use  of  those  rights  which  are  na- 
tuxally  consequent  on  the  power  of  disposal  in  the  yassal.  That  the 
superior  could  not  extend  the  aboye  clause  to  limitations  and  restric- 
tions not  expressed ;  and  that  the  general  words  of  the  aboye  clause 
cannot  in  law  go  beyond  the  particulars  expressed.  Jaly  30, 1773. 

The  Court  pronounced  this  interlocutor : — ^^  Find  the  defender, 
"  Walter  Ferguson,  is  entitled  to  carry  on  his  buildings  on  his  own 
<<  grounds  mentioned  in  the  declarator."  And  on  reclaiming  peti- 
tion the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought  to  the 
House  of  Lords. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellants,  Thos.  Lockhart^  R  ThurloiA. 

For  Bespondent,  Alex.  Wedderhurn,  Hay  CampbeU, 


ROBEBT  ObBTO,  RoBXRT  MARSHALL,  JaMBS  BeLFBAGE,)      Af^n^laniM  • 

Michael  Hendebson,  and  Others,  .  )      ff^*^ 

James  Bbuce  Cabstaibs  of  Kinross,  RetpondenU 

House  of  Lords,  24th  Noy.  1775. 

Cbabter— Clause  ▲■  to  Public  Bub DE]ra.i— Charters  granted  by  a  au- 
perior  contained  clauses  exempting  the  feuar  from  all  pablic  burdens  im- 
posed, or  to  be  imposed.  Held,  that  this  did  not  exempt  from  the  expense  of 
repairing  or  builiUng  churches  or  manses. 

The  appellants  were  feuars,  and  held  feu-cbarters,  granted  bj  the 
respondent's  ancestors,  superiors  thereof,  wherebj  thej  were  freed 
^*  (^all  public  burdens  and  impositions  imposed,  or  to  be  imposed| 


r    % 
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177(3.        (I  upon  their  lands,  for  whatever  cause  or  occasion,  in  all  time 


'*  comiDg." 


ROSS  When  a  new  manse  was  built,  demand  was  made  against' these 

MACKKNziK.  feuars  for  their  rateable  proportion  of  the  expense.  In  consequence, 
they  sought  relief  against  the  respondent,  contending  that  the*aboTe 
clause  in  their  charters  exempted  them  from  the  expenses  of  baild- 
ing  or  repairing  churches  or  manses  as  public  burdens.  It  was  answer- 
ed by  the  respondent,  that  the  words  **  public  burdens" legally  oompre* 
bended  land-tax,  ministers'  stipends,  and  schoolmasters'  salaries,  the 
only  fixed  and  permanent  taxes  on  land  in  Scotland  ;  but  that  this 
term,  public  burdens,  did  not  include  the  rebuilding  or  repairing  of 
churches  or  ministers'  manses,  which  is  of  a  personal  nature,  and  un- 
certain in  its  nature,  erent,  and  amount. 
July  11,  1772.  The  Lord  Ordinary  found  the  appellants  '^had  no  claim  of 
*'•  relief  for  any  part  of  the  expenses  laid  out  by  them  in  their  re- 
*'  building  or  repairing  the  church,  manse,  or  office -houses  belong- 
ing to  the  parish  of  Kinross ;  therefore,  repel  the  defence  founded 
on  that  claim,  and  refuse  the  desire  of  the  representation.** 
Jan.  23,  1773.      On  reclaiming  petition,  the  Lords  adhered.     And,  on  second  re- 

A^^f '  tl claiming  petition,  and  a  third,  the  Court  refused  the  prayers  thereof. 

Against  these  interlocutors  the  present  appeal  was  brought  to  the 
House  of  Lords. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellants,  Al.  Wedderburn,  Ar.  Micdona  Id, 
For  Respondents,  Henry  Dundas^  AL  Forrester, 


Apr.  13, 


Jon:^  Rofls  of  Auchnadoich,         ....         Appellant  ; 
MiruDocH  Mackenzie  of  Ardross,  .        .        .        JRespondenU 

House  of  Lords,  29th  April  1776. 

Exclusive    Title  —  Prescriptiok — Mikoritt — Res  Judicata. — A 

deed  was  executed  in  favour  of  an  infant,  narrating  that  the  granter  waa  on 
the  eve  of  i^oing  abroad,  and  conveying  his  estate.  Thereafter  debts  vren 
contracted  by  him,  and  a  party  having  obtained  right  to  certain  adjadications 
over  his  et^tate,  and  obtained  charter  and  infeftment  thereon,  and  haTing 
thereafter  obtained  possession  of  the  estate,  and  held  it  for  more  than  forty 
years,  held  that  the  granter  of  the  deed  was  not  divested  of  the  estate,  and 
that  the  adjudging  creditor  had  acquired  an  exclusive  title  by  the  positive 
prescription,  and  the  minorities  pleaded  not  sufficient  to  elide  it.  Also,  that 
the  decree  formerly  pronounced  in  the  same  matter  was  retjudicaia. 

Alexander  Mackenzie  of  Coul  obtained  judgment  or  decree  of 
apprising  against  John  Ross  of  Tollie,  as  charged  to  enter  heir  to  his 
father,  Hugh  Ross,  for  the  amount  of  four  scTeral  bonds  due  by  the 
father,  and  adjudging  the  lands  of  Tollie>  and  others  therein  men- 
tionedy  in  payment  and  satisfaction  of  the  accumulated  sum  of 
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£13,950  merks  Scots,  and  697  merks,  6s.  8d.  of  Shetirs  fee.    The         1770. 
decree  stated,  **That  the  process  of  apprising  haying  heen  reported, • — 


*^  seen,  and  considered  by  the  Lords  of  Council  and  Session,  they,         ^"^'^ 

"  by  decreet  of  allowance,  found  the  same  orderly  proceeded;  and  ^^cKtsziK. 

''  therefore  ordained  letters  to  be  directed  to  command  and  charge 

"  the  respective  superiors  of  the  said  lands  therein  mentioned,  to 

*^  infeft  the  said  Alexander  Mackenzie  of  Coul,  his  heirs  and  astfig- 

*^  nees,  to  be  holden  of  them  respectively,  as  therein  mentioned." 

Upon  this  decree  of  adjudication  charter  was  obtained,  and  he  was 

infeft. 

Alexander  Mackenzie  also  procured  another  decree  of  apprising  Mar.  2,  1G4 
of  these  lands  in  payment  of  four  other  bonds.    And  it  was  admit* 
ted  that  Alexander  Mackenzie,  under  these  titles,  got  soon  there- 
after possession  of  these  lands,  though  the  precise  date  was  not  as- 
certained. 

Alexander  Mackenzie  of  Pitglassie,  the  respondents  ancestor, 
purchased  from  the  heir  of  Mackenzie  of  Coul,  the  subjects  con- 
tained in  these  decrees  of  apprising ;  and,  having  made  up  and  com- 
pleted a  proper  title,  entered  upon  possession  of  the  whole  of  these 
lands  of  ToUie,  except  a  parcel  that  had  been  given  off  in  wadset 
prior  to  the  apprisings,  and  that  possession  has  continued  ever  since 
in  Mackenzie  of  Pitgiassie^s  descendants. 

In  1650,  Thomas  Manson  obtained  a  decree  of  apprising  against        1050. 
the  said  John  Ross,  as  charged  to  enter  heir  to  Hugh  Ross,  his 
father,  for  the  accumulated  sum  of  £4560  Scots. 

In    1652,  Thomas  Mackenzie  of  Inveraal  likewise  obtained  a        1052. 
decree  of  apprising  against  the  said  John  Ross  for  the  accumulated 
sum  of  6660  merks. 

This  John  having,  in  1653  and  1658,  acquired  right  to  the  two  last 
decrees  of  apprisings,  brought  an  action  in  the  Court  of  Session  in 
1 662,  against  Mackenzie  of  Coul  and  Mackenzie  of  Pitglassie,  setting  1 062. 
forth,  that  by  their  possessions  and  intromissions^  or  receipts  from 
the  lands  within  the  legal,  the  sums  in  the  apprisings  were  satisfied 
and  extinguished,  and  concluding  for  an  account,  and  that  they 
should  be  decreed  to  yield  up  possession. 

The  plaintiff,  after  some  litigation,  was  allowed  to  prove  his  alle- 
gations, that  the  defendant's  receipts  had  been  sufficient  to  extinguish 
the  sums  in  the  apprisings,  but  did  not  proceed  on  the  proof,  stopt 
short  in  his  proceedings,  and  during  the  remainder  of  his  life,  and 
part  of  his  son  John,  a  space  almost  of  forty  years,  the  respondent's 
ancestors  enjoyed  the  estate  unmolested  and  without  challenge. 

In  I7O8,  Hugh  Ross,   (son  of  John  Ross,  the  second  of  that        1708. 
name,)  thought  proper  to  revive  that  suit  ^^hich  had  Iain  asleep 
since  1669,  and  was  within  a  year  of  prescription.     It  was  accord- 
ingly revived  and  transferred,  but  no  further  proceedings  occurred. 

Hugh  Ross,  in  1710,  abandoning  the  above  suit,   brought  an        Vt\o, 
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.^.g         action  of  redaction  and  improbation  of  the  two  ^^prisiDgs  obtuned 

at  the  instance  of  Mackenzie  of  CouL 

BOSS  '^^^  respondents  grandfather,  then  in  posseesion  of  the  estate, 

V.  appeared  in  this  action,  and,  bj  rirtne  of  his  titles  before  stated, 

MACKKNziB.  exhibited  the  charter  and  infefbnent  called  for  by  the  acdon ;  and 

pleaded,  that  haying  been  in  possession  bj  Tirtoe  of  these  titles  for 

upwards  of  forty  years*  his  right  was  protected  by  prescription  nnder 

the  act]  617. 

In  reply,  it  was  pleaded,  that  prescription  was  intermpted  by  the 
former  action  of  declarator  and  count  and  reckoning.  It  was  an- 
swered for  the  defendant,  that  he  admitted  that  the  action  of  declar- 
ator of  extinction  of  the  apprisings  and  counting  within  the  l^gal 
was  not  prescribed ;  but  as  that  action  necessarily  implied  an  acknom* 
ledgment  of  the  defendant's  right  and  title,  it  could  not  save  fiom 
prescription. 
Feb.  3,  1714.  The  Court  *'  sustained  the  defence  of  prescription,  as  to  all  other 
'*  grounds  of  reduction  and  nullities,  except  those  particularly  libd- 
*'  led  in  the  count  and  reckoning  and  falsehood.** 
Feb.  24, ._  On  reclaiming  petition,  the  Court  adhered.  On  going  back  to  the 
Ordinary,  the  pursuer  still  insisted  that  the  defender  should  make 
the  production  called  for.     And  the  Lord  Ordinary  being  of  this 

June  3, opinion,  ordered  this  to  be  done.     The  defender  then  represented 

July  28      -     against  this  interlocutor,  and  the;  Lord  Ordinary  ordered  this  to  be 
answered;  but  nothing  further  occurred  for  forty-two  years. 

Hugh  Ross,  in  the  action  of  1710}  was  succeeded  by  his  son  John. 
And,  on  John's  death,  without  issue,  the  appellant's  father,  Robert 
Ross,  succeeded  to  his  elder  brother.       ^ 
1756.  1°  ^  7^6*  Robert  Ross  brought  another  action  to  reYire  that  of 

1710,  but  nothing  farther  was  done. 
^yj2.  ^^  177%  the  appellant,  son  of  Robert,  rerived  and  transferred  the 

old  action  of  1 710  against  the  respondent  It  occurred  to  the  re- 
spondent that  the  original  action  was  prescribed  and  out  of  Court ; 
but  the  Lord  Ordinary  being  of  a  different  opinion,  the  old  action 
proceeded  at  the  point  where  it  was  dropped. 
July  24  1773  ^^^  ^'^^  Ordinary  pronounced  this  interlocutor :  **  Finds,  that 
"  the  interlocutor  of  the  Court  in  171 4>  by  which  the  defence  of 
''  prescription  is  sustained,  as  to  all  other  grounds  of  redactions  and 
^^  nullities,  except  those  particularly  libelled  on  in  the  former  pro- 
**  cess  of  count  and  reckoning,  and  which  was  adhered  to,  and  not 
reclaimed  against  in  due  time,  is  a  final  interlocutor  as  to  that 
point,  and  therefore  finds  the  pursuer's  plea,  founded  on  the  sop* 
posal  it  was  still  open  for  him  to  insist,  in  the  same  way  that  he 
'^  might  were  there  no  prescription  run,  is  not  competent ;  and  with 
respect  to  the  pursuer  s  plea  that  prescription  is  interrupted  by 
minorities,  which  it  is  not  disputed,  is  still  competent  for  bin, 
^'  Finds,  that  he  has  not  brought  sufficient  evidence  in  support 
'*  thereof;  and  in  respect,  1*  It  does  not  appear  that  he  can  found 
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'^  OD  any  fart  of  the  20  jear^  minority  of  Hugh,  the  ton  of  John       1776. 
**  the  second ;  for  though  there  is  a  disposition  bj  John,  the  &ther 


*^  to  Hugh,  who  was  at  the  time  a  child  a  year  old,  there  is  no  eri-     bukr  of 
•«  dence,  nor  by  the  words  of  the  disposition,  that  it  was  delivered  to      oo»J*«" 
*^  any  body  on  the  child's  account ;  and  as  it  proceeds  on  the  recital  grant,  &c 
**  that  the  father  was  going  abroad,  which  it  was  clearly  proren  he 
'*  did  not,  cTery  circumstance  concurs  to  show  that  it  was  neyer  out 
'*  of  the  &ther^8  power  ;  and  as  he  li?ed  till  after  the  son's  majority, 
**  the  minority  of  the  son  cannot  aid  the  pursuer ;  and,  2dly,  The 

pursuer  cannot  plead  on  the  twelre  years'  minority  of  John  the 
second,  supposing  these  proved,  as  the  right  did  not  at  that  time 
**  stand  in  John,  but  in  Balnagowan,  as  a  proper  purchaser ;  and, 
**  therefore,  upon  the  whole,  sustains  the  defences,  assoilzies,  and 
**  decerns." 

On  representation,  the  Lord  Ordinary  adhered.  And  on  reclaiming  Dec.  11,1773. 
petition  to  the  Court,  **  The  Lords  adhere  to  the  Lord  Ordinary's  in- 
**  terlocutor,  in  so  far  as  it  fiods  the  interlocutor  of  the  Court,  of  the 
'*  3d  Feb.  I7H,  is  a  final  interlocutor,  and  is  to  be  held  a  re$  judicata, 

and  in  so  far  refuse  the  desire  of  the  petition.     But  in  respect  of 

certain  new  productions,  made  on  the  part  of  the  petitioner,  and 

which  were  not  before  the  Lord  Ordinary,  they  remit  to  his  Lord- 
**  ship  to  hear  parties  thereon." 

After  memorials  were  given  in,  the  Lord  Ordinary,  in  a  special  Mar.  2,  1775. 
interlocutor,  found  prescriptive  possession  run ;  and  also  that  the 
minorities  pleaded  were  not  sufficient  to  interrupt  that  prescription." 

On  reclaiming  petition,  the  Court  finally  adhered  to  the  Lord  Or- 
dinary's interlocutor.  Jan.  3i,  1776. 

Against  these  interlocutors  the  present  appeal  was  brought  to  the 
House  of  Lords. 

Afler  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained  of  be 
affirmed. 

For  Appellant^  Aleg.  Wedderbum^  Alex.  Mum-ay^  Ray  CctmpbeU. 
For  Respondent,  E.  Tkurlowy  Henry  DundaSf  Ar.  Macdonald. 


Alex.  Dukr  of  Gordoit,  ....        Appellant; 

Sir  James  Grant,  Bart.,  Colonel  James  Grant, ^ 
Colonel  Alexander  Grant,  the  Earl  of  Fife,  >-  HespandenU, 
and  Others 3 

House  of  Lords,  22d  March  1776. 

CauxvE  DrKsa— Cruive  Fisnixo—FLOATiNa  Timber  Dowy  ▲  River.— 
Circumstances  in  which  a  party  was  held  to  have  a  cruive  fishing,  and  entitl- 
ed to  erect  dykes  for  that  purpose,  but  so  as  not  to  obstruct  the  floating  down 
the  river  to  the  sea,  the  wood  and  timber  belonging  to  the  superior  heritors. 

This  was  a  dispute  tetween  the  appellant  and  the  respondents  be- 
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177(5.        ing  heritors  on  the  hanks  of  the  river  Spey,  as  to  the  right  of  cnrive 
fishing  in  that  river  claimed  by  the  appellant,  and  which  the 


DUKR  OF     gpondents  contended  he  had  not ;  action  was  brought  to  declare 

GORDON  f    .  ..  .    1  . 

y  their  respectiye  rights. 

GRANT,  &c.  It  was  stated  that  the  former  Duke  of  Gordon  had  raised  action 
to  have  his  right  of  tugnet  fishing  in  the  sea  at  the  mouth  of  the 
river  Spej,  and  likewise  to  have  his  right  to  a  currach,  cobble  and 
spear  fishing  in  the  said  river  declared  ;  but  no  conclusion  was  made 
as  to  a  cniive  or  dyke  fishing. 
July  14, 1727.  The  Court  of  Session  then  pronounced  this  interlocutor:  **  Find 
^^  the  Earl  of  Moray,  and  other  pursuers,  have  the  only  right  of  sal- 
^'  mon  fishing  in  the  river  Spey,  from  the  Pot  upwards  to  the  Bum 
**  of  Inchneil ;  and  that  they  may  use  the  same  with  cobbles  or 
<*  currachs  as  they  may  think  fit ;  and  that  the  Duke  of  Gordon  has 
**  no  right  of  fishing  within  the  hounds  aforesaid.  And  also  find 
'*  that  the  Earl  of  Moray  and  the  other  pursuers  have  a  right  of  fish- 
'*  ing  with  currachs  only  from  the  Bum  of  Inchneil  to  Balhagarty- 
<*  gaven ;  and  that  the  Duke  of  Gordon  hath  right  to  fish  with  cob- 
^'  ble,  currach,  or  otherwayt,  within  the  said  boundf,  and  decerns 
**  and  declares  accordingly."  The  Court  afterwards  altered  the  words 
or  othertvaysy  to  "  or  in  any  other  lawful  way,''  by  interlocutor  of 
July  27,—  27th  July  ;  and  under  this,  the  defenders  contended  that  it  could 
never  mean  to  extend  to  a  cruive  or  dike  fishing. 
This  interlocutor  was  affirmed  on  appeal. 

In  1733,  however,  a  new  action  was  nused  by  the  respondents 
against  the  Duke,  to  have  it  found  that  he  had  no  right  to  a  cruive 
fishing,  which  he  insisted  on.  In  this  action  the  Court  finally  pro- 
July  15, 1737.  nounced  tliis  interlocutor  :  "  Find  that  charter  1684,  containing  a 
'^  novodamus,  gives  the  Duke  a  sufficient  title  to  craives  sub  saxo 
**  de  Ardewhish,  reserving  to  the  heritors  to  be  heard  before  the  Or- 
dinary how  far  the  said  charter  gives  a  right  to  cruives  at  any  other 
part  except  only  at  the  saxum  de  Ardewhish »  and  also  how  far 
*<  the  said  charter  could  give  a  right  to  cmives,  in  prejudice  of  other 
'<  heritors  who  had  anterior  rights  of  fishing  upon  the  river  sub  saxo 
'^  de  Ardewhish  ;  also  adhere  to  the  same  interlocutor,  finding  that 
''  by  law  the  Duke  cannot  build  craives  upon  sands  or  shoals  in  fresh 
'*  water." 
July  20,  rj»jjg  Lqj^^  Ordinary,  in  terms  of  the  remit  thus  made  to  him,  found 

that  the  Duke  must  *'  demolish  and  pull  down  all  braes  and  dykes 
<•  used  by  him  upon  the  W^ater  Spey  above  the  saxum  de  Arde- 
^*  whish.'*     But  no  judgment  was  given  upon  the  other  points. 
175G.  Sir  Ludovick  Grant  brought  an  action  in  1756  against  Sir  Robert 

Gordon  declaring  his  right  to  salmon  fishing  on  the  river  Spey  oppo- 
site to  his  lands,  and  that  the  defender  bad  no  right  to  erect  cruives  or 
yair* ,  braes  and  dykes,  or  other  unlawful  engines,  for  fishing  in  the 
water  of  Spej',  to  the  prejudice  of  his  right.  To  this  action  the  Duke 
of  Gordon,  and  the  Earls  of  Findlater  and  Fife  were  afterwards  sisted 
as  parties  ;  and  Sir  Ludovick  brought  also  an  action  against  them 
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on  thesstme  grounds.  In  consequence  of  the  Duke  of  Gordon  being  a        1776. 

minor,  the  guardians  prevailed  on  the  pursuer  to  delay  the  proceed-     

ing  until  he  came  of  age.  cillon 

A  new  action  was  then  brought  by  the  respondents  to  have  it  ^* 

found  that  the  Duke  of  Gordon  had  no  right  or  title  to  erect  cruives,  ^^^^^^^^^  ^' 
braes,  or  other  engines,  and  that  the  channel  of  the  river  ought  to  be 
laid  open  and  all  obstructions  removed. 

The  Court  of  Session  finally  pronounced  this  interlocutor:  <*  Find  Aug.  10, 17 75. 
''  the  defender,  the  Duke  of  Gordon,  is  not  entitled  to  hare  cruives, 
•*  braes,  or  dykes,  upon  those  parts  of  the  river  Spey  within  which 
''  the  crown  had  granted  rights  of  fishing  to  other  heritors  before  the 
*'  date  of  the  Duke  of  Gordon's  charter  1684.  And  therefore  or- 
**"  dain  the  cruives,  braes  or  dykes  already  erected  within  that  space 
*'  to  be  demolished.  And  decern  and  declare  accordingly.  And 
*'  find  it  unnecessary  to  determine  at  present  that  point  relative  to 
**  the  floating  of  the  timber." 

The  Lord  Ordinary  ordered  the  cruives  and  dykes  to  be  demolish-  Nov.  2, 1775. 
ed.  All  have  accordingly  been  removed,  except  the  appellant's  Dec.  21,— — 
cruive  dyke. 

Against  these  interlocutors  the  present  appeal  was  brought  to  the 
House  of  Lords. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained  of  be  re- 
versed, and  the  cause  be  remitted*  to  the  Court  of  Session  to 
proceed  upon  the  foundation  of  the  respective  rights  of  the  par-* 
ties,  ascertained  and  established  by  the  interlocutor  of  the  14(b 
July  1727}  ond  declarations  there  made. 

For  the  Appellant,  Al,  Wedderbum^  Alex.  Murray ^  JRobi,  McQueen, 

Arch.  Af* Donald. 
For  the  Respondent,  E.  Thurlow,  Henry  DundaSt  llay  Campbell. 


JoEN  GiLLox,  .  .  ...  Appellant  ; 

Catuerine  AiuiRUEAD  ^  lIusBAND,  .  Respondents. 

For  report  of  this  case,  see  Morison,  p.  15286.  It  is  said  by  Pro- 
fessor Bell  (Com.  vol.  i.  p.  76,  n.  1.)  that  the  case  was  affirmed  on 
appeal ;  but  the  Compiler  has  not  been  able  to  find  any  such  appeal, 
nor  any  trace  of  it  in  the  Journals  of  the  House  of  Lords. 


•  Under  this  remit,  the  Court  of  Session  found  the  Duke  entitled  to  a 
cruive  fishing,  aud  to  erect  cruive  dvkes,  but  so  as  to  leave  the  river  open 
to  allow  the  respondents  to  float  their  timber  down  at  certain  seasons  of 
the  year.  And,  on  appeal  to  the  House  of  Lords,  this  judgment  was  af- 
firmed.     Vide  vol.  II.  p.  582,  ante. 


682  CASES  ON  APPEAL  FROM  SCOTLAND. 


1789. 


Wh.  and  James  Douglas,         •  .  •         AppeUanU ; 

8COTT       gjj^  Q^  CoLEBRooKB  <k  Co.  .  .        EespotulenU. 


r. 

IT( 
B£TON. 


CREDITORS  OF  ^.^  ^^^  .^  reportcd  in  Mor.  p.  1605,  18th  July  1780,  and  is 
stated  bj  Professor  Bell  (Com.  vol.  i.  p.  416,  n.  2.)  to  hare  been  af- 
firmed on  appeal ;  but  no  appeal  case  has  been  found,  and  no  trace 
of  it  in  the  Journals  of  the  House  of  Lords. 


[M.  13.371.] 

Walter  Scott,        •  .  •  .  Appellant  ; 

Creditors  of  Hugh  Setov,  .  .  Bespondents. 

House  of  Lords,  7th  April  1789. 

Judicial  Salx — Heritablr  Debts,  ExTrxcriov  or — ^Bdd  that  the 
debts  affecting  a  bankrupt  estate,  sold  at  a  judicial  sale,  are,  upon  pa,^ ment  of 
the  price,  extinguished  to  every  effect  except  that  of  securing  the  purchaser. 

The  bankrupt  estate  of  Appine  haying  been  purchased  at  a  judicial 
sale  by  Mr.  Seton,  on  the  creditors  receiving  payment  out  of  the 
price,  conreyances  of  their  debts  were  made  over  in  trust,  for  the  be- 
hoof of  Mr.  Seton,  to  the  appellant  Mr.  Scott,  his  agent  and  man  of 
business.  Mr.  Scott  thereafter  laid  out  considerable  sums  of  money 
on  Mr.  Seton*  s  account ;  and  for  his  security  of  those  sums  Mr.  Seton 
executed  deeds,  by  iivhich  he  consented  and  declared,  that  Mr.  Soott 
should  continue  vested  with  the  rights  to  the  Appine  debts  until 
those  due  to  himself  were  paid.  Alexander  Farquharson,  the  heir 
of  the  cautioner  for  the  price  of  the  estate,  then  obtained  from  Mr. 
Scott  a  disposition  to  the  Appine  debts,  for  the  sole  purpose  of  se- 
curing his  relief  as  to  the  cautionary  obligation. 

In  this  situation,  Mr.  Seton  became  bankrupt,  and,  in  a  ranking 
and  sale  brought  by  his  creditors,  Mr.  Scott  claimed  a  preference  over 
the  other  creditors,  on  the  ground  that  there  was  no  ipso  Jure  extinc- 
tion of  debts  affecting  an  estate,  and  that  the  act  1695,  framed  for  the 
benefit  of  purchasers  at  a  judicial  sale^  could  not  be  construed  to  li- 
mit his  rights  at  common  law. 
July  10, 1788.  On  report  to  the  Court,  they  held,  that  the  debts  affecting  a 
bankrupt  estate  conveyed  to  the  purchaser  at  a  judicial  sale,  are  ex- 
tinguished to  every  other  effect  except  that  of  securing  the  purchaser. 

On  appeal  to  the  House  of  Lords,  this  judgment  was  affirmed* 

For  Appellant,  /.  Abercromhyn 
For  Respondents,  /•  Clerk, 
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[Mor.  4964.] 


1791. 


IIblb  n  Ruthbrpord  or  Scott,  Widow  of  Wji.  Scott  1  ^^».  **^^" 

of  Newcastle,    .  ...  J     -PP^     '     jkrdon,  &c. 

Arch.  Jerdon,  (formerly  called  Jerdon  CAyERHiLL)^^ 

and  Jean  Jerdon  bis   Sister,  Infants,   by  iheirr   HespondenU* 
Guardian,  and  Thomas  Cayerhill,  Jedburgh,        ) 

House  of  Lords,  23d  Feb.  1791. 

Reductxoit  of  Dxeds— Fbaud  AMD  IxcAPACiTT.— Held  that  deeds'gnuit- 
ed  by  a  person  95  years  of  age,  subject  to  attacks  of  palsy,  and  where  the 
memory  was  a  good  deal  impaired,  were  snstained ; — the  deeds  having  been 
execated  several  years  before  his  death,  and  before  these  shocks  and  impaired 
memory  had  appeared. 

The  appellant  was  the  heir  at  law,  and  next  of  kin  of  the  late 
Archibald  Jerdon  of  Bonjedward,  her  uncle :  She  brought  the  pre* 
Bent  action  before  the  Court  of  Session  to  set  aside  and  reduce  the 
will  of  her  said  uncle,  executed  by  him,  whereby  he  conreyed  hia 
whole  real  and  personal  estate  to  the  respondents,  who  were  the 
children  of  a  natural  daughter  of  the  deceased,  to  whom  he  had  a 
strong  attachment,  and  who  had  been  brought  up  in  his  house  from 
infancy. 

The  grounds  of  the  reduction  were,  1.  That  at  the  time  the 
deeds  were  executed,  the  said  Archibald  Jerdon  was  through  age,  and 
the  effects  of  a  paralytic  disorder,  so  much  reduced  in  point  of  intel- 
lect, as  to  be  incapable  of  giving  directions  for  executing  his  will,  and 
was  in  a  state  liable  to  be  led  by  any  person  who  happened  to  be  a- 
bout  him»  and  was  totally  incapable  of  judging  for  himself,  or  form- 
ing any  deliberate  will  of  his  own,  or  understanding  the  import  of  any 
such.  2.  That  the  deeds  so  executed  were  fraudulently  iropetrated 
from  him  by  the  respondents,  or  some  of  them,  or  by  persons  em- 
ployed by  them.  Thus  incapacity  and  fraud  were  the  grounds  of  the 
reduction. 

The  Lord  Ordinary  baring  allowed  a  proof. 

It  was  proved  that  the  maker  of  the  deed  had  had  a  serere  stroke 
of  the  palsy  before  executing  the  deed — that  he  was  95  years  of  age. 
The  doctor  who  attended  bim  for  six  years  before  his  death,  stated 
about  three  years  before  his  death  that  he  had  a  stroke  of  the  palsy, 
and  that  he  attended  him  : — '*  that  he  did  not  continue  very  long  ill 
"  of  that  disease,  and  he  recorered  perfectly  of  it  in  point  of  bodily 
**  health  ;  but  he  had  upon  him  at  the  same  time  a  scorbutic  erup- 
*'  tion,  which  continued  for  years,  and  for  which  and  other  complaints 
**  the  deponent  continued  to  attend  him  to  the  time  of  his  death. 
«  That  after  he  recoyered  the  said  stroke  of  palsy,  Mr.  Jerdon,  in 
**  the  intervals  of  his  illness,  appeared  to  the  deponent  to  converse 
*<  rationally  and  sensibly  enough  ;  but  that  he  had  more  shocks  of 
"  the  palsy  than  one ;  namely,  one  in  17^9  which  was  the  first,  and 
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1791  *'  ^^'  ^^^^  ^^  ^^  seTeral  other  alight  shocks :  That  at  these  times 

«  he  appeared  to  the  deponent  to  be  considerablj  affected  both  in 


McoTT       ^  point  of  judgment  and  memory,  bat  more  in  point  of  memoij  than 
0*  « jadgment,  being  at  a  loss  for  words  to  express  his  ideas  :  That 

JBRDON,  &c.  ^f  ^^^  ^£  ^^^^  shocks  were  so  slight  as  to  be  got  the  better  of  in  a 
"  day  or  two  ;  and  that  there  was  no  shock  that  he  can  remember 
^<  of  between  1780  and  1784  :  That  between  the  years  1780  and 
*'  1784  Mr.  Jerdon  did  appear  to  him  to  be  capable  of  ordinary 
business;  as  also  that  he  appeared  to  the  deponent  tenacious  of  his 
own  opinions,  and  attentive  to  his  own  interests." 
Mr.  Jerdon  died  in  1786,  at  the  advanced  age  of  95.  And  the 
three  deeds  executed  were  dated  respectively  in  I778>  in  1781,  and 
a  third  testamentary  deed  25th  September  1783. 
Nov.  17, 1789.     The  Court  repelled  the  reasons  of  reduction. 

Against  these  interlocutors  the  present  ^peal  was  brought. 
Pleaded  for  the  Appellani. — Although  it  is  certainly  a  just  rale, 
that  effect  should  be  given  to  the  ultima  voluntas  iesiaioru  even  to 
the  exclusion  of  the  lawful  heirs ;  yet,  on  the  other  hand,  the  best 
and  the  wisest  may  be  reduced  to  such  a  state  of  weakness,  in  which 
situation  advantage  may  be  taken,  by  the  artifice  of  designing  and 
officious  men.  The  law  is  properly  careful  to  preserve  the  succes- 
sion of  persons  labouring  under  such  weakness  of  understanding,  and 
therefore  the  utmost  jealousy  is  to  be  entertained  of  deeds  of  settle- 
ment executed  in  the  circumstances  of  the  present  deed.  At  the 
time  these  deeds  were  executed,  it  is  established  by  the  proof  that 
Mr.  Jerdon  was  incapacitated  both  in  mind  and  body,  and  this,  add- 
ed to  the  fraud  and  circumvention,  ought  to  be  sufficient  to  set  them 
aside.  Under  the  head  of  circumvention,  it  is  not  necessary  to  prore 
such  a  dpgree  of  it  as  would  have  deceived  even  a  person  of  soimd 
understanding.  But  that  it  is  enough  if  such  a  degree  of  incapacity  is 
proved  as  makes  the  person  evidently  liable  to  be  acted  upon  by  that 
specific  degree  and  kind  of  artifice  and  influence  which  are  also  proved 
to  have  been  exerted  against  him.  Even  supposing  total  incapacity 
were  not  proved,  and  that  Mr.  Jerdon  had  still  flashes  of  reason  and 
partial  restoration,  yet,  it  is  undeniable  his  mental  capacity  was 
impaired,  and  the  will  obtained  by  the  arts  of  strangers  who  were 
about  him  at  the  time.  In  many  instances  the  Court  of  Session  have 
set  aside  deeds  on  similar  grounds.  Thus  in  the  case  of  Dallas  o. 
Dallas  in  1778>  the  deed  was  reduced  on  proof  of  weakness  on  the 
part  of  the  granter,  and  circumstances  of  undue  influence  on  the 
part  of  those  who  obtained  the  deed  in  prejudice  of  the  nearest  heirs. 
In  the  case  of  Trotter  v.  Trotter,  in  1774,  the  will  was  set  aside,  al- 
though in  favour  of  the  nearest  heirs,  because  it  had  been  procured 
by  importunity  and  fraud.  In  the  case  of  Macartbur,  the  chief  in- 
gredient in  the  proof  was  that  the  father,  who  was  the  daughter  s 
heir,  was  kept  at  a  distance ;  and  there  was  no  proof  of  previous  in- 
structions  to  execute  the  deed,  emanating  from  Miss  Macarthur  hi  r 
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self.    And  in  Brown  against  Chalmers,  where  the  judgment  of  the 

Court  of  Session  was  affirmed  in  the  House  of  Lords,  the  chief  cir-     '  ^ 

SCOTT 

cumstance  in  the  cause  was,  the  interference  of  a  writer,  who  used  ^, 

arguments  with  his  employer,  a  man  far  advanced  in  life,  and  ren-  jhrdon,  &c. 

dered  weak  hj  disease,  and  hj  habits  of  intemperance,  though,  at 

the  time  of  executing  the  will,  he  was  quite  sober,  and  the  will  was 

read  to  him.     In  the  case  of  Crawford  of  Doonside  there  was  no 

bad  intention  of  any  kind  ;  but  Mr.  Crawford  had  delayed  too  long 

the  important  business  of  making  his  will.     He  relied  npon  very 

honourable  gentlemen,  who  were  present  when  he  put  his  name  to 

it,  without  being  able  either  to  read  or  hear  it  read,  and  the  will  was 

set  aside. 

Pleaded  for  the  Mespondents, — ^There  are  two  points.  1st.  Inca- 
pacity. 2d.  Fraud.  As  to  the  first,  the  only  point  of  time  at  which 
it  is  material  to  inquire  into  the  state  of  Mr.  Jerdon  s  health  and 
understanding  is  the  date  of  the  will.  What  he  was  before,  or  what 
he  became  after,  is  of  no  consequence,  provided  that  at  that  date  he 
was  of  sound  disposing  mind.  But  the  appellant*s  evidence,  avoid- 
ing that  particular  period,  takes  a  range  of  several  years,  and,  pick- 
ing up  scanty  anecdotes  of  infirmity  or  occasional  mental  debility 
during  parts  of  that  period,  imagines  this  is  enough.  She  has  proved 
the  deceased  had  a  stroke  of  palsy  in  1780 — that  he  continued  more 
or  less  under  it  till  May  1781 — that  though  he  then  recovered  com- 
pletely, he  had  a  second  attack  in  1784,  and  others  at  different  times. 
But  there  is  no  evidence  that  he  was  ill  at  the  date  of  these  deeds. 
As  to  his  not  being  able,  afi»r  the  first  stroke,  to  express  himself  with 
that  ease  and  fluency  as  formerly,  the  respondent  is  willing  to  admit 
this,  but  that  can  never  go  to  establish  incapacity.  On  the  contrary, 
down  to  the  date  of  his  death  in  1786,  he  continued  to  enjoy  the  full 
possession  of  his  mental  faculties  for  a  man  of  hisyears.  In  regard  to 
fraud,  the  whole  is  founded  upon  the  mere  supposition  that  she,  be- 
ing the  deceased*  s  heir,  he  must  have  had  a  predilection  for  her,  un- 
less some  fraud  had  been  used ;  but  the  whole  circumstances  show- 
ed that  he  had  never  any  intention  of  favouring  her,  and  that  this 
predilection  was  in  fiivour  of  his  natural  daughter,  in  whose  favour 
every  deed  that  was  made  was  executed.  The  last  will  was  in  fa- 
vour of  her  infant  children,  who  could  not  be  participant  or  privy  to 
any  fraud  or  scheme  whatever,  and  the  agent  chosen  to  execute  this 
deed  was  a  man  of  established  character  in  the  first  rank  of  his  pro- 
fession. On  all  these  grounds,  therefore,  there  was  not  sufficient 
evidence  to  set  aside  the  deed. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  the  Appellant,  T.  Ershine^  J.  AnstnOher. 

For  the  Respondents,  Sir  J.  Scott,  Bob.  Blair,  Alex.  Ahercromby. 
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BBNDKRaON 
9. 


[Mor.  4215.] 
Sir  John  Henderson,  Bart.,        ....        AppdlarU  /  * 
uBNDERsuir.  Robert  Bruce  Henderson,  Esq.,        .        •        .  Respondent, 

Houae  of  Lords,  11th  May  1791. 

FiAR  OR  LtFERCtfTBR — ^Emtail^Cohditioh.— I.  Circtmidtances  in 
which,  thong^h  an  estate  belonged  originally  to  the  wife,  and  was  taken  to 
her  and  the  husband  in  conjunct  fee  and  liferent,  fuling  whom  to  the  wife's 
heirs,  and  failing  them  to  the  heirs  and  assignees  whatsoever  of  the  husband, 
that  the  fee  was  in  the  latter,  and  that  he  was  entitled  to  make  entail  with 
the  condition  therein  specified.  2.  In  this  entail,  the  condition  was,  that 
when  the  estate  of  Earshall  came  into  the  family  of  Fordell,  the  htAr  of  For- 
dell  was  not  to  hold  both  estates,  but  Earshall  estate  was  to  go  to  the  next 
heir.  Held,  this  condition  good,  and  that  the  heir  of  Fordell  was  bound  to 
denude  in  farour  of  the  next  heir. 

Robert  Bruce  of  B^arshall  held  his  estate  of  Earshall  under  a  des* 
tination  to  heirs  male  ;  but  haring  himself  no  heirs  male,  and  there 
being  issue  of  his  bodj  four  daughters,  he  executed  a  deed  upon  the 
narratiye,  that  as  the  estate  Tras  considerably  burdened  with  debts* 
he  had  resolved  that  what  of  the  same  was  free,  after  paying  these 
debts,  should,  failing  heirs  male  of  his  own  body,  belong  to  the 
heirs  female  of  his  body,  riz.  to  his  four  daughters  successiyely,  and 
the  heirs  of  their  bodies,  whom  failing,  to  his  sisters  and  the  heirs 
of  their  bodies ;  the  eldest  daughter  always  to  succeed  without  di- 
vision, and  to  exclude  heirs  portioners. 

The  estate,  at  the  date  of  this  settlement,  was  loaded  with  debts, 
equal  to  or  exceeding  its  value,  so  that  Robert  Bruce,  the  granter, 
had  little  more  than  the  name.  The  substantial  right  in  the  estate 
was  rested  in  a  number  of  creditors,  who  had  adjudications  thereon, 
some  of  which  were  completed  by  charter  and  sasine,  and  the  legals 
long  expired, 

Robert  Bruce  died  in  1768  without  male  issue.  His  eldest  snr- 
viving  daughter,  Helen  Bruce,  did  not  think  it  expedient  to  make 
up  titles  by  serving  herself  heir  of  provision  under  the  above  settle- 
ment, or  to  enter  into  possession;  but  a  creditor,  after  ohtainiog 
charter  and  sasine,  and  decree  of  expiry  of  the  legal,  and  decree  f^ 
mails  and  duties  against  the  tenants,  entered  into  possession. 

Helen  Bruce  was  thrice  married;  1st,  to  David  Baillie.  Mr. 
Baillie,  by  the  assistance  of  his  father,  acquired  right  duryig  the  sab- 
sistence  of  the  marriage,  to  several  of  the  most  considerable  of  the 
debts  affecting  the  estate,  particularly  to  the  adjudication  above-men* 
tioned.  'He  died  in  17^6,  leaving  one  son,  who  also  died  soon  there- 
after. His  eldest  brother  served  heir  to  him,  and  thereby  acquired 
right  to  the  debts  and  adjudications  affecting  the  estate  of  EarahaP  ; 
all  of  which  he  made  over  to  his  father,  James  Baillie,  W.8^  who 
Jan.  30, 1728.  by  virtue  thereof  entered  into  possession,  and  levied  the  rents. 
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By  contract  between  the  said  James  Baillie  and  iihu  Helen       1791. 
Bruce,  bis  widowed  daugbter-in-law,  be  agreed  upon  tbe  narrative    — — — 
that  tbe  debts  contained  in  David  BaUlie's  bonds,  paid  by  tbe  fatber  bendrrson 
aflter  tbe  son's  deatb,  witb  other  debts  due  to  bim  by  bis  son,  and  HiirDEBsoN. 
what  tbe  fatber  had  paid  out  for  bim  and  tbe  maintenance  of  bis 
widow  and  family,  after  deducting  all  intromissions  witb  tbe  rents  of 
Earsball,  amounted  to  £3108  ;  Mr.  Baillie,  for  tbe  lore  and  respect 
be  bore  to  bis  daughter-in-law,  became  bound  and  obliged,  in  part 
payment  of  tbe  said  sum,  "  to  make  over  tbe  said  estate,  and  any 
^'  other  lands  which  belonged  to  tbe  deceased  Sir  Andrew  Bruce, 
^'  and  Andrew  Bruce  of  Earsball,  bis  son,  witb  all  right,  title,  and  in- 
*'  terest  he  bad  thereto,  with  tbe  haill  debts  affecting  tbe  same,  stand- 
^*  ing  in  his  &your,  and  that  in  favour  of  tbe  said  Helen  Bruce  and 
'^  her  heirs  and  assignees ;  but  reserving  to  bim,  tbe  said  James 
*'  Baillie,  and  his  foresaids,  the  rights  and  securities  of  tbe  said 
'*  estate,  and  the  possession  thereof,  for  security  of,  and  till  be  should 
^'  be  fully  paid  off  tbe  foresaid  mentioned  sum  with  interest." 

Mrs.  Helen  Bruce  in  1730  married  her  second  husband,  Mr. 
James  Henderson,  granduncle  to  both  parties  in  this  cause ;  She 
entered  into  a  contract  of  marriage,  and  in  place  of  conveying  her 
interest  in  the  Earsball  estate,  she  bound  and  obliged  herself  to  pay 
bim,  her  husband,  80,000  pound  Scots,  an  obligation  upon  which  it 
was  intended  that  be  should  raise  adjudication,  and  by  this  means 
obtain  possession  of  tbe  estate. 

In  order  to  fortify  still  further  bis  right,  another  contract  was 
entered  into  by  him  with  Mr.  James  Baillie,  in  terms  somewhat 
similar  to  those  in  Baillie's  contract  witb  Mrs.  Helen  Bruce. 

Soon  after  Mr.  Henderson  executed  a  settlement,  bearing, — **  For  Feb.  1733. 
"  the  love  and  favour  which  I  have  and  bear  to  Mrs.  Helen  Bruce, 
*'  my  spouse,  do  hereby  assign  and  dispone  to  myself  and  her,  in 
*'  conjunct  fee  and  liferent,  for  her  liferent  use  allenarly,  in  case  she 
*'  survive  me,  and  if  there  happen  to  be  an  heir  or  heirs  existing 
"  of  tbe  marriage  betwixt  us,  and  to  tbe  heirs  of  tbe  marriage  be- 
"  tween  us  in  fee  >  and  in  defieiult  of  issue  of  tbe  marriage  betwixt 
''  us  two,  to  such  of  us  as  shall  survive  tbe  other,  and  to  such  surviv- 
*<  or  s  heirs  or  assignees  whatsoever,  all  right,  title,  and  diligence,  that 
**  I  have  already  acquired,  and  shall  happen  to  acquire,  either  in  my 
'*  own  name,  or  in  tbe  name  of  any  other  person  or  persons  to  my 
««  use  and  behoof,  of  or  concerning  tbe  lands  and  estate  of  Earsball**' 

In  order  to  complete  the  above  plan,  which  bad  been  settled  at 
tbe  time  of  tbe  marriage,  of  vesting  in  Mr.  Henderson  the  right  to 
tbe  estate  of  Earsball,  or  at  least  to  tbe  reversion  thereof,  it  was 
afterwards  concerted,  in  consequence  of  tbe  advice  of  counsel,  that 
bis  spouse  and  her  two  sisters,  under  tbe  character  of  beirs-portioners 
to  their  fatber,  should  concur  in  granting  a  bond  to  the  amount  of 
100,000  pounds  Scots  in  favour  of  George  Lock,  as  trustee  for  Mr. 
Henderson,  tbe  bond  to  contain  in  grasmio  a  declaration  that  it  bad 
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1791.        ^^^^  granted  for  the  sole  purpose  of  enabling  Mr.  Lock  to  lead  an 
. adjudication  of  the  estate,  which  would  be  an  effectual  title  of  pro* 


BENDKRsoN    pertj,  and  to  convey  the  same  to  Mr.  Henderson.    A  trust-bond  was 
^'  accordingly  granted,  qualified  by  stating  the  purpose  for  which  it 

was  so  granted,  namely, — "  that  by  adjudication,  or  such  other 
"  method  as  is  competent  by  law  ;  and  that  the  said  George  Lock, 
'*  or  his  heirs,  who  shall  have  established  such  titles,  shall  denude 
*'  thereof,  to  and  in  favour  of  me,  the  said  Mr.  James  Henderson, 
*'  and  me  the  said  Mrs.  Helen  Bruce,  in  conjunct  fee  and  liferent, 
"  and  to  the  heirs  of  his  body  to  be  procreate  betwixt  him  and  me, 
"  the  said  Helen  Bruce ;  which  failing,  to  and  in  favour  of  me,  the 

said  Helen  Bruce,  and  the  heirs  to  be  procreated  of  my  body  of 

any  subsequent  marriage  :  which  failing,  to  and  in  favour  of  me. 
*^  the  said  Elizabeth  Bruce  the  sister  ;  which  all  failing,  to  the  said 
**  Mr.  James  Henderson,  his  heirs  and  assignees  whomsoever." 

Upon  this  bond  George  Lock  obtained  an  adjudication  of  the 
estate  of  Earshall  for  payment  of  the  sum  in  the  bond,  amounting 
with  penalty  to  712,500  pounds  Scots. 

Thereafter  Mr.  Lock  executed  a  deed  divesting  and  denuding 
himself,  and  stating,  that  seeing  the  said  trust  bond  was  only  granted 
to  me  on  trust  '^for  behoof  of  the  said  James  Henderson.**  •*  There- 
'*  fore,  wit  ye  to  have  sold,  alienated,  and  disponed,  to  and  in  favour 
"  of  the  said  Mr.  James  Henderson,  and  Helen  Bruce  his  spouse. 

and  the  longest  liver  of  them,  in  conjunct  fee  and  liferent,  and 

failing  either  of  them  by  decease,  to  the  heirs  and  assignees  of  the 
'*  survivors  heritably  under  reversion,  according  to  act  of  parliament, 
'^  all  and  whole  the  said  lands.** 
Sept.  30  1737.  Before  obtaining  this  conveyance  from  Mr.  Lock,  another  settle- 
ment had  been  executed,  by  which  Mr.  Henderson  assigned  to  Mrs. 
Helen  Bruce,  his  spouse,  the  contract  and  agreement  entered  into  by 
him  with  Mr.  James  Baillie,  with  full  power  to  her,  "  immediately 
*'  after  my  decease,  not  only  to  enter  into  possession,  but  to  intromit 
"  with,  uplift,  and  receive  the  rents,  &c."  This  settlement,  like  the 
former  one,  reserved ^tf//  power  to  revoke  or  alter  at  any  time  during 
the  granter's  life.  It  has  been  asserted  that  both  were  delivered  to 
Helen  Bruce  during  the  granter's  life,  and  the  respondent  has  no 
occasion  to  dispute  the  fact. 

In  1738  Mr.  Henderson  having  implemented  his  part  of  the  con- 
tract above  mentioned  with  Mr.  Baillie,  by  finding  security  for  the 
balance  of  the  36,000  merks  which  he  was  bound  to  pay  by  that 
contract,  he  (Mr.  Baillie)  with  consent  of  his  son,  executed  a  formal 
disposition,  which,  after  reciting  the  various  debts  and  diligences  af- 
fecting the  estate,  with  the  progress  thereof  into  Mr.  Baillie*s  person, 
proceeds  in  these  terms : — *'  And  seeing  Mr.  James  Henderson  of 
*'  Ektrshall  has  made  payment  and  satisfaction  to  me  of  a  certain 
"  sum  of  money,  for  my  granting  these  presents,  whereof  I  grant  the 
*'  receipt ;  therefore,  wit  ye  me  yd\h  consent  foresaid,  to  have  sold. 
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<*  &c. ;  likeas,  I  hereby  sell,  &c.  to  and  in  favour  of  the  said  Mr.       1791. 

*•  James  Henderson,  his  heirs  and  assignees  whatsoever,  all  and  haill   

"  the  foresaid  lands*"    It  conveyed  also  the  debt  and  diligence*  hkhdkiwom 

Upon  these  titles  thus  acquired,  Mr.  Henderson  obtained  charter  HSNOKaxoM. 
of  adjadication  and  resignation  of  the  lands  under  the  great  seal,  in 
these  terms,-^'*  Dilecto  nostro  Jacobo  Henderson  de  Earshall,  fratri 
«<  gennano  demortni  Domini  Joannis  Henderson  de  Fordel  Baroneti, 
<«  ejusque  hseredibus  et  assignatis  quiboscunque*'*  And  he  was 
infeft.  April  1739. 

He  then  executed  a  deed  in  the  form  of  a  strict  entail,  whereby 
be  bound  himself  to  resign  the  said  lands  in  favour  of  ''  myself  and  June  1740. 
*'  Helen  Bruce,  my  spouse,  in  conjunct  fee  and  liferent,  and  the 
*'  lieixs  of  my  body  in  fee ;  which  (ailing,  to  the  heirs  of  her  body  of 

any  future  marriage ;  which  fidling,  to  Elizabeth  Bruce,  his  wife's 

sister,  and  heirs  of  her  body  ;  which  filing,  to  ^Margaret  Bruce, 

(also  her  sister)  and  the  heirs  of  her  body ;  which  failing,  to  her 

husband.  Captain  William  Henderson,  my  brother  germain,  and 
«'  the  heirs  of  his  body ;  whom  failing,  Sir  Robert  Henderson  of 
<*  Fordell,  Bart.*  and  the  heirs  of  his  body ;  which  &iling,  any  other 
**  heirs  I  shall  hereafter  nominate  and  appoint  by  a  writing  under 
^  my  hand ;  and  failing  such  appointment,  to  my  own  nearest  heirs 
'*  and  assignees  whatsoever.'*  This  entail  provided,  that  when  the 
estate  came  to  the  Hendersons  of  Fordell  family,  that  the  estate  of 
Earshall  and  Fordell  should  be  held  by  separate  heirs,  and  in  that 
event  FArshall  should  devolve  on  the  next  heir.  It  also  contained 
the  usual  prohibition  against  selling  or  contracting  debt,  protected  by 
irritant  and  resolutive  clauses  ;  and  the  entail  was  recorded. 

Mr.  James  Henderson  died  in  1741 ;   and  thereupon  his  widow       1741. 
entered  into  the  possession  of  the  estate.    8he  afterwards  married 
Walter  Wemyss  of  Lathacker. 

But  Helen  Bruce  having  died  in  1774,  Sir  Robert  Henderson,  the  1774. 
nephew  of  Mr.  James,  being  then  the  nearest  heir  under  the  above 
entail,  made  up  titles  to  the  estate,  as  heir  of  tailzie  and  provision  to 
his  unde ;  and  upon  the  general  service  which  carried  to  him  the 
unexecuted  procuiatory  in  the  deed  of  entail,  he  expede  a  charter 
ficom  the  crown,  and  entered  into  possession  of  the  estate. 

The  said  Sir  Robert  Henderson  had  two  sons.  Sir  John  the  ap- 
pellant, and  Robert  the  respondent.  In  terms  of  the  condition  of 
the  above  entail,  the  respondent  behoved  to  succeed  to  Elarshall,  his 
elder  brother  taking  Fordell.  But  this  obligation  was  not  imple* 
mented,  and  accordingly  Sir  John,  when  he  succeeded,  entered  into 
both  estates  of  Earshall  and  Fordell. 

Action  was  then  brought  by  the  respondent  to  have  him  to  make 
up  titles,  and  to  denude  in  favour  of  the  respondent. 

The  appellant's  defence  was  twofold : — Ist,  That  Mr  James  Hen- 
derson had  no  power  to  make  an  entail  of  Earshall,  the  property  or 
right  of  fee  th£i:eof  not  having  been  vested  in  his  person,  but  in  the 
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1791.        person  of  Helen  Brace,  bis  spouse,  or  at  least  hdd  in  trost  for  h^ 
— — — —    behoof;  2d,  That  supposing  James  Henderson's  right  were  nnez- 


BSNDBR80N  ceptionablc,  still  there  was  no  obligation  upon  Sir  Robert  Henderson, 
BSNOBBsow.  ^^  °P^°  ^®  appellant,  as  representing  him,  to  give  up  the  eatate  to 
the  respondent  in  the  event  which  has  happened ;  for  that  the  clause 
in  the  entail,  obliging  the  heir  in  possession  of  the  estate  of  Eairiiall 
to  denude  in  favour  of  the  second  son,  was  only  applicable  to  the 
case  of  an  heir  holding  the  estate  of  Earshall  under  the  entail,  and 
who  should  afterwards  succeed  to  the  estate  of  Fordell^  whereas  Sir 
Robert  was  proprietor  of  the  estate  of  Fordell  long  before  he  suc- 
ceeded to  the  estate  of  Earshall,  and  is  so  described  in  Mr.  Hender- 
son's entail. 

The  Lord  Ordinary  ordered  memorials,  and  reported  to  the 
Court.  Upon  the  report  of  Lord  Rockville,  the  Court  pronounoed 
Jan.  21, 1790.  this  interlocutor : — **  The  Lords  repel  the  defences  stated  for  the 
"  defender,  and  decern  and  declare  in  terms  of  the  libel  with  reject 
^  to  the  pursuer's  right  to  the  lands  and  estate  libelled,  and  the  de- 
*'  fender  8  making  up  legal  titles  thereto,  and  denuding  thereof  in 
"  fovour  of  the  pursuer,  in  terms  of  the  entail  libelled  on ;  and  widi 
*'  respect  to  the  other  conclusions  of  the  libel,  remit  the  cause  to  the 
**  L(Md  Ordinary  to  proceed  therein  as  to  his  Lordship  may  seem 
«  just- 
June  \,  1790.     Upon  reclaiming  petition  this  judgment  was  adhered  to. 

Against  these  interlocutors  the  present  appeal  was  brought. 

After  hearing  counsel,  it  was 

Ordered  that  the  appeal  be  dismissed,  and  that  the  interlooators 
therein  oomplained  of  be  affirmed. 

Nora. — It  is  noticed  in  the  House  of  Lords  Journals,  that  no'appel- 
lant's  case  was  printed. 

For  the  Respondent,  Sir  John  ScoU^  Robert  Blair,  Wm.  Tak. 

NoTC^On  going  back  to  the  Court  of  Session,  Sir  John  having  re- 
fused  to  make  up  a  legal  title,  Mr.  Brace  Henderson  was  obliged  to  take 
decree  of  adjudication,  and  completed  title  thereon.  Thereafter  being 
advised,  that  as  he  had  taken  the  Earshall  estate,  not  as  an  heir  of  taflste 
nor  bj  a  servioe  in  that  character,  but  as  a  disponee  under  the  lajaDCtioa 
of  Mr.  Henderson's  deed  ;  and  as  the  prohibitorj  and  irritant  and  other 
clauses  in  that  deed  were  imposed  singly  upon  the  heirs  of  tailzie^  and 
not  upon  a  disponee  taking  the  estate  under  the  clause  of  devolution,  that 
he  was  entitled  to  hold  the  estate  in  fee-simple.  But  the  Court  sustained 
the  entail.— -  FfVe  Sess.  Papers,  12th  Nov.  1796. 
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AcoESBioN.— FtWe  Property  (3.) 
Act  1696,  c.  5.-^  Vide  Heritable  Se- 
caritj. 

— —  23  Geo.  III.  c.  18,  §  5,  Regard- 
ing  intimation  of  adjudications. — 
Vide  Adjudication  (4.) 

1707,  CommiBsion  of  Teinds  to 
augment  Minister's  stipend. — Vide 
**  Augmentation  of  Stipend,"  and 
"  Jurisdiction." 

1681,  c  JO,  Regarding  widow's 
terce.— 7m20  Terce. 

—  1449,  Regarding  riffhts  of  sin- 
gular  suceessors  in  reference  to  ex- 
isting leases. —  Vide  Lease. 

Absolutb  and  Irredeemable  Right — 
Vide  Adjudication  (3.) 

Adjudioatioks.  —  (1.)  Circumstances 
in  which  it  was  held,  where  the  term- 
ly  penaltiee  due  by  a  bond  were 
included  in  the  accumulated  sum  of 
an  adjudication  led  thereon,  that 
these  formed  a  pluris  petitio;  and 
the  adjudication  reduced  to  a  securi'- 
ty  for  payment  of  principal  and  in- 
terest in  the  bond.  •—  Sir  James 
Nasmyth,  Bart.  o.  Samson,  &c.,  4th 
April  1785,  p.  9. 

[2*)    An  heritable  bond  was 


ited, 


granted,  upon  which  adjudication  was 
led  for  the  principal  and  large  ar- 
rears of  interest  due  thereon :  Cir- 
cumstances in  which  held  that  these 
arrears  were  moveable  estate^  and 
belonged  to  the  executors,  reversing 
the  judgment  of  the  Court  of  Session. 
Willockf  &c.,  V.  Ouchterlony,  30th 
March  1772,  App.  p.  659. 

(3.)    Question  Whether  the 


accruing  interest  in  an  adjudication 
belongs  to  the  heir  or  executor  ?-^ 
Held,  in  a  question  of  compensation, 
that  the  interest  accumulated  and 
accruing,  in  an  adjudication,  is  herit- 
able, and  belongs  to  the  heir,  and 
therefore  did  not  fall  under  the  hus- 
band's^ mariti, — Sinclair  v.  Young, 
&c.,  20th  March  1787,  p.  64. 
>    ■      (4.)  A  creditor  had  adjudged. 


and,  upon  expiry  of  the  legal  of  the 
adjudication,  had  obtained  posses- 
sion of  the  lands,  which  possession 
continued  for  more  than  forty  years, 
but  no  charter  or  infefltment  had  fol- 
lowed on  the  adjudication;  and  upon 
this,  the  creditor  pleaded  a  prescrip- 
tive and  irredeemable  right.  Held, 
in  an  action  raised  by  a  co-ad- 
judging creditor,  that  Uie  first  ad- 
judging creditor  was  still  liable  to 
account,  and  that  prescriptive  pos- 
session on  an  adjudication,  of  which 
the  legal  was  declared  to  be  expired, 
did  not  give  an  absi^ute  right  of 
property  without  charter  and  infeft- 
ment.— Gillespie  and  Reid  v.  Hus- 
sey  or  Bogle,  and  Husband,  3d  May 
1793,  p.  305. 

AiMTUDiCATioNs.'— (5.)  If  intimation  be 
given  in  the  first  effectual  adjudica- 
tion, in  order  that  creditors  may  be 
conjoined,  it  is  no  objection  to  any  pos- 
terior adjudication  (so  as  to  disappoint 
them  of  their  proper  place  in  a  rank- 
ing,) that  no  intimation,  in  terms  of 
the  statute,  was  given,  the  want  of 
such  intimation  not  being  a  nullity. 
— Du  Roveray  and  Others  (creditors 
of  Redcastle)  v,  Mackenzie  and 
Others,  Ist  June  1795,  p.  409. 

(6.)  Succession  to,  in  particik 

lar  circumstances. —  Vide  Heritable 
or  Moveable,  and  Approbate  and 
Reprobate. 

Alioquin  SnccEssuBus— Fte^  Domi* 
eile,  No.  3. 

Ante-Nuptial  Coxtract. — Question 
ax^ued  whether  the  parties  can  agree 
to  cancel  and  discharge  an  ante-nup- 
tial contract  after  the  marriage. — 
Donald  v.  Kirkaldy  or  Donald,  8th 
April  1788,  p.  105. 

When  there  is  a  jus  erediti  to 

the  children  by  such  deed. —  Vide 
Jus  Crediti  et  Provision 

Appeal. — (1.)  Competency  of. —  Vide 
Jurisdiction. 

I   (2.)  Held  an  appeal  to  the 
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House  of  Lords  incompetent,  both 
in  the  circumstances  of  the  case,  and 
also  under  the  standing  orders  of  the 
House  of  Lords,  which  makes  appeals 
incompetent  after  the  lapse  of  five 
years. — Honourable  Archibald  Fra- 
zer  V,  His  Majesty's  Advocate,  and 
Simon  Frazer,  Esq.,  and  others,  23d 
November  1795,  p.  425. 

Appaubnt  Hbir. — Held,  although  a 
deceased  father  had  left  his  whole 
estate  to  trustees,  who  were  infeft, 
that  his  heir  was  still  entitled  to  be 
enrolled  as  possessing  a  good  free- 
hold qualification — the  trustee's  pos- 
session being  held  for  him. — Speirs 
V.  Sir  A.  Campbell,  5th  March  1791, 
p.  201. 

Apprentice. — An  apprentice  having 
bound  himself  to  one  Company,  and, 
on  its  dissolution,  his  services  having 
been  transferred  to  another  Compa- 
ny ;  Held  by  the  terms  of  his  agree^ 
meut  he  was  bound  to  serve  the  new 
Company.  Young  r.  Brown  &  Co., 
7th  June  1785,  p.  42. 

Approbate  and  Reprobate. — Circum« 
stances  in  which  a  party  having  taken 
benefit  under  his  father's  will  for 
many  years,  was  held  not  entitled 
to  reprobate  the  same. — ^Martin  and 
Attorney  v.  Martin,  dec.  17th  June 
1795,  p.  425. 

Assignation  to  a  co-surety  paying  the 
debt. —  Vide  Heritable  Security  (1.) 

Assignees  in  Lease. —  Vide  Lease. 

Augmentation  op  Stipend.  —  Held, 
that  the  Court  of  Session,  granting 
once  an  augmentation  to  a  minister 
of  the  pariah,  is  not  precluded,  as 
commissioners  of  teinds,  from  after- 
wards granting  a  second  augmenta- 
tion— this  being  within  the  jurisdic- 
tion and  powers  of  modification  con- 
ferred on  the  Court. — Minister  ol 
Tingwall  v.  Officers  of  State,  22d 
May  1789,  p.  UO. 

Bank  Agent. — Circumstances  in  which 
the  agent  of  a  Bank,  having  entered 
into  a  transaction  for  the  behoof  of 
the  bank  without  special  instructions, 
did  not  bind  the  bank. — MoncriefF, 
&c.  V,  Dunlop,  &c.,  17th  July  1797, 
p.  595. 

Baneruptot. — Vide  Sale. 


Bankruptcy  op  Landlord. — Tenant^s 
rights  as  tenant  and  as  a  real  credi- 
tor of  the  landlord. —  Vide  Landlord 
and  Tenant — ^Retention  of  Rent — 
Heritable  Security. 

Bankruptcy.  —  Vide  "  Sale  **  and 
"  Delivery." 

Bill. — (Negotation)  Ctrcomstanoes  in 
which  it  was  held,  that  a  bill  granted 
in  room  of  a  former  bill,  and  ap- 
parently in  security,  was  not  exempt- 
ed from  the  strict  rules  of  negotiation ; 
and  this  having  been  neglected  by 
tlie  holders  of  the  new  bill,  the 
acceptors  and  indorsers  of  the  origin- 
al bill  were  not  liable  in  payment, 
notwithstanding  they  bad,  by  a  letter 
under  their  hand,  agreed  to  remain 
liable. — Reid,  King,  and  Co.^  and 
Wilson  and  Co.  v.  Arch,  and  John 
Coats,  21st  Feb.  1794,  p.  326. 

(2.)  Question,  Whether  from 

the  stipulation  of  '*  bills  at  three 
months"  in  a  contract  of  sale,  the 
seller  was  entitled  to  discountable 
bills,  or  bills  that  would  prodaee 
ready  cash  in  the  market,  and  entitl- 
ed to  stop  the  delivery  of  further 
goods,  unless  this  was  granted.-^ 
Ft^Sale. 

(3.)  Terminus  a  quo  in  reckon- 


ing   the    sexennial   prescription. — 
Fide  Sexennial  Prescription. 

Bottomry  Bono. — An  hypothec  does 
not  attach  for  repairs  executed  while 
the  ship  is  in  a  home  port. — Wood 
and  Co.,  &c.  v,  Hamilton,  Hunter's 
trustee,  15th  June  1789,  p.  148. 

Burgh  Election. — (1.)  Vide  Compe- 
tency of  Suit. 

:  (2.)  Held  by  the  Conit  of 
Session,  that  non-resident  burgesses 
of  a  burgh^  were  not  eligible  to  be 
elected  councillors  or  magistrates  of 
the  burgh,  but  reversed  in  the 
House  of  Lords. — Johnstone  and 
Others,  magistrates  of  Anstntther 
Easter  o.  Alex.  Tenant  and  Wm. 
Gray,  Members  of  the  town  council 
of  said  burgh,  28th  April  1765,  p. 
22. 

(3.)  Held,  that  in  the  election 


of  the  magistrates  of  a  bui^h,  the  pro- 
vost and  the  other  councillors  need 
not  be  resident  burgesses,  or  inhabi- 
tants of  the  burgh ;  but  that   the 
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bailieB  and  office- bearers  roust  be 
chosen  from  amongst  the  burgesses 
resident.  Also  beld  tbat  the  town- 
clerk  of  the  burgh  is  incapable  of 
holding  said  office,  and  at  same  time 
of  holding  the  office  of  one  of  the 
magistrates  of  the  burgh. —  Sir 
Hector  Munro,  prorost,  and  other 
members  of  the  town-council  of 
Nairn  v.  Forbes  and  Others,  bur- 
gesses of  Nairn,  3d  May  1785,  p. 
23. 

(4.)  An  ordinary  meeting  of 


council  of  the  burgh  of  Dumbarton, 
.  taking  place  the  day  after  the  death 
of  one  of  their  number,  the  majority 
at  this  meeting,  without  any  previous 
notice,  proceeded  to  elect  a  new  coun- 
cillor in  the  room  of  the  one  deceased, 
though  objected  to  by  the  minority : 
Held  that  this  election  was  void,  and 
that  14  days*  notice  must  be  given 
to  every  councillor  previous  to  such 
election,  although  it  appeared  from 
the  records  of  the  burgh  that  it  had 
been  the  practice  for  nearly  a  cen- 
tury, to  proceed  to  the  election  with- 
out any  such  previous  notice. — Den- 
ny and  others,  Councillors  of  Dum- 
barton, V.  Marquis  of  Lome,  &c.f 
6th  Dec,  1796,  p.  616. 

Capture. — ^Held,  where  the  vessel  be- 
longed to  a  neutral,  but  was  bound 
for  Cadiz  with  a  cargo  of  hemp  to 
that  port,  at  the  time  Spain  was  at 
war  with  Great  Britain,  and  was 
captured  by  an  English  privateer 
and  taken  into  Leith,  and  detained 
there  for  some  considerable  time 
without  proceeding  to  have  her  con- 
demned as  lawful  prize,  or  the  ship's 
papers,  master,  and  crew  examined, 
that  the  capture  was  illegal,  and  the 
owner  of  the  privateer  liable  in  de» 
murrage  and  damages  from  the  date 
of  the  capture  to  the  day  in  which 
the  vessel  was  freely  given  up,  and 
made  fit  to  proceed  on  her  voyage. 
— Major  Michael  Fallijeff,  and  Sir 
Wm.  Forbes,  his  attorney,  v,  Hon. 
Mr.  Elphinstone  and  J.  Gardner,  14th 
Aug.  1784,  p.  356.  Fide  Demurrage, 

Cautioner.  —  Vide    Relief.  —  Correi 
Debcndi. 


Casus  Auissioxib. — Fide  Proving  the 
Tenor. 

Charter  and  Sasine. — A  charter  and 
sasine  ezpede  as  flowing  from  the 
crown,  contained  a  destination  by 
error  of  the  writer,  in  terms  different 
from  its  warrant.  Held  that  these 
deeds  were  to  be  interpreted  accord- 
ing to  their  warrant,  and  good  and 
vdid. —  Drummond  r.*Drummond, 
20th  April  1797,  p.!557. 

Clause  in  Bond.— -(1.)  FtcJa  Heritable 
Security. — Retention  of  Rent. 

(2. )  of  Dispensation  in  Charter. 

— An  objection  being  stated  to  a 
sasine,  that  the  dispensation  clause 
granted  by  the  crown,  making  in- 
feftment  on  qne  part  of  the  lands 
good  for  the  whole,  was  inept,  in  re- 
spect that  these  lands  were  held  of 
different  superiors.  This  objection 
repelled,  prescription  having  run  up- 
on the  title.  Affirmed  without  pre- 
judice to  any  ^challenge  appearing 
on  the  face  of  the  sasine,  13th  May 
1 726,  of  the  ;iands  of  Kirkbryde, 
this  reservation  being  *mado  with 
consent  of  the  respondent.  —  Mrs. 
Jane  Whiteford  v,  James  Whitcford, 
15th  March  1788,  p.  101. 

(3.)  of  Dispensation. —  Vide 


Dispensation  Clause. 

(4.)  in  Entail Vide  "  Heirs 


Male"  and  «  Entail." 

(5.)   Vide  Entsal. 

(6,)   in   Trust   Deed.—  Vide 


Substitution,  or  Conditional  Institu- 
tion ;  and  Succession. 

(7.)  of  Reservation  of  Mines, 


(Sec. —  Vide  Superior  and  Vassal. 

(8.)     of    Reservation. —  Vide 


Lease  of  Coal. 

(9.)  ExemptionXlause  in^ta- 


tute  — Pide  Statute. 

(lO.)irtrftf  Executry. 


College  of  Justice. — ^Held  that  the 
Members  of  the  College  of  Justice 
were  not  liable  in  assessments  for 
support  of  the  poor  within  the  city 
of  Edinburgh. — Magistrates  of  Edin- 
burgh V.  College  of  Justice,  23d  Mar, 
1790,  p  155.— But  Vide  8  and  9 
Vict.c.  83,  which  makes  them  liable. 

CoLLATiox. —  Fide  Domicile  et  Execu- 
try. 
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Common  Aobft.  —  Circumstances  in 
which  a  petition  and  complaint  against 
a  common  agent  for  his  remoyal 
from  that  office  was  not  sustained ; 
and  that  the  judicial  sale  ordered  by 
the  Court  was  not  irregular,  though 
it  was  alleged  that  the  ranking  and 
sale  was  at  an  end,  and  no  process 
calling  for  the  interference  of  the 
Court  at  that  time  in  dependence. — 
York  Buildings  Company  o.  Brem- 
ner,  &c.  19th  June  1797,  p.  5S6. 

in  Banking  and  Sale« — Vide 

Ranking  and  Sale. 

Compensation. —  Vide  Retention. 

COMPETBKCT    OF    APFBAL. —  Vide  Ap« 

peal* 

'  ■■  07  Suspension. — Vide  Sus- 
pension. 

Condition  contra  Libertatem  Matri- 
monii.— A  lady  having  formed  an 
attachment  to  a  person  whom  she 
was  on  the  e?e  of  marrying,  her  fa- 
ther, the  testator,  executed  a  codicil 
to  his  will,  wherehy  he  declared, 
that  if  she  were  so  married  to  that 
person  she  should  not  he  entitled  to 
any  share  of  the  residue  of  his  estate. 
They  were  married  :  Held,  by  the 
Couit  of  Session,  that  this  was  a  con- 
dition contra  libertatem  mo^rtmontt, 
and  not  to  be  regarded.  Reversed 
in  the  Uouse  of  Lords,  on  the  ground 
that  the  deceased's  will  fell  to  be 
construed  according  to  the  law  of 
England,  and  that  the  condition  in  the 
codicil  was  not  unlawful,  but  to  be  con- 
sidered as  a  rerocation  of  his  former 
bequest  to  his  daughter. — Omman- 
uey«  &c.  V.  Douglas  or  Bingham,  &c. 
15th  March  1796,  p.  448.— Ftrfa 
Domicile. 

Vide  Entail.  No.  4. 

Construction  of  Statutes.—  Vide 

Statutes. 

Concealment. —  Vide  Insurance. 

Contract. — Non-Fulfilment.  A  written 
contract  for  building  a  circus,  to  be 
finished  and  ready  for  opening  on 
the  11th  Not.  1702,  under  a  penalty 
of  £500,  was  entered  into  :  Held  it 
not  a  breach  of  this  contract  entit- 
ling the  party  to  damages,  that  the 
circus  was  not  finished  for  five  or  six 
>vccks  later  than  the  time  stipulated. 


— Jones  V,  Lindsay  dc  Co.,  1?^  It^y 
1797,  p.  563. 
CiVARXNERT. — ^An  agreement  diaiolTed 
a  company,  and  transferred  the  re- 
tiring partnei^s  interest  in  stock,  l^c. 
of  the  concern  to  the  remwning  part- 
ners, but  provided  that  he  was  BtHl 
to  have  a  share  of  the  profits  of  the 
concern.  In  a  question  with  credi- 
tors :  Held,  that  a  person  so  retiring 
was  still  a  partner  of  the  firm,  and 
liable  as  such. — Boulton  and  Others 
V,  Mansfield,  Ramsay,  A  Co.,  18tli 
April  1787. 

Dissolution  of.^FtUemUe  to 

Sue. 

CoRRBi  Debendi. — Vide  Relief  among 
Cautioners. 

Cruive  Dtkes.  —  Circumstances  in 
which  a  party  was  held  to  have  a 
cruive  fishing  in  a  river,  and  entitled 
to  erect  cruive  dykes,  but  so  as  not 
to  obstruct  the  floating  of  timber 
down  to  the  sea. — Duke  of  Gordon 
V.  Grant,  22d  March  I776»  (App.) 
p.  679. 

Custom  of  Burgh. — FideBvargh. 

Damages. — Circumstances  in  which  a 
party  who  had  filed  an  indictment  of 
perjury  in  England  against  a  party 
in  Scotland,  and  afterwards  obtained 
sentence  of  outlawry  against  him,  was 
held  liable  in  damages,  with  £7^0 
of  expenses,  and  £200  of  costs  of 
apped  for  illegal  and  oppressive  pro- 
ceediogs.  —  Lidderdale  v.  Dobbie, 
10th  March  1797,  p.  555. 

in  Working  Coau — Vide  Su- 
perior and  Vassal. 

FOR  Dismissal    from  Sbr- 


YIOB. —  Vide  Master  and  Assiatant 

FOR  NON-FULFIUCENT. —  Vide 


Sale. 


Vide  Demurrage. 
—  FOR  ScAKDALd— Ffie  Hosband 
and  Wife. 

Vide  Wrongous  ImprisonmeDt. 


Deathbed. — In  a  reduction  of  deeds 
executed  on  deathbed,  by  a  per- 
son who  lived  fifty-nine  days  and 
two  or  three  hours  thereafter.  Hel<i, 
that  the  rule  dies  inceptus  pro  com-^ 
pleto  habeturt  did  not  apply  to  sodi 
case,  and  that  by  the  statute  ]G9(^ 
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tbe  •uty  days,  eoiuisting  of  twenty- 
four  hours  each,  bohored  to  be  com- 
plete, in  order  to  cut  off  tbo  objec- 
tion of  deathbed.— Mercer  v.  Sir 
John  Ogilry,  Bart,  and  Otbere,  Ist 
March  1796.  p.  434^  Vide  Nomi- 
nation of  Heir. 

Decree  op  Sale. — Held,  that  a  decree 
of  Bale  gave  a  good  tide  to  the  pnr- 
chaaer  obtained  in  a  Bale  brought 
,by  creditors  who  had  led  adjudica- 
tions against  the  estate  which  was 
entailed,  but  the  entail  had  lain 
donnant  for  forty  years,  and  was 
prescribed. — Black  k  Grant  o.  Gor- 
don, 4bc.  5th  Feb.  1794,  p.  317.  ^<m 
Entail. 

—  w  FoBo. — Vide  Suspension. 

DEFAifATioir Vide  Veritas  Oonvicii. 

Delicts  of  Wife. — Fide  Husband  and 
Wife. 

DEurEBT  OF  Deed.  —  Vide  Tnist- 
Deed« 

OF  Goods  oir  Etb  of  Bakk- 

RUPTOT. —  Vide  Sale. 

Del  Gbedebe  Gomhissiok. — Held,  that 
such  a  guarantee  not  only  covers  the 
sales  of  goods  effected,  but  also 
warrants  the  remittances  made  as 
the  proceeds  of  those  sales. — ^Mac- 
kenzie and  Lindsay  v.  Scott,  19th 
Dec.  1796,  p.  525. 

Dbuurraoe. — Held,  where  the  cap- 
ture of  a  vessel  by  a  privateer  was 
ill^al,  that  the  owner  was  liable 
in  demurrage  and  damages  from 
the  date  of  the  capture  to  the  day 
on  which  the  vessel  was  freely 
given  up.  And  that  demurrage  was 
due  at  the  rate  of  10s.  per  ton  per 
month  of  the  vesscrs  tonnage  :  Also, 
that  a  premium  of  insurance  for 
£53379  ^^  sum  for  which  the  cargo 
on  board  was  insured,  as  well  as  da- 
mage for  the  ship's  repairs  sustained 
since  capture,  and  damage  sustained 
after  she  set  out,  by  running  on  the 
coast  of  Ireland,  ^c  were  due- 
Major  Fallijeff  and  Sir  William  For- 
bes,  his  Attorney  o.  Hon.  Mr.  £1- 
phinstone,  «bc.  12th  March  1794, 
p.  356. 

—  (2.)  —  A  claim  was  made 
by  the  owner  of  a  vessel  against 
the  freighters,  for  demurrage  on  ac- 
count of  tlie  detention  of  the  ves- 


sel beyond  the  tine  stipulated.  Held> 
that  the  claim  of  demuirage  ceases 
on  the  day  of  her  sailing  from  her 
loading  port  ;  and  though  the  vessel 
was  obliged  to  put  back  after  being 
two  days  at  sea,  and  finally  frozen 
in  for  thevrinter,  that  this  was  a 
casiu  fartuUus  falling  on  the  own- 
era,  and  not  on  the  freighters  of  the 
vessel,  and  for  which  the  latter 
could  not  be  held  liable,  reversing 
the  judgment  of  the  Court  of  Session. 
^-Jamieson  &  Go.  v.  Xiaurie,  lOth 
Nov.  1796,  p.  493. 
Deviation  fboh  Rule  of  Cboppiho.*— 
Vide  Lease. 

—  Vide  Insurance. 
Disability  of  Gomhon  AoB!nr  toPdb- 

OHASB. — Vide  Judicial  Sale. 

Discharge  of  Ligitim. — Vide  Ligitim. 

DiSFBKSATioif  Clause.  ^1.)  yid$ 
Clause. 

-—  (2.)  Clause.    Held,  that  the 

terms  of  a  dispensation  clause  in  a 
eharter  were  sufficient  to  authorise 
infeftment  at  the  place  mentioned  in 
the  charter  for  any  part  of  the  lands, 
as  well  as  for  the  whole.— Morehead 
e.  Edmonstone,  28th  Feb.  1791,  p. 
199. 

DivoBCE. —  Vide  Proof. 

FtVfo  Proof. 

Domicile  (I.)  An  officer  in  the  East 
India  Company's  service  made  seve- 
ral remittances  home,  with  a  view  of 
returning  to  his  native  country, 
Scotland.  Further  remittances  were 
on  their  way  home,  to  the  extent  of 
£5708,  when  he  died  in  India.  He 
left  other  estates  in  India  worth 
£2193,  and,  together  with  other  re- 
mittances to  London,  his  whole  per- 
sonal estate  amounted  to  £9000. 
Held  in  the  Court  of  Session,  and 
affirmed  in  the  House  of  Lords,  that 
India  was  his  domicile  at  the  time  of 
his  death  ;  and  that,  according  to  the 
law  of  England,  his  personal  estate 
fell  to  be  distributed. — Bruce  v. 
Bruce,  15th  April  1790,  p.  163. 

(2.)  A  Scotsman  by  birth,  left 

his  country  early  in  life,  and  settled 
in  London,  and  married  an  English 
lady  there.  He  acquired  a  Isjrge 
fortune,  and  purchased  the  estate 
of  Ncwlistou  in  Scotland,  to  wliieh 
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lie  sometime  thereafter  retired  and 
died  there.  Held,  that  the  per- 
sonal Buccession  of  the  deceaaed  fell 
to  he  related  hj  the  lex  domieUii 
at  the  time  of  his  death,  which  was 
Scotland,  and  included  hoth  the  Eng- 
lish funds,  as  well  as  those  in  Scot- 
land.— HogV'  Lashley  and  Husband, 
20th  April  and  7th  May  1792,  p. 

247. 
Domicile    (3.)    A   party   by  birth  a 

Scotsman,  having  a  family  estate 
in  Scotland,  and  possessing  a  lu- 
crative government  appointment 
there,  had,  for  eleven  years  be- 
fore his  death,  lived  in  London, 
anl  died  there  intestate,  possessing 
£60,000  of  personal  estate  in  Eng- 
land, and  a  small  personal  estate  in 
Scotland.     Held,  that  his  niece,  who 

i  succeeded  to  his  heritable  estate  in 
Scotland  by  special  deed,  not  of  him, 
but  of  her  grandfather,  was  also 
entitled  to  claim  her  distributive 
sliare  of  the  deceased's  whole  per- 
sonal estate,  without  collating  the 
heritable  estate  to  which  she  had 
succeeded,  insomuch  as  she  claimed 
the  said  share  of  the  personal  estate 
by  the  law  of  England,  where  the 
deceased  had  his  domicile  at  his 
death* — Hay  Balfour,  &c.  t?.  Hen- 
rietta Scott,  &c.  10th  April,  1793, 
p.  300. 

(4.)    A   Scotsman  by  birth, 

residing  in  England,  executed  a  will 
in  the  English  form,  leaving  the 
residue  of  his  estate  to  his  younger 
children  equally  among  them.  The 
testator  had  left  Scotland  at  twelve 
years  of  age,  and  entered  the  navy. 
He  was  all  his  life  in  various  ser^ 
vices,  and  latterly  in  the  British 
navy.  He  had  a  house  at  Gosport, 
where  he  most  commonly  resided  when 
at  home.  He  owned  two  houses  in 
Edinburgh,  and  sometimes  visited 
Scotland.  The  visit,  immediately 
before  his  last,  he  staid  ten  months 
with  his  sister  at  Olive  Bank.  Hav- 
ing thereafter  received  the  command 
of  the  fleet  at  Halifax,  before  leaving, 
he  took  a  hurried  visit  to  his  sister 
and  children  in  Scotland,  where,  two 
days  after  his  arrival,  he  died  of  apo- 
plexy.    Held,  reversing   the   judg- 


ment of  the  Court  of  Session,  that 
England  was  the  domicile  of  the 
deceased,  by  the  law  of  which  must 

*  the  rights  of  parties  under  his  will 
be  regulated. — Ommanney,  &c  v» 
Douglas  or  Bmgham  and  Husband, 
15th  March  1796,  p.  48. 

Election  within  Bubgh. — Fide  Suit. 

(2.)_  Vide  Burgh  (2.) 

(3.)— rid«Burgb  (3.) 

(4.)— ruie  Voting—Freehold 

Qualification. 

(5.)  Held,  where  objection  is 


stated  to  the  title  to  be  enrolled, 
and  to  vote  for  a  member  of  Parlia- 
ment, the  complaint  must  be  fol- 
lowed up  within  four  months,  in 
terms  of  the  act  16th  Geo.  II.  c.  ii. 
—Elliot  V.  Pringle,  6th  March  1792, 

p.  237. 

Entail.  (1.> — A  party  made  an  en- 
tail, reserving  power  to  alter.  He 
afterwards  altered,  and  made  a  new  • 
entail,  differing  in  destination  from 
the  first,  with  a  clause  merely  refer- 
ring to,  but  not  inserting  the  prohi- 
bitory, irritant,  and  resolutive  clauses 
in  the  first  entail.  Held,  that  this 
entail  was  insuflScient  to  protect 
against  creditors.— Patterson,  &c  v. 
Broomfield,  19th  May  1786,  p.  50. 

(2.)  —  Held,    in  a    question 

brought  by  the  purchaser  of  the 
estate  in  the  above  entail  as  to  the 
validity  of  the  title,  upon  the  supposi- 
tion that  though  declared  bad  against 
creditors,  it  might  be  a  good  entail 
against  the  sale  of  the  estate.  Held, 
the  entail  ineffectual  to  prevent  a  sale 
of  the  estate. — Cuthbert,  &c.  «. 
Pattersons,  23d  April  1787,  p.  76. 
^Z,) —  Vide    Successioa    and 


•'  Heirs  Male." 

(4.) — A  lady  made  an  entail  of 


her  estate  in  favour  of  a  certaiH 
series  of  heirs,  under  this  condition, 
that  her  sister,  Elizabeth,  ^  shall  ex- 
*'  ecute  a  tailzie  of  her  half  of  the 
'^  estate,  according  to  the  same  order 
*^  of  succession.*'  She  executed  an 
entail,  but  not  exactly  to  the  same 
series  of  heirs,  although  favouring  the 
party  intended.  Held,  in  the  Court 
of  Session,  that  the  condition  iras 
virtually  complied  with.    Reversed 
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in  the  Iloofte  of  Lords. — Rocheid  r>. 
Sir  David  Kinloch,  22d  March  1790, 
p.  152. 
Entail  (a.) — CircurastanceB  in  which 
held  that  an  entail  having  lain  dor- 
mant for  more  than  fortj  years,  was 
prescrihed. — Black  and  Grant  «. 
Gordon  and  Others,  5th  Feh.  1794, 

p.  317: 

■  (6.) — Circumstances  in  which, 

bj  the  terms  of  a  destination  in  an 
entail,  with  certain  powers  reserved, 
that  the  entailer  still  held  the  fee- 
simple  of  the  estate,  and  on  his 
attainder  was  forfeited  to  the  Crown. 
— Hon.  Archibald  Frazer  «.  Simon 
Frazer,  Esq.  and  Others,  and  his 
Majesty's  Advocate,  23d  November 
1795,  p.  425. 

CJ.y^yide  Prescription,  4,  5, 


tft6. 


-  (8.) — An    entail  was   made» 


and  charter  and  infeftment  passed 
thereon,  some  years  before  the  act 
1685,  regarding  the  recording  of 
entails.  Held,  that  in  order  to  pro- 
tect against  creditors,  such  an  en- 
tail must  be  recorded. — Earl  of  Rose- 
berry  t».  The  Creditors  of  Hugh 
Lord  Viscount  Primrose,  3J  April 
1767,  App.  p.  651. 

(9.) — An  entail  was  executed 


of  an  estate,  with  prohibitory,  irritant 
and  resolutive  clauses,  directed 
against  the  contraction  of  debt,  or 
burdening  the  estate,  or  selling  or 
alienating  the  same.  A  subsequent 
heir  of  entail  having  contracted  debt, 
a  succeeding  heir  of  entail  applied 
to  the  Court  for  liberty  to  sell  part 
of  the  estate  for  payment  thereof. 
Held,  that  by  the  conception  of  the 
entail,  the  pursuer  could  not  sell  for 
payment  of  debt?.  Affirmed  in  the 
House  of  Lords,  on  the  special  ground 
that  the  debts  were  contracted  since 
the  death  of  the  entailer  contrary  to 
his  intention,  without  prejudice  to 
the  question  if  the  debts  had  been 
contracted  by  the  maker  of  the  en- 
tail.— Earl  of  Roseberry  r.  Fowlisand 
Others,  creditors  on  the  Primrose 
Estate,  4th  May  I77O,  (App.)  p.  664. 
(10.) — In    an    entail,   there 


into  the  family  of  Fordoll  by  suc- 
cession, the  heir  of  Fordell  was 
not  to  hold  both  estate?,  but  that 
Earshall  was  to  go  to  tho  next  heir. 
Held  this  condition  good,  and  that 
the  heir  of  Fordell  was  bound  to 
denude. — Henderson  o.  Bruce  Hen- 
derson, llih  May  1791,  April  p.  686. 

Eyidbnce. —  Vide  Proof. 

ExBCTTTRT.  (1.)  Held,  where  a  party 
succeeded  to  the  heritable  estate  of 
the  deceased  in  Scotland  by  special 
deed,  not  of  the  deceased,  but  of  her 
grandfather,  that  she  was  entitled 
also  to  her  distributive  share  of  the 
deceased's  personal  estates  in  Eng- 
land without  collating,  because,  by 
the  laws  of  England,  where  the  de- 
ceased was  domiciled  at  the  time  of 
his  death,  she  was  entitled  to  such 
distributive  share.  —  Hay  Balfour, 
&c.  V.  Henrietta  Scott,  &e^  10th 
April  1793,  p.  300. 

(2.)  —  Vide  Taciturnity. 

—  (3.)  A  clause,  in  a  postnuptial 

contract  conveyed  all  the  moveable 
gaodSy  geair^  and  effects^  belonging  to 
the  party  at  death.  Held,  the  clause 
not  to  cany  debts  and  sums  of  money, 
bank  notes,  ^c  bnt  only  the  ipsa 
corpora  of  moveables. — Earl  of  Fife 
9.  Mackenzie,  &c.  6th  March  1707» 
p.  559. 

(4.)— FttfeRents. 


^      ^  —  --^_   — 

was    this    condition   inserted,    that 
when  the  estate  of  Earahall  came 


Execution  of  Deeds  bt  Notabies. — 
Vide  Solemnities. 

(2.)  Circumstances  in  which  a 

deed  executed  on  deathbed  in  London, 
only  by  one  notary,  because  a  second 
notary  could  not  be  found,  and  which 
conveyed  heritable  estates  in  Scot- 
land, was  held  ineffectual. — Douglas 
V.  Earl  of  Morton,  20th  Jan.  1773, 
App.  p.  671. 

Expiry  of  the  Legal. — Tide  Adjudi- 
cation (3.) 

Error  in  Substantialibus  of  Lease. 
( 1 .) — yOe  Lease. 

■  (2.)     In  a  condition  inserted 

in  a  will  by  a  father  against  his 
daughter  marrying  a  certain  per- 
son named,  he  was  described  as  being 
the  sou  of  Jchn  Moody  Bingham  in 
place  of  Isaac  Moody  Bingham. 
Held,  that  this  did  not  invalidate 
the  condition. — Ommanncy,   kc.  v. 
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Doiii^las  or  Bingliam,  15tli  March 
1 796,  p.  448. 

Erhor  in  Substantialibub  of  Lbabb. 
(3.)  In  a  judicial  Bale,  the  ieiods 
were  represented  in  the  memo- 
rial and  abstract*  and  in  the  ad- 
vertisements of  the  sale  of  the  estate, 
to  be  valued,  and  to  be  exhausted» 
and  subject  to  no  further  burden  from 
stipend.  After  the  purchase  was 
completed,  an  informality  was  dis- 
covered in  the  subvaluations,  which 
deprived  the  lands  of  the  exemption 
of  such  burdens  :  And,  iu  action 
raised  bj  the  purchaser  for  a  pro- 
portional abatement  of  the  pnce : 
Held,  the  purchaser  not  entitled  to 
abatement,  as  there  were  no  mala 
Jides  on  ^e  part  of  the  seller.— 
Ferguson  v.  Mossman  and  Anderson, 
17th  Feb.  1797,  p.  ^31. 

-*— «—  (4.)  As  to  the  nature  of  a 
debt. — Vide  Heritable  or  Moveable, 
(2.) 

F4CT0B. — ^Held,  where  a  foreign  mer- 
chant was  commissioned  to  purchase 
flax  for  a  merchant  in  Dundee,  the 
former  was  not  liable  for  the  loss  of 
the  flax  by  fire  which  he  had  pur- 
chased, though  he  had  not  intimated 
the  purchase  to  his  employer ;  the 
flax  being  only  part  of  the  quantity 
ordered,  and  was  put  into  a  store 
waiting  the  arrival  of  a  vessel  to  take 
it  to  Dundee. — Sturrock  and  Stew- 
art o.  Wm.  Porter,  <kc.,  27th  March 
1786,  p.  45. 

Fee  or  Liferent.  (1.)  Circumstances 
in  which,  though  an  estate  belonged 
originally  to  the  wife,  and  was  con- 
veyed to  her  and  the  husband  in  con- 
junct fee  and  liferent,  failing  whom 
10  the  wife's  heifF,  and  failing  them 
to  the  heirs  and  assignees  whatso- 
ever of  the  husband,  that  the  fee  was 
in  the  latter,  and  that  he  was  entit- 
led to  make  an  entail  with  the  con- 
dition therein  specified. — (  Vide  En- 
tail, (10.)  Henderson  v.  Henderson, 
11th  May  1791,  App.  p.  686. 

(2.)  Circumstances  in  which,  by 

the  terms  of  a  destination  in  an  en- 
tail, with  certain  powers  reserved, 
that  the  entailer  still  held  the  fee 
simple  of  the  estate,  and,  on  his  at- 


tainder, was  forfeited  to  the  erown. 
Frazer  o.  Frazer  and  His  Majesty^s 
Advocate,  23d  Nov.  1795,  p.  425. 

Feu-Dutibs. — Vide  Superior  and  Vas- 
sal. 

FiAB. — A  father  conveyed  his  estates 
to  his  heir  male,  whom  failing,  to 
his  eldest  daughter.  The  heir  male, 
after  the  death  of  the  father,  snc- 
ceeded,  but  died  without  issue, 
having,  previous  to  his  death,  con- 
veyed the  estates  to  a  remote  rehn 
tion  :  Held,  that  being  flar,  he  was 
entitled  to  convey  the  estates.— 
Whiteford  v.  Whitelbrd,  15th  March 
1788,  p.  101. 

Fictitious  Votes. —  Vide  Voting, 
Qualification. 

FiSHiKO. —  Vide  Cruive  Dykes. 

Force  and  Feab. —  Vide  Lease  (9.) 

Foreign. — Vide  Domicile. 

'  (2.)  Circumstances  in  which 

held,  that  certain  bonds  due  to  cre- 
ditors in  England,  by  an  English 
company,  which  were  ranked  im  an 
estate  in  Scotland  belonging  to  that 
company,  had  incurred  the  negative 
prescription  of  40  years.  Reversed 
in  House  of  Lords,  Delvalle  9.  York 
BuUdings  Co.  12th  Mareh  I788,  p. 
98. 

(3.)  Administrators.  —  Held 


in  the  special  circumstances  oi  this 
case,  that  English  administrators  re- 
siding in  England,  acting  under  an 
English  will,  proved  in  the  preroga- 
tive court  of  Canterbuiy,  in  reference 
to  an  estate  in  Grenada,  were  not 
liable  to  be  called  to  account  in  the 
supreme  court  of  Scotland. — ^Fergu- 
son ^c.  V*  Douglas,  Heron  &  Co., 
llthNov.  179(j,p.503. 

Forum, — Vide  Foreign,  No.  2. 

Fraud,  Presumptive  and  Positive. — 
Vide  Sale. — Bankruptcy. 

Fraudem  Cabditobum. — Vide  Trust 
Deed. 

Fraud. — Vide  Lease  (9.) 

Fraud  and  CiRcmrfBHTiov. —  Vide 
Heduction  of  Will. 

Fraud  and  Incafacitt. —  Vide  Redac- 
tion of  Deeds. 

Freehold  Quaufication.  —  Vide 
Qualification. 

FvQM  Warrant.  —  Vide  Wroogoas 
Imprisonment. 
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Gaub. — ^Held  that  there  was  no  law 
which  entitled  a  person  to  enter  the 
unioclosed  grounds  of  another  pro- 
prietor to  shoot  game,  although  the 
game  itself   was  res  nullivs,  and 
common  to  all ;  as  this  did  not  pre- 
vent the  owner  of  the  ground  horn 
debarring  all  and  sundry  from  enter- 
ing his  grounds,  to  the  prejudice  of  his 
exdnsive  right  of  property. — ^Living- 
stone V.  Earl  of  Breadalbane,  13th 
April  1791,  p.  221. 
Gestio  fro  H^bbdb. — ^A  father  had 
conveyed  his  whole  estate,  heritable 
and  moveable,  to  his  third  son,  who, 
in  recovering,    found  an  heritable 
debt  of  £(K),  which  was  not  special- 
ly embraced  in  the  conveyance.    To 
remove  objections  to  his  title  to  re- 
ceive and  discharge  the  debt,  the 
father's  eldest  son,  and  heir  at  law^ 
consented  to  sign  the  discharge  along 
with  his  brother.    Held  that  this 
subjected  him  in  the  passive  title  of 
gestio   pro  heerede.      But    in    the 
House  of  Lords  case  remitted  back 
for  consideration,    and   to    adduce 
proof  that,  at  the  date  of  the  dis- 
charge, his  brother  was  in  right  to 
receive  the  debt  of  £60. — Clerk  o. 
Gordon,  9th  March  J  787,  p.  61. 
Gift. — A  party  had  made  his  will  in 
India,  appointing  executors  in  this 
country  to  execute  the  same  after 
his  decease.     Previous  to  his  death 
he  had  expressed  a  desire  to  remit 
a  certain  sum,  £1000,  to  his  father, 
by  a  friend  who  was  intending  soon 
to  return  to  this  country,  and  whom 
he  wished  to  take  home  the  money 
to  his  father.     His  friend  ultimately 
got  the  sum  to  take  home  fur  that 
purpose,  but  accounts  of  the  donor^s 
death  reached  England  before  de- 
livery of  the  money.      In  this  case 
the  executors  under  the  will  claimed 
the  sum.  Held  that  the  father  was 
entitled  to  the  money,  the  gift  being 
absolutely  completed  during  the  life 
of  the  donor. — I3rucc,  <fec.  u.  Stewart, 
dd  ICarch  1790,  p.  150. 
Goods  vs  Comhunion. —  Vide  Legitim. 
GOAEANTEE. — Held  that  a  Del  Credere 
commission  not  onlv  covers  the  sales 
of  goods  effected,  but  also  warrants 
the  remittances  mode  as  the  pro- 


ceeds of  those  sales. — Mackenzie  k, 
Lindsay  v.  Scott,  1 9th  Dec.  1796.  p. 
525. 

Heib  Apparent. — ^EQs  right. — Vide 
Apparent  Heir. 

Heritable  or  Moveable. —  (1.)  In  a 
question  whether  the  accruing  in- 
terest in  an  adjudication  belongs  to 
the  heir  or  executor  ;  Held  that  the 
interest  accumulated,  and  accruing, 
in  an  adjudication,  is  heritable,  and 
belongs  to  the  heir,  and  did  not  fall 
nnder  the  hnsband*8  jus  mariiit — 
Sinclair  v.  Young,  &c^  20th  March 
1787,  p.  6i.— Vide  infra. 

(2.)  A  party  domiciled  in 

England,  executed  a  will  in  the 
English  form,  leaving  only  a  life- 
rent of  part  of  his  estate  to  his 
heir  at  law,  his  eldest  son,  remain- 
der to  other  heirs.  The  residue  of 
his  real  estate  ^  not  by  him  other" 
wise  disposed  of,**  he  bequeathed  to 
his  three  younger  sons,  equally  be- 
tween them.  No  special  mention 
was  made  of  three  several  bonds, 
upon  which  adjudication  had  been 
led ;  andj.  on  the  supposition  that 
they  were  moveable,  the  eldest  son 
concurred  in  granting  a  discharge. 
But,  sixteen  years  afterwards,  he 
raised  a  reduction  of  the  dischai^e, 
fmd  claimed  the  bond  debts  as  heri- 
table estate,  which  an  English  will 
could  not  carry.  Held  that  as  he 
had  taken  benefit  under  his  father's 
will  so  long,  he  could  not  approbate 
and  reprobate  the  same. — Martin  v. 
Martin,  Ac,  1 7th  June  179.5,  p.  421. 
(3.)  Vide  Legitim,  Govern- 


ment, and  Foreign  Funds. 

(4.)  An  heritable  bond  was 


granted,  and  adjudication  led  there- 
on for  principal  and  arrears  of  in- 
terest. Circumstances  in  which  it 
was  held  that  the  large  arrears  of 
interest  thus  constituted  did  not  go 
to  the  heir,  but  to  the  executorp,  re- 
versing the  judgment  of  the  Court  of 
Session. — Willock,  <fec.  tj.  Ouchter- 
lony,  .30th  March  1772,  App.  p. 
€59. 
Heritable  Security. —  (1.)  A  credi- 
tor licld  an  heritable  security  for 
repayment  of  his  advances,  to  the 
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extent  of  £12,000.  He  also  held 
un  ar^judication  debt  against  the 
same  debtors  for  a  bank  debt  paid 
by  him  for  them,  which  was  not  in- 
cluded in  the  heritable  bond.  On 
tiie  bankruptcy  of  the  debtors,  and 
ranking  and  sale  of  their  estate ; 
Held,  that  he  was  entitled  to  impute 
indefinite  payments  made  to  him  to 
his  least  secured  debt,  so  as  to  make 
the  heritable  bond  cover  the  whole 
debts  due  to  him  within  the  amount 
of  that  security  ;  and,  therefore, 
that  he  was  preferable  both  for  the 
balance  due  on  the  bond  debt,  as 
well  as  for  the  adjudication  debt. 
Tn  this  last  debt  another  party  was 
bound  as  co-surety ;  Held,  on  pay- 
ment, he  was  not  bound  to  grant  the 
creditors  an  assignation  to  his  claim. 
— Bank  of  England  9.  Pulteney, 
14thDecl787,  p.  93. 

Heritable  Secitritt  (2.)  Held  that 
an  heritable  security  granted  for  fu- 
ture advances,  was  of  no  force  for  sums 
advanced  subsequent  to  the  date  of 
the  infeftment. — ^Newnham,  Everett 
and  Go.  v.  Stewart,  25th  Mar.  1791, 
p.  315. 

(3.)  The  security  for  a  cash 

credit  consisted  of  an  assignation 
and  conveyance  to  a  former  herita- 
ble security  for  the  sum  of  £12,000, 
but  the  estate  vested  by  that  secu- 
rity was  assigned  and  conveyed 
over,  without  any  mention  in  the 
deed  of  the  sum  (or  cash  credit),  in 
security  of  which  it  was  conveyed. 
Held  that  the  security  was  of  no 
force  or  effect  for  the  advances  made 
before  the  date  of  the  infeftment,  in 
consequence  of  its  being  a  security 
for  an  indefinite  amount. — Newn- 
ham,  Everett  &  Co.  t;.  Stewart,  10th 
March  1794,  p.  347- 

Debt. — Vide  Landlord  and 


Tenant — Retention  of  Kent. 
Held  that  the  debts  affect- 


ancestor,  were  together  conveyed  in 
security  of  debt  by  heritable  bonds. 
Part  of  the  estate  descended  after 
his  decease  to  the  heir  of  line,  and 
another  to  the  heir  male  ;  Held,  re- 
versing the  judgment  of  the  Court 
of  Session,  that  the  heir  male  has 
not  relief  against  the  heir  of  line,  in 
BO  far  as  the  bonds  ore  chained  on 
his  estate. — ^Rose  o.  Rose,  £e^  2d 
April  1787.  p.  66. 

Hrirs  PRIMARILY  Liable.  (2.)  Held, 
in  a  question  of  relief  between  an 
heir  of  entail  and  an  heir  of  line, 
that  the  heir  in  possession  is  bound 
to  keep  down  the  interest  of  the 
debts  due  on  the  estate  during  his 
possession  ;  but  for  a  jointure  paid 
by  him  to  the  deceased^s  widow, 
which  was  not  repaid  to  him  from  any 
of  the  surplus  rents  remaining  alter 
deducting  the  said  interest,  he  was 
entitled  to  relief  against  the  heirs  of 
lino  succeeding  to  his  unentailed 
estates.  Remitted  for  consideration. 
— Sinclairs,  ke.  v.  Threipland,  &c. 
37th  March  1789,  p.  113. 

— ; (3.)  Heirs  WhatsoeTer,  how 

interpreted. — Fide  supra  (1.) 

(4.)  Heirs  Male.— f^ieie  (1.) 

(5.)  Nomination  of ;  Held  a 


deed  not  to  contain  any  appointment 
or  nomination  of  an  heir  sufficient  to 
carry  the  estate. — ^Mercer  «.  Sir  J. 
Ogilvy  and  others,  Ist  March  1796» 
p.  434. 

(6.)  Circumstances  in  which 


ing  a  bankrupt  estate,  sold  at  a  ju- 
dicial sale,  are,  upon  payment  of 
the  price,  extinguished  to  every  ef- 
fect except  that  of  securing  the 
purchaser.  —  Scott  r.  Creditors  of 
Seton,  7th  April  1789,  App.  p.  682. 
Heirs  pkimarily  Liable. —  (1.)  Se- 
veral estates  belonging  to  the  same 


the  words  "  heir  mole,"  in  an  entail, 
received  a  strict  technieal  interpreta- 
tion, though  in  other  parts  of  the  deed 
they  had  been  used  in  a  different 
senftc,  and  described  as  '^  heirs  male 
of  the  bodies:' — Hay  9.  Hay,  25th 
May  1789,  p.  142. 

Heurimq  Fjsuery. — Circumstances  in 
which  the  mode  of  fishing  practised 
by  the  fishers,  did  not  entitle  them 
to  claim  the  Government  bounty. — 
Edgar,  d&c.  v.  Miller,  9th  June  1 797> 
p.  575. 

Homologation  —{1.)  Vide  Legitim. 

(2.)  Vide  Ranking  and  Sale 

(No.  3.) 

Husband  and  Wife. — An  action  of 
damages  for  scandal  was  brought 
agaiu&t  a  married  woman,  calling  her 
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husband  for  his  interest :  and  Judg- 
ment with  expenses  pronounced 
against  her.  The  Court  of  Session 
held  the  husband  liable  for  the  ex- 
penses of  process  (£688),  reversed 
in  the  House  of  Lords,  and  held  him 
liable  in  expenses,  onlj  in  so  far  as 
he  was  responsible  for  the  conduct 
of  his  defence,  as  this  might  be  found 
to  be  malicious,  vexatious,  or  calum- 
nious; and  remit  made  to  enquire 
into  this.  Baillie  v.  Chalmers,  6th 
April  1791,  p.  213. 

Hypothec— (1.)  Held  that  no  hypo- 
thee  attaches  for  repairs  on  a  vessol 
executed  while  the  ship  is  in  a  home 
port. — ^Wood  and  Co.  v.  Hamilton, 
15th  June  1789,  p.  148. 

(2.)  In  a  question,  whether  the 

crown  is  preferable  to  the  landlord's 
hypothec;  Held  in  the  Court  of 
Session,  that  the  landlord  is  prefer- 
able. Reversed  in  the  House  of 
Lords. — Ogilvie  v.  Wingate,  13th 
June  1792,  p.  273. 

(3.)  Held,  the  landlord  by  vir- 
tue of  his  hypothec,  preferable  to  a 
purchaser  in  a  sale  of  com  by  sam- 
ple effected  in  open  market,  although 
the  claim  was  not  made  de  recerUe, 
but  after  an '  interval  of  two  years. 
— Smart  r.  Hon.  Walter  Ogilvy, 
26th  Oct.  1796,  p.  490. 

Incapaoitt,  Mental. — Vide  Reduction 
of  WUl. 

Incujibrances. — In  a  sale  of  subjects, 
held,  that  the  purchasers  were  not 
bound  to  pay  the  price,  until  certain 
incumbrances  were  purged,  affecting 
the  purchase. — Bruce  v,  Cleghoms, 
2d  March  1785,  p.  5. 

Indefinite  Patments. — ^Held,  a  party 
entitled  to  impute  indefinite  pay- 
ments made  to  him  to  his  least  se- 
cured debt. — Vide  Heritable  Secu- 
"*y>  (1-) — ^Bank  of  England  v.  Pul- 
teney,  14th  Dec.  1787,  p.  92. 

Sbcuritt. — In  security  of  a 

cash  credit,  an  heritable  security  for 
the  sum  of  £12000  over  an  estate 
was  assigned ^  without  mentioning  in 
the  deed  of  conveyance  and  assigna- 
tion, the  sum  for  which  it  was  so  con- 
veyed. Held  that  the  security  was 
of  no  effect,  it  having  been  granted 


for  an  indefinite  amount. — ^Ncwnham, 
Everett,  and  Co.  v.  Stewart,  lOtli 

Mar.  1794,  p.  347. 

Informal  WiaTiNO. —  Vide  Lease. 

InsUranck.  —  (1.)  Circumstances  in 
which  presumed  knowledge  and  con- 
cealment of  the  arrival  of  news  of 
the  capture  of  the  vessel  insured, 
before  the  insurance  was  effected, 
held  to  vacate  the  policy. — Stewart 
and  Co.  o.  Dunlop  and  Others,  8th 
April  1785,  p.  14. 

^  (2.)  A  vessel  was  insured  from 

Virginia  to  Rotterdam,  '^  with  liberty 
to  call  at  a  port  in  England."  She 
sailed  direct  fur  Hull,  and  was  lost 
on  her  voyage  from  that  port ;  Held 
by  the  Court  of  Session,  that  a  voy- 
age from  Virginia  to  Rotterdam  with 
liberty  to  call  at  a  port  in  England, 
gave  a  liberty  to  call  at  any  port  in 
England,  and  therefore  to  call  at 
Hull.  Reversed  in  the  House  of 
Lords,  and  case  remitted  to  pass  the 
bill. — Laird  v.  Robertson  and  Co., 
20th  April  1791,  p.  232. 

-(3.)  In  the  above  case,  it  being 


found  that  a  policy  from  Virginia  to 
Rotterdam,  with  liberty  to  call  at  a 
port  in  England,  only  entitles  to  call 
at  a  port  in  England  that  may  be 
within  the  due  course  of  the  voyage 
to  Rotterdam,  and  not  at  any  port 
in  England  out  of  the  due  course  of 
the  voyage.  The  vessel  having  sail- 
ed direct  from  Virginia  to  Hull, 
Held  under  the  remit,  that  this  was  a 
different  voyage  from  that  insured. 
— Robertson  and  Co.  t.  Laird,  8th 
March  1796,  p.  443. 

(4.)  Held,  where  a  vessel 


was  insured  on  her  voyage  homo 
from  a  foreign  port,  that  the  con- 
cealment of  two  letters  of  advice, 
which  represented  the  vessel  to  be 
unseaworthy,  and  weakly  manned, 
and  that  she  had  been  boarded  in  a 
sinking  state,  were  facts  material  to 
the  risk,  and  not  having  been  com- 
municated, the  policy  was  voided. 
Also  that  the  delay  of  the  vessel  at 
Elsinore  and  Stromness  amounted 
to  a  deviation  from  tho  due  course  of 
the  voyage. — Campbell,  Ac.  «.  Ruf- 
sell  k  Co.  4th  March  1794,  p.  340. 
iNTEBRUPTioN.^-f'u^e  Prescription  (1.) 
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iNTBRunPTioN — (2.)  lide  Sexennial 
Preacription. 

{3.)  Vide  Preacription  rS.) 

Interest.  —  CircumBtaneeB  in  which 
the  mode  of  calculating  intere&t  on 
bygone  rents  approved  of.— York 
Buildings  Co.  v.  Mackenzie,  14th 
June  1797,  p.  579. 

Vide  Adjudication  (2.)  (3.) 

Intimation. — Vide  Adjudication  (4.) 
IicTENToBT. — Vide  Tutors  and  Cura- 
tors. 
Ibbbdkemablb    Right. — Vide  Adju- 
dication (3.) 
Irritancy  of  Leasb.. — VideLesae (9.) 

Jurisdiction. —  (1.)  The  Court  of 
ISessiou  has  a  criminal  jurisdiction 
Tested  in  it^  to  try  certain  crimes 
emerging  in  the  course  of  any  ciyil 
suit  conducted  before  it.  But  their 
sentence  in  such  cases  is  subject  to 
appeal  to  the  House  of  Lords. — 
Carse  v.  His  Majesty's  AdTOcate, 
&C.  26th  July  1784,  p.  1. 

— (2.)  Held  the  Court  of  Ses- 
sion, having  once  granted  an  aug- 
mentation to  a  minister  of  the  parish 
is  not  precluded  from  afterwards 
granting  a  second  augmentation — 
this  being  within  the  jurisdiction 
and  powers  of  modification  conferred 
on  the  Court. — Minister  of  Ting- 
wall  V.  Officers  of  State,  22d  May 
1789,  p.  140. 

Jus  Crediti. — By  an  antenuptial  con- 
tract of  marriage,  it  was  provided 
tbat  the  children's  provisions  should 
be  payable  to  them  at  the  father's 
death,  '*  and  to  bear  interest  from 
the  majority  or  marriage  of  the  said 
children."  Held,  in  respect  the  fa- 
ther was  bound  to  pay  interest  upon 
the  sums  so  provided,  from  the  time 
of  the  children's  marriage  or  majo- 
rity, that  they  had  &ju$  orediti,  and 
might  have  used  diligence  in  their 
father's  lifetime. — Du  Roveray  v. 
Mackenzie,  ^c,  Ist  June  1795,  p. 
409. 

Jus  Mariti. — Vide  Adjudications  (2.) 

Jus  Relicts. — F»i«  Widow's  Terce, 

Landlord  and  Tenant.  —  A  tenant 
had  a  lease  of  the  estate  of  Kilsyth 
for  99  years,  at  a  rent  of  £500  per 


annum.  Tlie  tenant  iifteifwards 
became  creditor  of  the  landlord  to  a 
large  amount ;  £7282  of  the  debt 
being  heritably  secured  over  the 
estate  on  bond,  which  bore  an  ex- 
press clause,  entitling  the  tenant  to 
retain  the  tack  duty.  Other  debts 
also  due  to  him  were  secured  by  an 
adjudication ;  and  he  contended,  on 
the  bankruptcy  of  the  landlord,  that 
he  was  entitled  to  retain  the  r^  in 
the  first  place,  to  pay  the  interest  of 
his  whole  debts,  and  then  to  extin- 
guish the  principal.  Held  in  the 
Court  of  Session,  that  he  was  entitl- 
ed to  retain  the  rents  for  the  pay- 
ment of  the  interest  and  principal  of 
£7282  heritable  bond,  but  not  for 
tiie  other  debts.  Reversed  in  the 
House  of  Lords,  and  held  that  the 
tenant  was  entitled  to  retain  and 
impute  the  rents,  in  the  first  place, 
to  pay  the  interest^  and,  in  the  se- 
cond place,  the  principal  of  the 
whole  debts  due  to  the  appellant  as 
are  preferable  to  the  debts  due  to 
the  other  creditors.  —  Campbell's 
Creditors  «.  The  York  Buildings 
Co^llthMayl7S5,p.32. 

Lease. —  (1.)  A  tack  stipulated  that 
the  tenant  was  at  liberty  to  deviate 
from  the  mode  of  cropping  and  man- 
agement laid  down  in  his  taek,  upon 
his  paying  £2  per  acre  more  of  ad- 
ditional rent  to  the  landlord.  He 
departed  from  the  motle  of  crop- 
ping ;  Held  in  the  Court  of  Session 
tbat  he  was  liable  to  pay  the  £2  of 
additional  rent,  but  modified  the 
same  to  a  sum  of  £200.  Reversed 
in  the  House  of  Lords*  and  ease  re- 
mitted to  ascertain  and  determine 
specially,  what  was  the  number  of 
acres  the  tenant  became  bound  to 
cultivate  in  terms  of  the  rules  of 
cropping  laid  down  in  the  tack,  and 
what  was  the  number  of  acres  culti- 
vated contrary  to  those  rulea^ — Stra- 
tion  V.  Graham,  28th  March  and  12th 
May  1789,  p.  119. 

(2.)  A  lease,  with  a  danse 

generally  against  eubsetting,  permit- 
ted the  tenant  to  subset  part  of  the 
subject^  which  was  done  accordingly. 
2^0  rent  was  ever  paid  by  the  sub- 
tenant to  the  landlord,  nor  to  the 
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ieottnt  from  whom  ho  had  his  sub* 
lease,  while  there  was  a  clause  in  the 
lease  that  the  tenant  should  be  liable 
in  payment  of  the  rents  of  the  whole 
sabject.  The  tenant  failed,  and  an 
action  of  ejection  being  raised,  and 
decree  passed:  Held,  that  the  decree 
of  removing  was  a  good  decree  al« 
though  only  rabed  against  the  prin- 
cipal tenant,  and  clearly  entitled  the 
landlord  to  eject  the  subtenant  from 
the  part  held  by  him«— Grant  v. 
Earl  of  Morton,  8th  June  1789,  p. 
145. 

Lease  (3.)  A  lease  let  to  two  parties 
the  whole  slate  quarries  in  the  hill 
of  Bimam.  No  mention  was  made 
in  the  lease  of  the  slate  quarries  of 
Obney;  but  their  predecessor  in  the 
lease  (whose  lease  was  in  precisely 
similar  terms  to  that  of  the  respon- 
dents), had  possessed  the  slate  quar- 
ries of  Obney  as  part  of  those  of  the 
hill  of  Bimam,  and  they  took  pos- 
session of  these  latter  quarries  as 
part  of  the  subject,  and  wrought  it 
without  molestation  for  fire  years. 
Thereafter  the  landlord  let  the 
Obney  quarries  to  Hepburn  ;  Held, 
in  a  question  raised,  that  the  res- 
pondents were  entitled  to  retain 
possession  of  the  Obney  quarries  as 
a  part  of  the  subject  of  the  lease, 
though  not  expressly  mentioned 
therein ;  it  being  the  understanding 
of  the  lessees  that  these  were  includ- 
ed in  the  bargain,  and  their  posses- 
sion for  five  years  without  objection 
being  an  homologation  on  the  part 
of  the  landlord. — Stewart,  &c,  v, 
BeUs,  12th  April  1790,  p.  158. 

-^—  (4.)  In  a  lease  nothing  was 
mentioned  about  the  number  of  ar- 
able acres  of  land  on  the  farm ;  but 
the  tenant  understood  that  there  were, 
as  had  been  represented  to  him,  600 
acres  of  arable  land ;  and  as  he  was 
taken  bound  txpresdy  b^  ike  lease 
to  haTo  always  800  acres  in  tillage 
for  each  year  of  the  lease,  which 
stipulation  necessarily  supposed  that 
thero  were  600  acres  of  arable  land, 
he  insisted  that  the  lease  should  be 
reduood  and  set  aside  in  consequence 
of  there  not  being  that  number  of 
acres.  The  Court  of  Session  dismiss- 


ed the  reduction,  and  held  him  liable 
for  the  rent:  lie  versed  in  the  House 
of  Lords;  and  lease  reduced  and  set 
aside;  and  held  him  liable  only  at  the 
rate  of  £450  per  annum  for  the  three 
years  during  which  he  had  possess  • 
ed  the  farm. — Sir  James  Riddle, 
Bart.  0.  James  Grosset,  23d  March 
1791,  p.  203. 
Lease  (5.)  A  lease  was  taken  to  the 
tenant,  his  heirs  and  assignees,  such 
assignees  to  be  approyed  of  by  the 
landlord:  On  assigning  the  lease — 
Held  that  the  landlord  was  not  entitl- 
ed to  impose  new  and  more  ample 
eonditions  in  his  own  favour  in  giving 
such  consent  or  approval. — Sir  Alex. 
Ramsay  Irvine,  &e,  e.  Valentine,  4th 
March  179S,  p.  287. 
■  (6.)  A  jotting  or  agreement 

was  gone  into  with  the  tenant,  while 
his  former  lease  was  not  yet  expired, 
for  a  thirty-eight  years^  lease  of  the 
farm  after  the  expiry  of  the  old. 
The  landlord  in  the  meantime  died: 
— ^Held  that  his  heir  was  not  bound 
by  this  lease. — ^Kerr  v.  Redhead,  5th 
Feb.  1794,  p.  309. 

(7.)   Held  that  a  lease  not 


completed  in  point  of  form,  and  in 
which  no  possession  followed,  was  not 
good  against  a  purchaser  of  the  es- 
tate. — ^M'Lean,  ^c.  v.  Cameron, 
27th  April  1796,  p.  474. 

(8.)  A  lease  was  granted  to  a 


party,  and  his  heirs  and  assignees,  for 
nineteen  years  after  the  death  of  the 
lessee,  and  after  the  expiry  of  these 
nineteen  years,  for  a  second  nineteen 
years,  and  after  expiry  of  the  second 
nineteen  years,  for  the  space  of  other 
nineteen  years,  and  so  forth  from 
nineteen  years  to  nineteen  years,  so 
long  as  the  lessee  and  his  heirs  and 
successors  should  desire  to  possess. 
There  was  no  definite  ish.  In  a  re- 
duction of  the  lease  by  a  singular 
successor,  held  the  lease  good. — 
Scott  9.  Straton,  13th  May  1772, 
App.  p.  666. 

(9.)  A  lease  provided  that  if 


two  years  rent  ran  into  the  third  un- 
paid, the  lease  was  to  be  forfeited. 
Four  years  rents  fell  due;  in  a  reduc- 
tion to  set  aside  the  lease,  on  this, 
among  other  grounds;    Tlie  reasons 
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of  reduction 'were  repelled. —  Vide 
above  ease. 

Lbask — (10.)  Hold,  by  tbe  terms  of  a 
lease  of  coal,  which  allowed  the  ten* 
ant  to  work  the  coal  within  the  bar- 
ony of  Woolmet,  excepting  that  part 
of  it  which  lies  within  the  parks, 
garden,  and  enclosures  of  Woolmet 
belonging  to  the  appellant,  that  this 
exception  did  not  entitle  the  appel- 
lant to  sink  pits  and  work  the  coal 
within  the  bounds  so  excepted  ;  but 
was  to  be  construed  only  as  a  clause  to 
preserve  the  house  and  grounds  from 
suffering  injury  from  the  general 
working  of  the  coal  by  the  respondents. 
— Earl  of  Wemyss  o*  Sir  Archibald 
Hope,  24th  Oct  1796,  p.  487. 

(11.)  A  reduction  of  a  lease 

granted,  while  a  current  lease  had 
still  many  years  to  run,  and  made  to 
commence  forty-four  years  after  its 
date,  .was  brought  on  the  ground  of 
its  being  unequal  and  unfair  in  its 
terms,  and  the  grantor  incapable 
from  facility,  and  that  fraudulent 
means  had  been  taken  to  procure  it. — 
Held,  on  proof,  the  lease  to  be  bad. 
— Sime  V.  Viscount  Arbuthnott, 
27th  Nov.  1797,  p.  613. 

Legal,  Expiry  of  ; — Fide  Adjudica- 
tions (3.) 

Lbgitim. — A  Scotchman  by  birth  left 
his  country  and  settled  in  London, 
married  an  English  lady,  and  acquir- 
ed a  fortune  in  trade  there.  He 
afterwards  purchased  the  estate  of 
Newliston  in  Scotland,  to  which 
he  sometime  thereafter  retired,  and 
died  there.  By  his  will  his  eldest 
son  was  left  his  whole  heritable  and 
moveable  estate.  The  eldest  daugh- 
ter, the  respondent,  was  married  to 
Dr.  Lashley,  and  on  her  marriage  it 
was  proposed  to  give  her  £2000  as 
her  fortune.  They  retired  to  the 
West  Indies,  and  a  correspondence 
was  entered  into,  by  which  £700  of 
this  sum  was  paid  them  on  bond,  and 
further  coiTespondence  was  entered 
into,  regarding  the  balance,  when  the ' 
father  died.  The  younger  children 
had  all  discharged  their  father  for 
their  shares  of  the  legitim,  but  the 
respondent  ha4  not  d[i8charged  her 


claim  ;  and  she  therefora  claimed 
not  only  her  full  legitim,  but  also  a 
share  of  the  goods  in  communion,  as 
due  at  her  mother^s  death: — Held, 
Ist.  That  she  was  not  barred  from 
homologation  or  acquiescence.  2d. 
That  the  claim  of  legitim  was  not  ex- 
cluded by  Mr.  Hog*s  settlement,  dd. 
That  the  marriage  articles  did  pre- 
cludeher  from  claiming  a  share  of  the 
goods  in  communion.  4th.  That  the 
renunciation  of  their  shares  by  the 
younger  children  operated  in  favour 
of  Mrs.  Lashley.  5th.  That  the  per- 
sonal succession  must  be  regulated 
by  the  lex  dondcUUy  which  was  Scot- 
land ;  and  therefore  included  the 
funds  both  in  England  and  elsewhere, 
and  that  the  Government  annuities 
were  moveable. — Hog  o.  Lashley, 
&c.  20th  April  and  7  May  1792,  p. 
247. 

Lex  Domicilii.— ^1.)  Fide  above  case. 

(2.)   FtWtf  Domicile. 

Manse. — ^Held,  where  the  presbyteiy 
had  ordered  an  old  manse  to  be  pull- 
ed down,  and  a  new  one  to  be  built, 
that  they  were  not  precluded  from 
doing  so,  though  tlie  old  manse 
might  be  repaired  at  a  less  expense 
than  the  cost  of  a  new  one  ;  And 
also  that  the  Presbytery  was  not 
limited  by  the  act  1 663  to  the  sum 
of  £1000  Scots,  but  entitled  to  go 
beyond  it,  whatever  the  expenses 
might  be. — Mercer  v.  Williamson, 
17thMarch]786,  p.  43. 

Magistrates. — Vide  Wrongous  Im- 
prisonment. 

Malt  Duties. — Yide  Statutes. 

Marriage,  Cokstitutiok  of  —  (1.) 
Held,  that  though  a  party  joins  issue 
and  goes  to  proof  and  final  judgment 
on  one  fact  of  her  condescendence, 
that  she  is  not  foreclosed,  on  failure 
in  making  out  tliat  issue,  from  going 
to*  further  proof  of  the  other  facts 
and  circumstances  of  her  condescen- 
dence. So  held  in  a  declarator  of 
marriage. — ^M^Innes,  &c.  9.  More, 
23dMay  1780,  p.  40. 

(2.)  Circumstances  in  which 

marriage  was  held  to  be  establiriied 
by   co-habitation  and  acknowledge 
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ment — Robertson  r.  Inglis,  HtH 
Feb.  1787,  p.  53. 

Marbiaoe,  Constitution  of — (3.) 
—  Circumstances  in  which  written 
acknowledgment  of  each  other  as 
husband  and  wife,  not  seriously 
gone  into  on  the  part  of  the  <  female, 
but  immediately  repented  of,  did  not 
constitute  marriage. — Kello  v.  Tay- 
lor, 16th  Feb.  17B7,  p.  56. 

Marriage  Settlement.  —  Question, 
Whether  a  certain  deed  of  obligation 
unilateral  in  its  nature,  and  executed 
before  marriage,  was  to  have  the  ef- 
fect and  legal  consequence  of  an 
antenuptial  contract  of  marriage. — 
Sinclair,  <&c.  9.  Threipland,  <Scc  27th 
March  1789,  p.  113. 

Master  and  Assistant. — Circumstan- 
ces in  which  the  Court  of  Session 
awarded  danuiges  to  an  apothecary's 
assistant,  for  an  illegal  and  oppresive 
dismissal  from  service,  by  the  son  of 
his  employer,  without  the  employer's 
sanction  and  authority.  Reversed 
in  the  House  of  Lords« — ^Macdonald 
V.  Burt,  29th  November  1796,  p. 
512. 

^((embbb  of  Parliament.  —  (1.) 
Held,  where  objection  is  stated  to 
the  title  to  be  enrolled,  and  to  vote 
for  a  member  of  Parliament,  the  com- 
plaint must  be  f(^lowed  up  within 
four  mouths,  in  terms  of  the  act  16 
Geo.  II.  c.  2.— Elliot  f>.  Pringle,  5th 
March  1792,  p.  237- 

Held,  the  eldest  son  of  a  Scotch 

peer  ineligible  to  be  elected  a  mem- 
ber to  sit  in  the  House  of  Commons 
— Lord  Daer  v.  Hon.  Keith  Stewart, 

<&e.,  26th  March  1793,  p.  293 

N.B.  This  corrected  by  the  Reform 
Act. 

Mbntai.  Incafacitt. —  Vide  Reduc- 
tion of  Will. 

MiSREFBESERTATiov. — Vide  Judicial 
Sale. 

Minority. —  Vide  Prescription,  No.  4, 
et  5,  et  6,  et  7. 

Negotiation  et  Neglect.  —  Vide 

Bill. 
Notice. — (1.)  Vide  Factor. 

(2.)  Vide  fiurgh  Election. 

Notaries  ; — Vide  Execution  of  Deeds 

by. 

NinsANCR. — Vide  Use  of  Stream — 
Property. 

TOL.  III. 


Ofen  Market. — Vide  Sale  by  Sample. 
Particefs  Criminis.  —  Vide  Proof 

(7.) 

Parties  to  be  Called  in  an  Action^ — 

Vide  Prescription  (1.) 
Paroi«b. —  Vide  Lease  (4.) 

(2.)   Vide  Proof  (4.) 

(3.)  A   contract  in  regard 

to  a  series  of  transactitms  re- 
garding the  sale  of  spirits,  provid- 
ed that  "  bills  at  three  months  date" 
should  be  paid  for  the  delivery  of 
each  parcel  of  spirits.  On  failure 
to  get  these  bills  discounted  in  the 
bank, — circumstances  in  which  pa- 
role proof  of  matters  which  passed 
at  and  subsequent  to  entering  into 
the  contract  was  allowed,  so  as  to 
entitle  the  party  to  refuse  going  on 
with  the  contract. — Stein  v,  Stewart, 
&c^  18th  April  1796,  p.  462. 

(4.)  Held  that  parole  evi- 


dence was  incompetent  to  prove  a 
trust  as  to  property  held  ex  fade  ab- 
solute. —  Duggan  V,  Wight,  24th 
Nov.  1797,  p.  610. 

Passive  Title.  —  Vide  Gestio  pro 
H»rede. 

Penalties. — Vide  Pluris  Petitio. 

Penalty. — In  a  lease  as  to  the  mode 
of  cropping,  it  was  stipulated  that  if 
the  tenant  deviated  from  the  rules 
of  cropping  laid  down  in  the  lease, 
he  should  pay  £2  of  additional  rent 
per  acre,  not  as  a  penalty,  but  as  ad- 
ditional rent;  Held  that  it  was  never- 
theless to  be  considered  as  a  penalty, 
and  subject  to  modification  by  the 
Court,  although  it  was  argued  that 
it  was  due  ej?  coniractUy  and  there- 
fore not  subject  to  modification. — 
Stiation  v,  Graham,  28th  March  and 
12th  May  1789,  p.  119. 

Personal  Rights — Vide  Real  Bur- 
dens. 

Pertinent  of  Profertt.  —  Vide 
Superior  and  Vassal. 

Pluris  Petitio.— Circumstonces  in 
which  held,  where  the  termly  pen- 
alties due  by  a  bond  were  included 
in  the  accumulated  sum  of  an  adju- 
dication, that  these  formed  a  pluris 
petitio  ;  to  the  effect  of  reducing  the 
same  to  a  security  for  payment  of 
the  principal^  and  interest. — Nas- 
myth  V.  Samson,  &c.  4th  April  1785, 
p.  9. 
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Possession. — Vide  Lease  (G.) 
Prescription  (Negative). — (1.)  The 
York  Buildings  Company  had  pur- 
chased the  wood  on  a  certain  estate, 
and  the  greater  quantity  was  deliy- 
ered  when  they  became  bankrupt. 
Having  lodged  a  claim  on  their 
estate,  it  was  objected  to  the  daim, 
that  the  contract  had  undergone  the 
long  negative  prescription,  and  that 
the  summons,  decree,  and  horning, 
did  not  interrupt  the  prescription, 
because  they  were  inept,  from  not 
calling  the  Company  as  a  separate 
body,  in  which  name  it  was  appoint- 
ed to  sue  and  be  sued  by  act  of 
Parliament.  Held  in  the  Court  of 
Session  that  these  were  sufficient  to 
interrupt  prescription.  Reversed  in 
the  House  of  Lords,  without  preju- 
dice to  the  points  decided  below  ; 
but  with  special  remit  to  'consider 
whether  the  contract  as  to  the  wood 
be  now  at  this  time  in  force. — Grove 
and  Others  9.  Sir  James  Grant,  Idth 
April  185,  p.  17. 

(2.)  Circumstances  in  which 

held  -  that  certain  bonds  due  to 
creditors  in  England,  by  an  English 
company,  ranked  on  an  estate  in 
Scotland  belonging  to  that  company, 
had  incurred  the  negative  prescrip- 
tion of  forty  years.  Reversed  in 
the  House  of  Lords.*— Delvalle,  kc, 
«.  York  Buildings  Co.,  12th  March 
1788,  p.  98. 

(Positive.)  —  (3.)  Held  that 


prescriptive  possession  on  an  adjudi- 
cation, of  which  the  legal  was  de- 
clared to  be  expired,  but  no  charter 
and  sasine  had  followed,  did  not  give 
an  absolute  and  irredeemable  right 
to  the  property.^ — Gillespie  ii  Reid 
V,  Ilussey  or  Bogle,  dd  May  179^)  P« 
305. 

Negative.  —  (4.)  Gircum- 


heir  of  entail,  who  brought  an  ac- 
tion of  reduction  and  declarator  of 
irritancy  of  the  entail  on  the  ground 
of  contravention  fifty  years  after  the 
event,  and  who  was  a  minor  at  the 
time  of  the  alleged  contravention. 
Held  in  the  Court  of  Session  that 
she  might  plead  her  minority  as  an 
exception  to  the  title  to  exclude. 
In  the  House  of  Lords  case  remit* 
ted  for  consideration. — Dalrymple  v. 
FuUerton,  18th  Dec.  1797,  p.  631. 
(7.)  Circumstances  in  which 


a  creditor  having  obtained  adju- 
dication against  the  estate  of  his 
debtor,  with  charter  and  infeftment 
thereon,  followed  by  forty  years' 
possession,  had  acquired  an  exclu- 
sive title  by  the  positive  prescription 
to  the  estate,  and  tliat  the  min<»itie3 
pleaded  were  not  sufficient  to  elide 
the  plea. — ^Ross  r.  Mackenzie,  29th 
April  1776,  App.  p.  676- 

(Sexennial)  (8.)  Held,    in 


counting  the  six  years  of  the  sexen- 
nial prescription,  that  the  terminus  a 
quot  in  reckoning  the  period,  is  from 
the  last  day  of  grace  after  the  bill 
falls  due. — ^Ferguson  and  Others  r. 
Douglas,  Heron  &  Co.  11th  Nov. 
1796,  p.  503. 

(Vicennial)  (9.)  Held  that 


tances  in  which  held  that  an  entail, 
having  lain  dormant  for  more  than 
forty  years,  was  prescribed ;  and 
that  the  minority  of  a  substitute  heir 
of  entail  did  not  elide  the  plea  of 
prescription. — Black  and  Grant  v. 
Gordon,  «fcc.  5th  Feb.  179^,  p.  317- 

(5.)  Vide  Clause  (2.) 

(6.)  Negative  and  Positive. 


—In  a  question  with  a  substitute 


a  charter  and  sasine  which  contain- 
ed, by  the  error  of  the  writer,  a  des- 
tination in  terms  different  from  their 
warrant  were  not  inept,  and  that  the 
service  in  special  of  the  next  heir 
was  good,  being  protected  by  the 
vicennial  prescription. —  Dnunmood 
V.  Drummond,  &c,  26th  April  179 r» 
p.  557. 

Price. —  Vide  Sale. 

Privjlboks  of  thb  Collbgb  of 
Justice. — Vide  College  of  Justice. 

Process. — Wide  Proof, 

(2.)  \ide  Res  JudicaU. 

PROPERTr. —  (1.)  Held  it  to  be  a  set- 
tled point,  that  a  whale  being  struck* 
and  afterwards  getting  loose,  is  the 
property  of  the  first  striker  who  con- 
tinues fast  until  she  is  killed ;  and 
that,  from  the  evidence  in  this  case, 
it  appeared  that  the  whale,  when 
struck  with  the  harpoon  of  the  ap- 
pellants' sliip,  had  got  free  from  tJjc 
harpoon    of  the  lespondents*,   and 
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therefore,  tliat  the  whale  belonged 
to  the  appellants. — Addison  &  Sons 
V.  Row,  3d  March  1794»  p,  334. 

Procbss  (2.) — Stream. — (2.)  Heldthat 
the  proprietors  of  the  Lochrin  distil- 
lery had  no  right  to  throw  refuse 
into  the  Lochrin  hum  from  their  dis- 
tillery, to  the  injury  of  the  other 
proprietors.  In  appeal,  cause  re- 
mitted to  inquire  if  there  was  not  a 
servitude  over  it. — Jameson  v.  Bus- 
seU,  18th  April  1792,  p.  403. 

(3.)  A  proprietor  of  a  tene- 
ment within  burgh,  whose  property 
is  bounded  by  the  sea  flood,  cannot 
acquire  the  vacant  space  of  ground 
left  by  the  sea  between  his  property 
and  the  sea  flood,  such  soil  belong- 
ing to  the  magistrates  of  the  burgh, 
for  the  benefit  of  the  community. — 
Smart  v.  The  Magistrates  of  Dun- 
dee, 22d  Nov.  1797,  p.  606. 

PnooF^ —  (1.)  A  party  held  no  vouch- 
ers or  documents  of  debt  for  sums  of 
money  lent  to  his  brother.  The  only 
evidence  of  these  being  some  jottings 
in  the  brother^s  account  book,  and 
other  separate  accounts.  Held  that 
these  were  not  sufficient  evidence  to 
Bupport  the  claim  made  after  the 
death  of  both. — Waddel  v,  Waddels, 
20th  Dec.  1790,  p.  188. 

(2.)  Vide  Witness,  Re-ezam- 

ation  of, 

(3.)  Held,  that  though  a  party 


joins  issue,  and  goes  to  proof  and 
final  judgment  on  one  fact  of  her 
condescendence,  that  she  is  not  fore- 
closed, on  failure  of  making  out  that 
issue,  firom  going  to  farther  proof  of 
the  other  facts  and  circumstances 
of  her  condescendence ;  at  least  so 
held  in  the  special  circumstances  of 
an  action  brought  to  establish  mar- 
riage.— M^nnes  v.  More,  23d  May 
1785,  p.  40. 

(4.)    In    the    reduction    of 


by  the  Judge  Ordinary,  upon  wliicli 
the  decree  had  proceeded,  ought  not, 
as  matter  of  concluded  record,  to  be 
allowed  to  be  redargued  by  parole 
proof.  Held  parole  competent. — 
York  Buildings  Co.  v.  Mackenzie, 
13th  May  1795,  p.  378. 

Proof. — (5.)  Fio^e  Witness. 

—  (6.)  Vide  Parole. 

(7.)  In  the  course  of  a  proof 

in  an  action  of  divorce  against  the 
wife,  the  party  with  whom  she  had 
adultery  was  adduced  as  a  witness 
against  her.  Held  him  admissible 
as  a  witness.  It  was  also  objected 
to  a  slave  that  he  was  incapable  of 
bearing  testimony,  he  not  being  a 
Christian,  or  able  to  take  the  usual 
oath.  The  Court  of  Session  order- 
ed him  to  be  examined  on  his  creed. 
Both  points 'affirmed  in  the  House  of 
Lords. — Nicolson  v,  Nicolson,  1 8th 
Februaiy  1771,  p.  655. 

Proving  the  Tenor. — Circumstances 
in  which  the  special  casus  anUssionis 
not  having  been  proved,  the  action 
was  dismissed. — Donald  o.  Donald, 
8th  April  1788,  p.  105. 

Provisions  to  Children.  —  Vide 
Jus  Crediti. 

Qualification  for  Councillors  of 
Burghs. —  Vide  Burgh  Election. 

■  (2.)  for  Magistrates Vide 

Burgh  Election. 

(3.)  for  Voting. — Question 


the  sale  of  an  estate  purchased  at 
a  judicial  sale,  in  a  ranking  and 
sale  before  the  Court,  where  the 
common  agent  was  the  purchaser, 
it  was  contended  that  the  decree 
of  sale,  which  declared  that  the  sale 
was  fairly  gone  into,  as  also  the 
report  to  the  Court  of  such  sale 


Whether  a  certain  conveyance  of 
superiority  of  lands  hold  under  strict 
entail,  conferred  a  substantial  right 
of  voting;  or  was  a  mere  nominal 
and  fictitious  creation  of  a  right,  re- 
sorted to  for  the  purpose  of  giving  a 
right  to  vote  for  a  member  of  parlia- 
ment. —  Hon.  W.  Elphinstone  v. 
CampbeU  and  Others,  30th  April 
1787,  p.  77. 

(4.)  The  Duke  of  Gordon 


granted  a  liferent  superiority  to  Sir 
John  Macpherson,  then  residing  in 
India,  and  under  this  title  his  agents 
claimed  to  have  him  enrolled  on  the 
roll  of  freeholders.  The  statutory 
oath,  devised  to  detect  nominal  and 
fictitious  qualifications,  was  not  put ; 
but  an  objection  was  stated  to  his 
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being  put  upon  the  roll,  on  the 
ground  that  his  title  wslb  fictitious 
uu(l  nominal.  The  court  of  freehold- 
ers put  him  upon  the  roll.  On  com- 
plaint to  the  Court  of  Session,  he 
insisted  to  have  certain  interroga- 
tories put  to  the  claimant.  Ileld  it 
incompetent  to  put  such  interroga- 
tories. Reversed  in  the  House  of 
Lords ;  and  held  that  the  statutory 
oath,  which  was  not  taken  in  this 
case,  did  not  exclude  such  farther  in- 
quiry.— Forbes  v,  Macpherson,  19th 
April  1790,  p.  169. 

Qualification  for  Voting.  —  (5.) 
Held,  the  valuation  of  the  lands 
having  been  fixed  by  a  decret  of 
the  Commissioners  of  Supply,  the 
same  must  stand  good,  and  en- 
title the  proprietor  to  be  enrolled  as 
a  freeholder  of  the  county. — More- 
head  V.  Edmonstoue,  28th  Feb.  17^1) 
p.  199. 

(6.)     Ueld,      although     a 

deceased  father  had  left  his  whole 
estate  to  trustees  who  were  in- 
feft,  that  his  heir  was  still  entitled 
to  be  enrolled  as  possessing  a  good 
freehold  qualification — the  possession 
of  the  trustees  being  for  his  behoof, 
and  their  possession  being  consider- 
ed his.  Speirs  t;.  Sir  Alexander 
Campbell,  Bart.^  5th  March  1791, 
p.  201. 

(7.)    Held,   where    objection 


Is  stated  to  the  title  to  be  enrolled 
and  to  vote  for  a  member  of  Parlio^ 
ment,  the  complaint  must  be  follow- 
ed up  within  four  months  in  terms 
of  the  act  16  Geo.  11.  c.  11. — 
Elliot  V.  Pringle,  5th  March  1792, 
p.  237. 
Ranking  of  Creditors. —  Fiie Land- 
lord and  Tenant. 

(2.)  Heritable  Security,  (1.) 

(3.j    Vide  Relief  among  Cau- 
tioners. 

AND  Sale. — (I.)  Circumstan- 


ces in  which  the  mode  adopted  in 
valuing  the  estates  for  the  purpose 
of  fixing  the  upset  prices  at  which 
the  same  was  to  be  set  up  for  eale, 
was  unexceptionable,  and  objections 
repelled. — Earl  of  Dundonuld  t;. 
Bushby,  &c.  27th  Dec.  1796,  p.  528. 
ri?.)  Tlie  teinds  were  repre- 


sented in  the  memorial  and  abstract 
of  a  ranking  and  sale,  and  in  tlie 
advertisements  of  an  estiite,  to  be 
valued  and  exhausted,  and  subject 
to  no  further  burden.  After  the  sale 
was  completed,  this  was  discovered, 
from  a  defect  in  the  title,  to  be  a 
mistake.  Held  that  there  could  be  no 
deduction  from  the  prico. — Fei^guson 
V.  Mossman,  &c.,  17th  Feb.  1797,  p. 
531. 

Banking  and  Sale.  (3.)  Held 
that  the  common  agent  in  a  rank- 
ing and  sale,  cannot  purchase  the 
estates  sold  under  the  ranking  for 
his  own  account,  though  at  a  public 
judicial  auction,  and  sale  reduced, 
though  he  had  been  in  possession 
unchallenged  for  fourteen  years. — 
York  Buildings  Co.  o.  Mackenzie, 
13th  May  17i)5,  p.  37li. 

(4.)  The  common  agent  having 

applied  to  the  Couit  for  a  warrant 
for  £1000  of  the  York  Building* 
funds,  to  defray  the  expenses  incur- 
red, and  to  be  incurred  in  certain 
processes,  the  Court  granted  warrant 
accordingly,  though  there  was  an 
appeal  taken  of  those  proceedings 
— York  Buildings  Co.  v,  Bremner, 
19th  June  1797,  p.  59:i. 

(5  )  Decree  in. —  Vide  Decree 


of  Sole. 

Real  Burden. — A  trust  deed  was 
granted,  conveying  an  estate  for 
certain  uses,  but  without  declaring 
these  uses  real  burdens  upon  the 
estate.  A  list  of  the  debts,  and  the 
names  of  the  creditors,  for  payment 
of  whose  debts  the  trust  deed  was 
granted,  was  made  up  and  subscrib- 
ed by  the  granter,  with  reference  in 
the  trust  deed  to  this  list  as  relative 
thereto,  and  a  direction  that  it  should 
be  inserted  in  the  register  of  sasines, 
along  with  the  infeftment  to  follow 
thereon,  which  was  done  accordingly. 
Held  that  these  debts  were  nut 
created  real  burdens  on  the  estate. — 
Chalmers,  &c,  v.  Koss,  dec,  1st  June 

1795,  p.  417. 
Reduction  OP  Will. — CireumAtances 
in  which  a  will  executed  six  days  be- 
fore death  was  reduced. — Fyfe  p. 
Williamson,  10th  March  179(5,  p. 
478. 
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Reductio!!  of  Deed. — Circumstances 
in  which  a  will,  conveying  her  whole 
moveable  estate  to  a  stranger,  exe- 
cuted by  a  party  impaired  in  memory 
and  judgment,  eighteen  days  before 
her  death,  was  reduced. — Pringle  v. 
Dove,  17th  December  1796,  p.  521. 

'•  lleld  that  deeds  granted  by  a 

person  uinty-five  years  of  age,  sub- 
ject to  attacks  of  palsy,  and  where 
the  memory  was  a  good  deal  impair* 
ed,  were  sustained;  the  deeds  having 
been  executed  several  years  before 
his  death,  and  before  these  shocks 
and  impaired  memory  had  appeared. 
— Rutherford  or  Scott  v,  Jeidons, 
23dFeb.l791,App.  p.  633. 

Reduction  of  Lease. — Fide  Lease 
(8)  et  (9.) 

Deeds. —  Vide  Solemnities  to 

Execution  of. 

Fide  Execution  of,  et  No- 


taries. 

Re- EXAMINATION     OF     A     WiTNESS. 

Vide  Witness.  (4.) 

Relevancy  of  Defence. —  Fu2e  Veri- 
tas Convicii. 

Relief  among  Cautioners.  •—  Three 
parties  became  bound,  conjunctly 
and  severally  in  a  personal  bond  for 
the  sum  of  £  1 0,000,  borrowed  for  the 
use  of  one  of  them;  the  other  two 
being  mere  sureties,  and  having 
bonds  of  relief  granted.  The  prin- 
cipal became  bankrupt,  and  notiiing 
could  be  derived  from  his  estate. 
One  of  the  sureties  also  became  in- 
solvent, and  the  other  was  obliged 
to  pay  the  whole  debt.  Held  that 
the  latter  was  entitled  to  rank  on  his 
co-surety's  estate  for  the  whole  debt 
paid  by  him,  to  the  effect  of  recover- 
ing the  one  half  due  by  him :  Re- 
versed in  the  House  of  Lords,  and 
held  that  he  was  only  entitled  to 
rank  for  one  half  of  the  debt,  each 
of  them  having  been  indebted  as 
principal  for  the  moiety  thereof,  and 
as  surety  for  the  other  moiety. — 
Keith  c.  Sir  Wm.  Forbes  and  Co., 
11th  June  1794,  p.  350. 

Relief  among  Heirs. — Vide  Heirs 

(^•>   ' 

Vide  Heirs  (2.)  et  Res  Ju- 
dicata, (2.) 

Reuovjno. —  Vide  Lease  (2.) 


Rents. — In  a  claim  made  by  exe- 
cutors: Held  that  they  were  entitled 
to  the  arrears  of  rents  due  at  the 
deceased's  death;  as  also  to  one  half 
of  the  year's  rents  for  crop  1789, 
the  deceased  having  died  in  Sep- 
tember 1789.— Earl  of  Fyfe  r.  Mac- 
kenzie, (Sec,  Gth  March  17979  p.  549. 

Res  Judicata. — Pide  (1.)  Lease  (B.) 
A  question  of  right  in  regard  to  a 
lease  of  coal  having  been  disposed  of 
by  the  Court  of  Session,  and  an  ap- 
peal taken  to  the  House  of  Lords,  but 
never  moved  in  :  Held  in  a  new  ac- 
tion brought  ten  years  thereafter, 
that  these  proceedings  did  not  col- 
stitute  a  res  judicata  in  bar  of  the 
action. — Earl  of  Wemyss  v.  Sir 
Arch.  Hope,  24th  Oct.  1796,  p.  487. 

Rbs  Judicata.  ( — 2)  The  questions 
in  this  case  were,  lit.  Whether  a 
deed  executed  by  David  Sinclair  in 
171 6  was  to  be  considered  a  mat- 
riage  settlement.  :^d.  Whether  the 
heir  in  possession  was  bound  to  keep 
down  the  interests  of  the  debts  on 
the  estate  during  his  possession ; 
and,  3d.  Whether  it  was  competent 
to  enter  into  these  questions,  the 
same  being  res  judicata  by  a  decree 
pronounced  on  them  in  176'3.  Held 
by  the  Court  of  Session  that  the  res 
judicata  foreclosed.  Reversed  in 
the  House  of  Lords,  and  remit  to 
the  Court  to  proceed. — Sinclair  r. 
Thriepland,  27th  March  17<>9,  p. 
113. 

(3.)  Circumstances  in  which  it 

was  held,  that  a  decree  pronounced 
was  res  judicata. — Ross  r.  Macken- 
zie, 29th  April  1776,  App.  p.  676. 

Restitution. —  Vide  JSale. 

Rktention    op    Feu-Duties. —  Vide 
Superior  and  Vassal. 

(2.) — Circumstances  in  which 

held,  (reversing  the  judgment  of  the 
Court  of  Seseiun)  that  bankrupts  in 
England  were  entitled  to  rank  on  a 
bankrupt  estate  in  Scotland,  without 
the  latter  being  entitled  to  set  off 
against  their  claim  bills  of  the  bank- 
rupts in  England  which  they  had 
held,  but  which  they  indorsed  away 
for  value,  not  being  then  holders 
thereof. — Curtis,  dec.  v.  Chippendale, 
23d  Feb.  1797,  p.  540. 
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Retention.  —  (3.)  —  The  Royal 
Bank  of  Scotland  found  entit- 
led to  retain  stock  of  an  insolvent 
proprietor  for  payment  of  debts  due 
to  the  bank  by  the  Company  of  which 
he  was  a  partner,  against  the  trustee 
on  the  Company's  bankrupt  estate. 
— Hotchkis  lu  Royal  Bank,  28th 
Nov.  1797,  p.  618. 

Sale  (1.) — Circumstancesheld  not  suf- 
ficient to  set  aside  and  void  the  sale, 
although  the  missives  on  one  side  ex- 
pressly declared,  that  unless  the 
titles  were  found  sufficient,  the  bar- 
gain then  made  was  to  be  null  and 
void. — Bruce  v.  Cleghorns,  2d  March 
1785,  p.  o. 

(2.)— F«Ze  Factor. 
—  (3.)  Tliirty  hogsheads  of  tobacco 
were  bought  on  the  eve  of  bank- 
ruptcy, and  eight  hogsheads  deliv- 
ered the  day  before  the  failure  was 
known,  but  th»  twenty-two  hogs- 
heads not  delivered  ;  the  bills  stipu- 
lated for  the  price  were  not  granted  ; 
and  the  seller  insisted  for  return  of 
the  eight  hogsheads.  The  bank- 
rupts voluntarily  returned  them. 
Held,  in  a  question  with  the  credi- 
tors, that  the  seller  was  entitled  to 
retain  possession  of  the  whole  on 
emerging  bankruptcy.  —  Hill  v, 
George  and  John  Buchanan,  11th 
April  1786.  p.  47. 

(4.)  —  Circumstances    in  which 


held,  that  a  bargain  for  the  sale  of 
sugars  was  not  finally  completed,  and 
that  the  seller,  taking  advantage  of 
a  rise  in  the  price  in  the  market, 
was  at  liberty  to  sell  to  another 
party. — Duguid  v,  M*Cleish  <fe  Co. 
10th  Feb,  1794,  p,  320. 

(5.)  — A  Distiller  entered  into  a 


contract  for  the  purchase  of  grain 
while  on  the  eve  of  bankruptcy.  The 
grain  was  purchased  ;  and  up  to  the 
actual  date  of  the  bankruptcy,  be- 
tween 20  and  30  cargoes  stood  thus : 
1.  The  greatest  quantity  was  de- 
livered more  than  three  days  before 
bankruptcy.  2.  Several  cargoes  were 
delivered  within  the  three  days  of 
bankruptcy.  And,  3J.  At  the  date 
of  his  becoming  bankrupt  several 
cargoes  had  arrived  at  the  port  of 
delivery,  but  were  not  then  landed, 


but  lay  in  the  ships  before  being 
carried  to  the  warehouse  of  the 
buyer.  The  sellers  claimed  restitu- 
tion of  the  whole.  In  regard  to  the 
first,  on  the  ground  of  presumptive 
fraud  :  In  regard  to  the  second,  on 
the  ground  of  positive  fraud :  And,  in 
regard  to  the  third,  on  the  ground  of 
their  right  to  stop  m  trcmsitu  on 
emerging  bankruptcy.  1 .  Held,  that 
there  were  no  circumstances  infer- 
ring presumptive  fraud,  or  fraud  of 
any  kind  in  this  case ;  and  that  the 
fact  of  goods  delivered  within  three 
days  of  bankruptcy  is  not  per  se  a 
circumstance  from  which  fraud  may 
be  inferred  ;  and  case  remitted  back 
to  the  Court  of  Session  to  take  evi- 
dence,  and  hear  parties  further  as  to 
the  point  of  stopping  in  transitu, — 
Jaffrey  and  Others  w.  Allan,  Stewart, 
&  Co.,  23d  Dec.  1790,  p.  191. 
Sale  (6.)  —  Vide  Parole,  (3.)  case 
Stein  V.  Stewart  and  Sommervail  t 
Co.  18th  April  1796,  p.  462. 
■  (7.) — A  com  merchant  purchased 

from  a  farmer  a  quantity  of  grain  by 
sample  in  public  market ;  part  of 
the  grain  was  delivered,  and  bill 
granted  for  the  price,  and  was  paid. 
On  failure  of  the  tenant,  held,  in  an 
action  raised  by  the  landlord  against 
the  corn  merchant,  that  the  latter 
must  pay  to  him  the  value  of  the 
grain  so  delivered  —  the  landlord 
having  a  right  of  hypothec  over 
the  same  for  the  rent  of  which  it  was 

the   crop Smart  v,  Hon.   Walter 

OgUvy,  26th  Oct.  1796,  p.  490. 

(8.)  In  the  reduction  of  a  sale 

of  an  estate,  held  the  purchaser 
entitled  to  claim,  1.  Expense  of  mak- 
ing up  titles.  2.  The  expense  of 
planting  shrubbery  and  trees.  3. 
Expense  of  building  a  mansion- 
house  and  offices  at  Port  Seton,  aa 
items  beneficially  expended  and  per- 
manent improvements. — ^York  Build- 
ings Company  v.   Mackenzie,  14th 

June  1797,  p.  579. 
Sea  Shore. —  Vide  Property.  (3.) 
SfiBYiTUDE    (1.) — Vide    Property     of 

Stream. 
„.._—..-  ^2.) — Circumstacces  in  which 

a  servitude  of  peat  and  a  servitude 

of  cart  road  were  sustained. — Diiig- 
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wall  V.  Farquharson,  31st  May  1797> 
p.  584. 

Sbttlbmbnt,  Marriagb.  —  A  deed 
not  of  the  nature  either  of  an  ante- 
nuptial or  post  nuptial  contract  of 
marriage,  but  unilateral,  contained 
absolute  warrandice,  that  the  pro- 
visions therein  *'  should  be  good, 
'  "  v^lid,  and  sufficient  to  the  heirs 
**  respective  of  the  said  marriage,  and 
^'  against  all  deadly,*'  and  i  t  Tms  main- 
tained, in  regard  to  this  deed,  that  it 
was  not  in  the  power  of  the  granter 
to  defeat  this  settlement  by  any  vo- 
luntary gratuitous  deed,  because  by 
it  there  was  a  jus  crediti  in  tbe 
parties  favoured.  Held,  in  tbe  House 
of  Lords,  that  the  deed  had  not  the 
effect  of  a  marriage  contract. — Sin- 
clair V,  Thriepland,  ha,  27tb  Marcb 
1789,  p.  113. 

Solemnities  Necessary  in  the  Execu- 
tion of  Deeds. — Certain  deeds  having 
been  executed  by  a  person  blind,  and 
pj|,rtly  deaf,  by  the  aid  of  notaries ; 
and  the  deeds  not  having  been  read 
over  to  him  in  such  a  way  as  to  make 
Ixim  understand  or  to  be  heard  ; 
nor  read  over  to  him  in  the  presence 
of  tbe  witnesses,  nor  any  mention 
made  in  the  notaries  docquet  that 
they  were  so  read.  Held  the  deeds 
void, — Lowthian  v.  Maxwell,  lltb 
June  1794,  p.  365. 

SoBSTiTUTiON,  or  Conditional  Insti- 
tution.— A  party,  by  his  trust  deed, 
left  the  residue  of  bis  estate  to  his 
five  grandchildren  equally  among 
them,  declaring  that  the  share  of 
any  one  deceasing  should  accresce  to 
the  survivors.  Also  that  these  shares 
should  become  payable  to  them  on 
their  attaining  the  ago  of  25  years, 
when  the  trustees  should  be  bound 
to  pay  the  same  with  interest.  Ce- 
cilia, one  of  those  grandchildren, 
survived  her  grandfather,  and  also 
tbe  age  of  twenty- five,  but,  in  con- 
sequence of  mental  weakness,  her 
share  had  been  allowed  to  remain  in 
the  trustees*  hands  unpaid.  She 
died,  leaving  a  brother,  Samuel  Ste- 
venson :  Held,  that  the  substitution 
in  favour  of  the  sui-viving  grand- 
children did  not  take  effect,  and  her 
brother  preferred  to  her  share. — 


Grahams,  «tc.  v,  Russel,  Stevenson's 

Trustee,  Ist  April  179J,  p.  210. 
Substitute  Heir  of  Entail. —  Vide 

Minority  and  Prescription. 
SuBVALUATioN   OF   Teimds. —  Vide 

Teinds. 
Succession  —  (1.)  Vide  Heritable  or 

Moveable  (1.) 

(2.)   Vide  Heirs  Primarily 

Liable.  (1.) 

(3.)  VideTmv  (1.) 

(4.)  Vide  Heirs  Male  (6.)     . 

(5.)  Vide  Gift. 

(6.)  Vide  Domicile. 


Successor,  Singular. —  Vide  Lease. 

Summons.  —  A  summons  had  been 
raised  on  a  bond,  which  was  granted 
by  Hosey  and  Ewer  for  behoof  of 
the  York  Buildings  Company ;  but 
instead  of  calling  these  parties,  or 
calling  the  Company  in  its  corporate^ 
capacity,  in  which  it  was  appointed 
by  act  of  Parliament  to  sue  and  be 
sued,  it  called  certain  parties  who 
were  described  as  a  court  of  assistants 
and  directors  of  the  said  Company, 
for  themselves,  and  as  representing 
the  whole  Company  ;  decret,  horn- 
ing, and  adjudication  followed  there- 
on. And  it  was  objected  that  these 
writs  were  ineffectual  and  inept  to 
interrupt  prescription.  Held  them 
sufficient. — Grove  and  Others  v.  Sir 
James  Grant,  15th  April  1785,  p.  IJ. 

Sue,  Title  Necessary  to. — Held  that 
burgesses  not  being  also  councillors 
of  the  burgh,  wete  not  entitled  to 
carry  on  a  suit  to  set  aside  the  elec- 
tion of  the  magistrates  and  town 
councillors  of  the  burgh. — Miller  &c. 
V.  Thomson  and  Others,  26th  April 
1785,  p.  21. 

i  (2.)  Held  that  every  copart- 
nery must,  from  its  nature,  subsist 
after  its  dissolution^  to  the  effect  of 
winding  up  its  affairs,  supposing 
there  was  no  provision  in  the  contract 
to  this  effect ;  but,  in  the  present 
case,  there  was  in  the  contract  a 
special  provision  for  this  purpose^ 
and  therefore  that  the  title  to  sue  in 
the  social  name  of  a  dissolved  com- 
pany, in  such  circumstances,  was 
unexceptionable. — Gordon  v,  Doug- 
las, Heron  L  Co.,  24th  Dec.  17ii5, 
p.  42[?. 
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Retentiox.  —  (3.)  —  The  Royal 
Bank  of  Scotland  found  entit- 
led to  retain  stock  of  an  insolvent 
proprietor  for  payment  of  debts  due 
to  the  bank  by  the  Company  of  which 
he  was  a  partner,  against  the  trustee 
on  the  Company's  bankrupt  estate. 
— Hotchkis  i\  Royal  Bank,  28th 
Nov.  1797,  p.  618. 

Sale  ( 1 .) — Circumstances lield  not  suf- 
ficient to  set  aside  and  void  the  sale, 
although  the  missives  on  one  side  ex- 
pressly declared,  that  unless  the 
titles  were  found  sufficient,  the  bar- 
gain  then  mado  was  to  be  null  and 
void. — Bruce  v,  Cleghorns,  2d  March 
1785,  p.  5. 

(2.)—  Vide  Factor. 

(3.)  Thirty  hogsheads  of  tobacco 

were  bought  on  the  eve  of  bank- 
ruptcy, and  eight  hogsheads  deliv- 
ered the  day  before  the  failure  was 
known,  but  th©  twenty-two  hogs- 
heads not  delivered  ;  the  bills  stipu- 
lated for  the  price  were  not  granted  ; 
and  the  seller  insisted  for  return  of 
the  eight  hogsheads.  The  bank- 
rupts voluntarily  returned  them. 
Held,  in  a  question  with  the  credi- 
tors, tliat  the  seller  was  entitled  to 
retain  possession  of  the  whole  on 
emerging  bankruptcy.  —  Hill  v. 
George  and  John  Buchanan,  11th 
April  1786,  p,  47. 

(4.)  —  Circumstances    in  which 


held,  that  a  bargain  for  the  sale  of 
sugars  was  not  finally  completed,  and 
that  the  seller,  taking  advantage  of 
a  rise  in  the  price  in  the  market, 
was  at  liberty  to  sell  to  another 
party. — Duguid  v,  M'Cleish  <fc  Co. 
10th  Feb.  1794,  p.  320. 

(o.)  — A  Distiller  entered  into  a 


contract  for  the  purchase  of  grain 
while  on  the  eve  of  bankruptcy.  The 
grain  was  purchased  ;  and  up  to  the 
actual  date  of  the  bankruptcy,  be- 
tween 20  and  30  cargoes  stood  thus : 
1.  The  greatest  quantity  was  de- 
livered more  than  three  days  before 
bankruptcy.  2.  Several  cargoes  were 
delivered  within  the  three  days  of 
bankruptcy.  And,  3d.  At  the  date 
of  his  becoming  bankrupt  several 
cargoes  had  arrived  at  the  port  of 
delivery,  but  were  not  then  landed, 


but  lay  in  the  ships  before  being 
carried  to  the  warehouse  of  the 
buyer.  The  sellers  claimed  restitu- 
tion of  the  whole.  In  regard  to  the 
first,  on  the  ground  of  presumptive 
fraud  :  In  regard  to  the  second,  on 
the  ground  of  positive  fraud :  And,  in 
regard  to  the  third,  on  the  ground  of 
their  right  to  stop  in  transitvi  on 
emerging  bankruptcy.  I.  Held,  that 
there  were  no  circumstances  infer- 
ring presumptive  fraud,  or  fraud  of 
any  kind  in  this  case ;  and  that  the 
fact  of  goods  delivered  within  three 
days  of  bankruptcy  is  not  per  se  a 
circumstance  from  which  fraud  may 
be  inferred  ;  and  case  remitted  back 
to  the  Court  of  Session  to  take  evi- 
dence,  and  hear  parties  further  as  to 
the  point  of  stopping  in  transitu, — 
Jaifrey  and  Others  v.  Allan,  Stewart, 
k  Co..  23d  Dec.  1790,  p.  191. 

Sale  (6.)  —  Vide  Parole,  (3.)  case 
Stein  V.  Stewart  and  Sommervail  k 
Co.  18th  April  1796,  p.  462. 

—  (7.) — A  com  merchant  purchased 
from  a  farmer  a  quantity  of  grain  by 
sample  in  public  market ;  part  of 
the  grain  was  delivered,  and  bill 
granted  for  the  price,  and  was  paid. 
On  failure  of  the  tenant,  held,  in  an 
action  raised  by  the  landlord  against 
the  com  merchant,  that  the  latter 
must  pay  to  him  the  value  of  the 
grain  so  delivered  —  the  landlmii 
having  a  right  of  hypothec  over 
the  same  for  the  rent  of  which  it  was 
the  crop — Smart  v,  Hon.  Walter 
Ogilvy,  26th  Oct.  1796,  p.  490. 

(8.)  In  the  reduction  of  a  sale 

of  an  estate,  held  the  purchaser 
entitled  to  claim,  1.  Expense  of  mak- 
ing up  titles.  2.  The  expense  of 
planting  shrubbery  and  trees.  3. 
Expense  of  building  a  mansion- 
house  and  offices  at  Port  Seton,  as 
items  beneficially  expended  and  per- 
manent improvements. — ^York  Build- 
ings Company  v,  Mackenzie,  14th 
June  1797,  p.  679. 

Sea  Shore. —  Vide  Property.  (3.) 

Servitude   (1.) — Vide    Property    of 
Stream. 

■  (2.) — Circumstacces  in  which 

a  servitude  of  peat  and  a  servitude 
of  cart  road  were  sufitained. — Ding- 
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wall  i;.Farqu Larson,  31st  May  1797> 
p.  584. 

Settlement,  Marriaob.  —  A  deed 
not  of  the  nature  either  of  an  ante- 
nuptial or  post  nuptial  contract  of 
marriage,  hut  unilateral,  contained 
absolute  warrandice,  that  the  pro- 
visions therein  '*  should  be  good^ 
"  valid^  and  sufficient  to  the  heirs 
*^  respective  of  the  said  marriage,  and 
'5  against  all  deadly,'*  and  it  veas  main- 
tained, in  regard  to  this  deed,  that  it 
was  not  in  the  power  of  the  grantor 
to  defeat  thijs  settlement  by  any  vo- 
luntary gratuitous  deed,  because  by 
it  there  was  a  jus  crediti  in  the 
parties  favoured.  Held,  in  the  Ilouse 
of  Lords,  that  the  deed  had  not  the 
effect  of  a  marriage  contract. — Sin- 
clair 0.  Thriepland,  (be.  27th  March 
1789,  p.  113. 

Solemnities  Necessary  in  the  Execu- 
tion of  Deeds. — Certain  deeds  having 
been  executed  by  a  person  blind,  and 
pt^rtly  deaf,  by  the  aid  of  notaries ; 
and  the  deeds  not  having  been  read 
over  to  him  in  such  a  way  as  to  make 
liim  understand  or  to  be  heard ; 
nor  read  over  to  him  in  the  presence 
of  the  witnesses,  nor  any  mention 
made  in  the  notaries  docquet  that 
they  were  so  read.  Held  the  deeds 
void. — ^Lowthian  v.  Maxwell,  11th 
June  1794,  p.  365. 

Substitution,  or  Conditional  Insti- 
tution.— A  party,  by  his  trust  deed, 
left  the  residue  of  his  estate  to  his 
five  grandchildren  equally  among 
them,  declaring  that  the  share  of 
any  one  deceasing  should  accresce  to 
the  survivors.  Also  that  these  shares 
should  become  payable  to  them  on 
their  attaining  the  ago  of  25  years, 
when  the  trustees  should  be  bound 
to  pay  the  same  with  interest.  Ce- 
cilia, one  of  those  grandchildren, 
survived  her  grandfather,  and  also 
the  age  of  twenty- five,  but,  in  con- 
sequence of  mental  weakness,  her 
share  had  been  allowed  to  remain  in 
the  trustees*  hands  unpaid.  She 
died,  leaving  a  brother,  Samuel  Ste- 
venson :  Held,  that  the  substitution 
in  favour  of  the  sui^viving  grand- 
children did  not  take  effect,  and  her 
brother  preferred  to  her  share. — 


Grahams,  <fcc.  ».  Russol,  Stevcnsoji's 

Trustee,  1st  April  1791,  p.  210. 
Substitute  Heir  op  Entail. —  Vide 

Minority  and  Prescription, 
Sdbvaluation   op   Teinds. —  Vide 

Teinde. 
Succession  —  (1.)  Vide  Heritable  or 

Moveable  (1.) 

(2.)   Vide  Heirs  Primarily 

Liable.  (1.) 

(.3.)  VideTiav  (1.) 

(4.)  Vide  Heirs  Male  (6.)     . 

(5.)  Vide  Gift. 

(6.)  Vide  Domicile. 


Successor,  Singular. —  Vide  Lease. 

Summons.  —  A  summons  had  been 
raised  on  a  bond,  which  was  granted 
by  Hosey  and  Ewer  for  behoof  of 
the  York  Buildings  Company ;  but 
instead  of  calling  these  parties,  or 
calling  the  Company  in  its  corporato 
capacity,  in  which  it  was  appointed 
by  act  of  Parliament  to  sue  and  be 
sued,  it  called  certain  parties  who 
were  described  as  a  court  of  assistants 
and  directors  of  the  said  Con)pany, 
for  themselves,  and  as  representing 
the  whole  Company  ;  decret,  horn- 
ing, and  adjudication  followed  there- 
on. And  it  was  objected  that  these 
writs  were  ineffectual  and  inept  to 
interrupt  prescription.  Held  them 
sufficient. — Grove  and  Others  v.  Sir 
James  Grant,  15th  April  17fc5,  p.  IJ. 

Sue,  Title  Necessary  to — Held  that 
burgesses  not  being  also  councillors 
of  the  burgh,  were  not  entitled  to 
carry  on  a  suit  to  set  aside  the  elec- 
tion of  the  magistrates  and  town 
councillors  of  the  burgh. — Miller  &c. 
V.  Thomson  and  Others,  2Gth  April 
1785,  p.  21. 

I  (2.)  Held  that  every  copart- 
nery must,  from  its  nature,  subsist 
after  its  dissolution,  to  the  effect  of 
winding  up  its  affairs,  supposing 
there  was  no  provision  in  the  contract 
to  this  effect ;  but,  in  the  present 
case,  there  was  in  the  contract  a 
special  provision  for  this  purpose, 
and  thcrefure  that  the  title  to  sue  in 
the  social  name  of  a  dissolved  com- 
pany, in  such  circumstances,  was 
unexceptionable. — Gordon  r.  Doug- 
las, Heron  L  Co.,  24th  Doc.  17*J5, 
p.  42U. 


^ 


